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Preface

The present volume of the ‘Digest of European Tort Law’ series was preceded by three
others: on natural causation (2007), on damage (2011) and on misconduct (2018). At the
heart of the present volume is the question of how to limit tortious liability. As with the
first three publications, it remains our goal to present and analyse a core concept of tort
law in a comparative manner.

Continuing our method applied when preparing the previous volumes, we imagined
as a starting point that a European Civil Code might be adopted in the future. According
to civilian legal tradition, such a new code would presuppose that judges have three ele-
ments at their disposal: the code, scholars’ comments and court decisions. Even if a uni-
form European Civil Code seems to be a distant prospect, it is apparent that European
lawyers are increasingly interested in decisions by foreign courts. Access to these deci-
sions often being difficult, we decided to continue our undertaking to provide scholars
and practitioners with a survey of cases relevant to various areas of tort law. To this end,
the present book selects, compiles, and comments on topical cases issued by the courts
of 27 European legal systems.

As demonstrated by numerous references to the decisions reported in the Digest
volumes by courts and academics in Europe and beyond, the series already offers
valuable assistance for judges in their decision-making and for tort law scholars in their
research.

As with the three previous volumes, we composed a questionnaire with the help of
representatives of different European legal families. Based on the questionnaire, re-
searchers from 27 different jurisdictions investigated their national jurisprudence and
selected, summarised, and commented on relevant cases. At the supranational level, a
separate report presents an analysis of important decisions of the Court of Justice of the
European Union. Another report offers a comparative analysis of particular cases re-
solved according to the Principles of European Tort Law (PETL) and the Draft Common
Frame of Reference (DCFR). This may prove to be a test for strong and weak points in
these two proposals for common European norms. Furthermore, a separate historical
report examines the notion of limits of liability in former times. Finally, at the end of
each section, a comparative report highlights the conceptual similarities and differences
between the national legal traditions under analysis.

Whereas Digest 1 focused on the core element of natural causation, Digest 2 on the
concept of damage, and Digest 3 on misconduct, a neutral term referring to both unlaw-
fulness and fault, Digest 4 tackles the question of how to limit liability when the afore-
mentioned prerequisites are fulfilled. Through the word ‘limitation’, reference is made
to different means of keeping both the tortfeasor’s responsibility and the compensation
awards within certain boundaries.

The underlying question is as old as tort law itself. How can the courts ensure just
reparation for damage inflicted whilst simultaneously avoiding tort’s colonisation of the
entire legal order? Where is the equilibrium point between, on the one hand, a permis-
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VI =—— Preface

sive system, which encourages unacceptable risk-taking without the threat of legal sanc-
tions, and, on the other, an excessively restrictive approach, which hinders free action
and discourages entrepreneurship?

As explained in the introduction to the questionnaire and in the comparative re-
ports, liability is limited by various means, which are largely value-based. The present
study discloses this variety but also the main commonalities of the different jurisdic-
tions, such as: remoteness and (legal) causation; adequacy and foreseeability; in some le-
gal systems, the protective purpose of the norm (‘Schutzzweck der Norm’); third party
interventions; and reduction clauses.

The cases in the present book are divided into ten fundamental categories relating
to the limits of liability. Within each category, the selected facts, decisions, and com-
ments are presented in the following manner: each category begins with an historical
introduction (1), followed by the 27 country reports (almost all European Union Member
States, plus England and Wales, Scotland, Switzerland, and Norway) (2-28), decisions of
the European courts (29), solutions of hypothetical cases according to the PETL and the
DCFR (30), and finally a comparative report (31).

This structure allows the reader interested in a specific problem, for example reduc-
tion clauses, to find the relevant information for the various jurisdictions in a single
chapter (for reduction clauses, chapter 10). Readers looking for cases and solutions from
a specific country will find them under the same number within each chapter (for
Greece, for example, under number 5). The comparative reports (31) provide a summary
of our main findings for the more hurried reader. Cross-references within the book are
composed of three numbers. The first two are cited at the top of the page and indicate
the category and the specific (usually country) report within that category. The third one
indicates the marginal number(s) within each individual report. For example, 9/3 no 1
indicates losses and additional losses from natural events (chapter 9) in Austrian law
(report number 3) and refers to the first paragraph of the facts of a specific decision
(marginal number 1).

We owe our profound thanks to the staff of the Institute for European Tort
Law of the Austrian Academy of Sciences and the University of Graz, especially to Dr
Christa Kissling-Sereinig, Dr Katarzyna Ludwichowska-Redo, Luke Filan BCL, Donna
Stockenhuber MA and Mag Kathrin Karner-Strobach for coordinating the project in
Vienna and for preparing the manuscript for publication. Many thanks are also owed to
Prof Elena Bargelli for having invited our group to the Universita di Pisa in autumn 2019
for the launch of the research project. Further, we would like to express our gratitude to
the Austrian Science Fund (Fonds zur Férderung der wissenschaftlichen Forschung) for
their financial support.

The Editors
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ABGB Allgemeines Birgerliches Gesetzbuch (Austrian Civil Code)

ABGB-ON Online-Kommentar zum ABGB (Online Commentary on the ABGB)

AC Appeal Cases

AcP Archiv flr die civilistische Praxis

ADC Anuario de Derecho Civil

AJ Droit pénal Actualité juridique droit pénal

All ER All England Law Report

All ER (Comm) All England Law Reports (Commercial Cases)

AngG Angestelltengesetz (Austrian Employees Act)

AP Areios Pagos (Court of Cassation)

App Corte d’Appello

App Cas Law Reports, Appeal Cases (Second Series)

Arch circ sin Archivio giuridico della circolazione e dei sinistri stradali

Arch giur circol Archivio giuridico della circolazione e dei trasporti

ArchN Archeio Nomologhias

Arm Armenopoulos

Arr Cass Arresten van het Hof van Cassatie

ATF/TF Arréts du Tribunal Fédéral Suisse (Federal Supreme Court of Switzerland)
BC Building Code

BGB Biirgerliches Gesetzbuch (German Civil Code)

BGH Bundesgerichtshof (German Supreme Court)

BGHZ Entscheidungen des Bundesgerichtshofs in Zivilsachen

BH Birosagi Hatarozatok (Budapest)

BNotO Bundesnotarordnung (Federal Ordinance for Notaries Public)

Bull Bulletin des arréts de la Cour de cassation de Belgique

Bull Ass/T Verz Bulletin des assurances/Tijdschrift voor Verzekeringen

Bull civ Bulletin civil

BVerfG Bundesverfassungsgericht (Federal Constitutional Court)

BW Burgerlijk Wetboek

C consideration

CA Cour d’appel

CAp Curtea de Apel

Cciv Code civil

Cciv Codul Civil

Camp Campbell’s Nisi Prius Cases

Cass Corte di Cassazione

Cass Cour de cassation

Cass 1 civ Cour de cassation, premiére chambre civile (Supreme Court, First Civil Division)
Cass 2 civ Cour de cassation, deuxieme chambre civile (Supreme Court, Second Civil Division)
Cass 3 civ Cour de cassation, troisieme chambre civile (Supreme Court, Third Civil Division)
Cass com Cour de cassation, chambre commerciale (Supreme Court, Commercial Division)
Cass ord Cassazione ordinanza

Cass pen Cassazione penale

CB Chief Baron

CC Civil Code
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cC
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cqc
CCP
CFI
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CHF
Chr DS
ChrID
Civ

d
CJEU
CLA
CLL
CLR
CoA
Coll
Comrs
Con LR
Con Man
Corr
Corriere giur
p
CRA
CRP
CSOH

D

D

Danno e resp
DCFR

DEE

Dir giust
Dir prat ass
DL

DM

DR

Dr circ
DRdA

DUy

DzU

ECHR
EC)
ECLI
ecolex
ECR
ECtHR
EEN

Cédigo Civil

civil code

Cuadernos Civitas de Jurisprudencia Civil

Code of Civil Procedure

Court of First Instance

Chambre

Suisse franc

Chronique de droit social

Chronika Idiotikou Dikaiou

Tribunal de premiére instance (section civile)

Chief Justice

Court of Justice of the European Union

Civil Liability Act

Civil Law (Republic of Latvia)

Commonwealth Law Reports

Court of Appeal

Collection of Laws of the Czech Republic
Commissioners

Construction Law Reports

Revue belge du dommage corporel et de médecine |égale (Consilio manuque)
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codice penale (Penal Code)

Circulation, Responsabilité, Assurances

Constituicdo da Republica Portuguesa (Constitution of the Portuguese Republic)
Scotland Court of Session Outer House

digesta

Recueil Dalloz

Danno e responsabilita

Draft Common Frame of Reference
Dikaio Etaireion kai Epicheirisseon
Diritto e giustizia

Diritto e pratica delle assicurazioni
Decreto-lei (Decree-law)

Deutsche Mark

Diritto e Responsabilita

Droit de la circulation - Jurisprudence
Das Recht der Arbeit

Dublin University Law Journal
Dziennik Ustaw

European Convention on Human Rights
European Court of Justice

European Case Law Identifier
Fachzeitschrift fiir Wirtschaftsrecht
European Court Reports

European Court of Human Rights
Efimeris Ellinon Nomikon
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EpSygkD
ER

ERPL

ETL

EvBI
EWCA Civ
EWHC (QB)
Ex D

Fam
For ass
Foro it

GCC

GDR

Giur it

Giur sic

Giust civ
Giust civ Mass
Giust pen
GOK

HAVE/REAS
HCA

HL

HR

Hr

icq
ICR
IECA
IECC
IEHC
IESC
IESCDET
ILRM
ILTR
Inst
Ir Jur
IR
ISCR

J
JBI
JCPG
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Eisenbahn- und Kraftfahrzeughaftpflichtgesetz (Austrian Motor Vehicle Liability Act)
Ellis & Blackburn’s Queen’s Bench Reports

Elliniki Dikaiosini

Evaluation du préjudice corporel

Epitheorissi Sygkoinoniakou Dikaiou

English Reports

European Review of Private Law

European Tort Law

Evidenzblatt der Rechtsmittelentscheidungen in der 0)Z
England and Wales Court of Appeal, Civil Division
England and Wales High Court, Queen’s Bench Division
Law Reports, Exchequer Division

Law Reports, Family Division
Forum de Passurance
1l Foro italiano

Greek Civil Code

Greek drachma

Giurisprudenza italiana

Giurisprudenza siciliana

Giustizia civile

Giustizia civile Massimario

Giustizia penale

Greek Genikos Oikodomikos Kanonismos

Haftung und Versicherung/Résponsabilité et Assurances
High Court of Australia

House of Lords

Hoge Raad (Dutch Supreme Court)

Hoyesterett (Norwegian Supreme Court)

Inalta Curte de Casatie si Justitie
Industrial Cases Reports

Irish Court of Appeal

Irish Circuit Court

Irish High Court

Irish Supreme Court

Irish Supreme Court Determination
Irish Law Reports Monthly

Irish Law Times Reports
Institutiones Justiniani

Irish Jurist

Irish Reports

Irish Supreme Court Review

Justice
Juristische Blatter
JurisClasseur périodique - Semaine juridique, édition générale
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JdT Journal des Tribunaux

JFT Tidskrift utgiven av Juridiska Féreningen i Finland
JIC Justis Irish Cases

JJP Journal des juges de paix et de police

JLMB Revue de jurisprudence de Liége, Mons et Bruxelles
JORF Journal officiel de la République francaise

JP Justice de Paix

T Journal des Tribunaux

JUR Repertorio Jurisprudencia Aranzadi Westlaw

Jus Juristische Schulung

1z Juristenzeitung

KB King’s Bench

Kbt Kdzbeszerzési Torvény (Law on Public Procurement)
KC kodeks cywilny (Polish Civil Code)

KKO Korkein oikeus (Supreme Court)

KPC kodeks postepowania cywilnego (Polish Civil Procedure Code)
L Lei (Law)

LCD Unfair Competition Act

LCR Road Traffic Act

Legf Bir Pfv Magyar Koztarsasag Legfelsébb Birdésaga (Hungarian Supreme Court)
LFE Act on Epidemics

LG Landgericht (Court of first instance)

L Lord Justice/Lady Justice

Lloyd’s Rep Lloyd’s Law Reports

Lloyd’s Rep Lloyd’s Reports

LOA Law of Obligations Act

LQR Law Quarterly Review

LR HL Law Reports, House of Lords

LR Ex Law Reports, Exchequer Cases

LR Exch Law Reports, Exchequer Cases

LRCDN Ley de Responsabilidad Civil por Dafios Nucleares (Civil Liability for Nuclear Damage Act)
LR QB Law Reports, Queen’s Bench

LSC Lithuanian Supreme Court

M Macpherson’s Session Cases (3rd Series)

Mass giur it Massimario dell giurisprudenza italiana

MB Moniteur belge

MedR Medizinrecht

MLUJT Medico-Legal Journal of Ireland

MLR Modern Law Review

NE North Eastern Reporter

NJ Nederlandse Jurisprudentie

NJA Nytt juridiskt arkiv

NJW Neue Juristische Wochenschrift

NJW-RR Neue Juristische Wochenschrift - Rechtsprechungs-Report

NLG Nederlandse Gulden
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OAMTC-LSK
0z

OGH

0)

oJLS

OoLG

OSNC ZD

OSNC
OSNIC

OSP/OSPiKA
ouG

P
Pas
PD
PETL
PIGC
PiP
PIQR
PLD
Pol
pr
PS

QB
QRTL

RAAERCS

RABG

RC

RCJB

RDC

RDT

RdW

Rep Foro it
Resp civ assur
Resp civ prev
Rev dr santé
Rev Lamy Dr civil
RGAR

RGDC

RIDA

Abbreviations = XXI

Nomiko Vima
Nuova giurisprudenza civile commentata

Osterreichischer Automobil-, Motorrad- und Touring-Club - Leitsatzkartei
Osterreichische Juristen-Zeitung

Oberster Gerichtshof (Austrian Supreme Court)

Official Journal of the European Union

Oxford Journal of Legal Studies

Oberlandesgericht (Higher Regional Court)

Orzecznictwo Sadu Najwyzszego Izba Cywilna - Zbiér Dodatkowy (Decisions of the
Supreme Court Civil Chamber - Supplementary Collection)

Orzecznictwo Sadu Najwyzszego Izba Cywilna (Decisions of the Supreme Court Civil
Chamber)

Orzecznictwo Sadu Najwyzszego Izba Cywilna (Decisions of the Supreme Court Civil
Chamber)

Orzecznictwo Sadéw Polskich (Decisions of the Polish Courts)

Ordonanta de Urgenta a Guvernului

Law Reports, Probate

Pasicrisie

Law Reports, Probate, Divorce & Admiralty Division
Principles of European Tort Law
Personal Injuries Guidelines Committee
Panstwo i Prawo

Personal Injuries and Quantum Reports
Product Liability Directive

Juge de police/Politierechter

principium

Przeglad Sadowy

Queen’s Bench
Quarterly Review of Tort Law

Revista de la Asociacién Espafiola de Abogados Especializados en Responsabilidad Civil
y Seguro

Rechtspraak Antwerpen Brussel Gent

Sad Okregowy (Regional Court)

Revue critique de jurisprudence belge

Revue des contrats

Revue de droit des transports

Osterreichisches Recht der Wirtschaft

Repertorio del foro Italiano

Responsabilité civile et assurances

Responsabilita civile e previdenza

Revue de droit de la santé

Revue Lamy droit civil

Revue Générale des Assurances et des Responsabilités
Revue générale de droit civil belge

Revue Internationale du Droit d‘Auteur



XXII =—— Abbreviations

Riv civ

Riv dir civ
Riv giur lav
Riv med lav
Riv pen

RJ

RRCS

RRD

RRD

Rt

RTD civ
RTD com
RW

SACL
SAP

SC (HL)
sC

scc

sco
SEAK
(S)ESygkD
sI

S

SLT (S CT)
SLT

SN

SPC
StGB

STy

StR

STS

SIVG
StVO

sz

TAVW

TEC

TfE

TFEU

TfF

Tort L Rev
TPCL

TPG

Trib Sup Sec civ
TRLGDCU

Tul Eur & Civ LF

Rivista di diritto civile

Rivista di diritto civile

Rivista giuridica del lavoro e previdenza sociale
Rivista medicina del lavoro

Rivista penale

Repertorio Jurisprudencia Aranzadi Westlaw (TS)
Revista de Responsabilidad Civil y Seguro
Revista Romana de Drept

Revue régionale de droit

Norsk Retstidende

Revue trimestrielle de droit civil

Revue trimestrielle de droit commercial
Rechtskundig Weekblad

Supreme Administrative Court of Lithuania

Sentencia de la Audiencia Provincial (Judgment of Provincial Court)
Session Cases, House of Lords

Session Cases

Swiss Civil Code

Swiss Code of Obligations

Syntomi Ermineia tou Astikou Kodika

(Synchronos) Epitheorissi Sygkoinoniakou Dikaiou

Statutory Instrument

Semaine Judiciaire (Judicial Week)

Scots Law Times, Sheriff Court Reports

Scots Law Times

Sad Najwyzszy (Polish Supreme Court)

Swiss Penal Code

Strafgesetzbuch (Criminal Code)

Supremo Tribunal de Justica (Supreme Court of Justice)

Strafrecht (Criminal Law)

Sentencia del Tribunal Supremo (Judgment of the Spanish Supreme Court)
StraRenverkehrsgesetz (Road Traffic Act)

StraBenverkehrsordnung (Ordinance on Road Traffic)
Entscheidungen des 6sterreichischen Obersten Gerichtshofes in Zivilsachen

Tijdschrift voor Aansprakelijkheid en Verzekering in het Wegverkeer
Treaty Establishing the European Community

Tidsskrift for erstatningsrett, forsikringsrett og trygderett

Treaty on the Functioning of the European Union

Tidsskrift for forretningsjus

Tort Law Review

Theory and Praxis of Civil Law

Transplantationsgesetz (Transplantation Act)

Tribunalul Suprem Sectia Civila

Texto Refundido de la Ley General de Defensa de los Consumidores y Usuarios
(Consolidated Text of the General Act on Consumer Protection)
Tulane European and Civil Law Forum



UKHL
UKSC

VersR
WG

Wake Forest LR
WJSC-SC
WLR

Zak
ZEuP
ZVR

Abbreviations

United Kingdom House of Lords
United Kingdom Supreme Court

Versicherungsrecht
Versicherungsvertragsgesetz (Insurance Contract Act)

Wake Forest Law Review
Web Judgments of the Superior Courts - Irish Supreme Court
Weekly Law Reports

Zivilrecht aktuell
Zeitschrift flr europadisches Privatrecht
Zeitschrift fur Verkehrsrecht

— XXIII






Questionnaire Structure

A. Introduction =—— 11
1. General overview =—— 13
B. Foreseeable and Unforeseeable Consequences — 91
2. Isliability limited where the consequences are unforeseeable? —— 93
C. Protective Purpose of the Rule and Equivalent Concepts —— 207
3. Protective purpose of the conduct norm breached == 209
4. Exclusion of liability for ‘indirect damage’ or ‘indirect victims’? === 315
5. Lawful alternative conduct =—— 423
6.  Doctrine of ‘sufficient connection to target risk’ and related concepts == 483
D. Losses and Additional Losses as a Result of Subsequent Conduct or Other Event === 529
7. Losses and additional losses resulting from the misconduct of a third party =—— 531
8.  Losses and additional losses resulting from a decision of the injured party == 617
9. Losses and additional losses from a natural event == 699
E. Reduction Clauses — 743
10. Limitation of liability by means of statutory reduction clauses? === 745
F.  Other Issues == 795
11.  Additional questions == 797






Questionnaire
I. Introduction

Digests 1-3 dealt with the requirements for establishing tortious liability (causation, da-
mage, misconduct). If all of these conditions are met, this raises the question of a limita-
tion of the resulting liability. Imposing liability for any and every loss caused by miscon-
duct in the sense of the conditio sine qua non (but for) test would often lead to an
uncontrolled flood of liabilities. In all of the liability systems of Europe, instruments ca-
pable of limiting liability have therefore been developed and these form the basis of the
present investigation.

Very different paths have been trod in the name of avoiding an unrestricted expan-
sion in liability. Sometimes liability is excluded for certain (especially remote) losses at
the level of causation, with this sometimes occurring by means of an explicit distinction
between ‘natural causation’ (Digest 1) and ‘legal causation’. This term alone already ex-
presses the idea that, unlike with ‘natural causation’, the issue turns on a value-based
limitation of liability for losses which are without doubt the causal result (in the but
for/conditio sine qua non sense) of the misconduct of the tortfeasor. In other systems, the
further limitation at the level of causation is implicit, without any express demarcation
of the two causal questions. Still other systems separate the conceptual question of limit-
ing liability entirely from the issue of causation.

In limiting liability, use is made, in particular, of the concepts of adequacy and fore-
seeability, the scope of the duty and protective purpose of the rule (Rechtswidrigkeitszu-
sammenhang; Schutzzweck der Norm), lawful alternative conduct, and the ‘intervention’
of a further cause (novus actus interveniens). The latter includes in particular the mis-
conduct of a third party or decision of the injured party. Furthermore, some European
systems employ liability reduction clauses and/or caps on the maximum award recover-
able.

Regardless of the respective dogmatic structures and terminology, the present study
has selected the term ‘limits of liability’. This is to stress clearly that the topic of concern is
the (value-based) restriction of liability in cases where the prerequisites for liability ana-
lysed in Digests 1-3 (causation, damage, misconduct) have, ‘in themselves’, been met or
have only been denied in order to avoid a proliferation of liability. Depending on the con-
ceptualisation of the relevant legal system, a certain amount of ‘overlap’ between differ-
ent criteria can occur here. Examples include causation (especially where this is not lim-
ited to the but for test and is implicitly used to limit liability); the remoteness of damage
(which can also play a role in determining the relevant conduct norms or in establishing
fault); and the irrecoverability of merely ‘indirect’ losses (with considerations related to
protective purpose often brought to bear). The subject of the present investigation is thus
fundamentally different from those covered in the previous volumes (Digests 1-3).
Where those earlier studies (Digests 1-3) focused on the requirements for liability, Digest
4 focuses on the limits of that liability and an examination of the criteria and structures

@ Open Access. © 2024 the editors and authors, published by De Gruyter. This work is licensed under a
Creative Commons Attribution 4.0 License.
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determinative of that. Some matters which are not within the scope of the present volume
include prescription and contributory negligence. They are different independent topics
which must await treatment in a future volume devoted exclusively to such questions.

The questionnaire below begins by asking for a general overview as to how the is-
sue of limits of liability is addressed in the legal system in question (Question 1). Follow-
ing on from this, the extent to which liability is limited to foreseeable or adequate losses,
or excluded for unforeseeable, too remote or inadequate losses, falls to be analysed
(Question 2). The next step is then to consider the extent to which the protective pur-
pose of the rule (Rechtswidrigkeitszusammenhang) is relevant in determining the limits
of liability (Questions 3-4). Further, analysis is required as to whether a tortfeasor is
also responsible for losses which would still have occurred without the relevant miscon-
duct and in case of an alternative lawful conduct (rechtmdjSiges Alternativverhalten)
(Question 5). In this context, an explanation is also sought as to whether equivalent con-
cepts, at least comparable to those of adequacy or the protective purpose of the rule, are
called upon in relation to the limitation of strict (risk-based) liabilities (as for example
with the doctrine of ‘sufficient connection to target risk’; Gefahrenzusammenhang)
(Question 6). The next group of questions address cases where consequential losses are
increased or even triggered at all as a result of the ‘intervening’ misconduct of a third
party, a choice of the injured party or another event (Questions 7-9). Following this,
those legal systems which recognise liability reduction clauses are to be explored, along
with the ways in which such clauses are concretely applied by the courts in practice
(Question 10). Contributors are also free, at the end of their responses, to raise other is-
sues which they consider relevant to the topic (Question 11).

II. Questionnaire
A. Introduction

1. General overview

Please set out very briefly (max 2 pages) how your courts deal with the issue of limits of
liability, addressing the various instruments that are recognised and the functions that
these instruments perform in your legal system.

In particular, we would ask you to take the following questions into account, insofar
as they are relevant in your jurisdiction:

What role is played by causation in limiting liability (for losses which ‘in them-
selves’ have been caused by the misconduct in the sense of the but for test)? What per-
spectives are determinative for the limitation? Is the issue of a value-based or policy-
based limitation of attribution discussed explicitly or is it more implicit? Is a distinction
drawn between natural and legal causation, or some other subheadings of causal analy-
sis? Is the concept of a ‘break in the causal chain’ (Unterbrechung des Kausalzusammen-
hanges) employed to limit liability?



Questionnaire = 5

Is the foreseeability of the relevant loss significant in limiting liability and is liability
excluded for consequences of wrongdoing which are entirely atypical? Is the foresee-
ability of the relevant loss different from that employed in assessing the relevant con-
duct norms or the tortfeasor’s fault? What concepts (adequacy; foreseeability; remote-
ness; proximity) are used and what criteria are relevant here? Does the seriousness of
the tortfeasor’s misconduct or the particular susceptibility of the injured party to harm
play a role in establishing the limits of liability?

Does the protective purpose of the relevant conduct norm have any significance for
the liability and the limitation of the same? For example, does any relevance attach to
the purpose for which a particular legislative provision was enacted or the intentions of
the legislature?

Are the same or comparable instruments employed to limit liability where that un-
derlying liability is strict (for example, in the form that liability requires the realisation
of a ‘sufficient connection to target risk’; Gefahrenzusammenhang)?

In relation to liability and its limits, does it make any difference whether the loss
caused by the misconduct of a tortfeasor would still have been caused if that tortfeasor
had acted properly (rechtmdfsiges Alternativverhalten)? If liability is denied in such
cases, on what basis is this achieved (causation; scope of the duty)?

What significance does it have for the liability of the primary tortfeasor if a third
party’s misconduct or a choice of the injured party either contributes to the loss suffered
by the claimant or contributes to additional loss? Does independent significance attach
to the intervention of a foreign act (Dazwischentreten einer fremden Willensbettigung)
or ‘novus actus interveniens’ in relation to the limitation of liability?

Does your legal system provide a special liability reduction clause to prevent liabili-
ty reaching an extent which would deprive the tortfeasor of his essential means or to
achieve a just ‘balance’ in some other respect? If this is the case, what significance at-
taches to such reduction clauses in the practice of the courts?

Reviewing the instruments used by your legal system to limit liability: which instru-
ments are especially significant in practice, and which are, by contrast, of minimal or
merely theoretical importance?

Does your legal system recognise any delictual limitation of the sums recoverable
(liability caps)? In what cases are they applied and for what reasons? How are such max-
imum sums justified?

B. Foreseeable and Unforeseeable Consequences

2. Is liability limited where the consequences are unforeseeable?

Does your legal system limit liability to foreseeable consequences? If so, what degree
of foreseeability is required (eg ‘reasonably foreseeable’? ‘likely’? ‘probable’? ‘very
probable’? etc). Is liability limited or excluded in relation to entirely atypical conse-
quences?
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Is liability limited at the level of causation, for example by restricting recovery to
‘direct’ losses or by reference to a ‘break in the causal chain’? Does your legal system
employ instruments such as ‘adequacy’, ‘foreseeability’ or ‘remoteness’ to limit liabili-
ty?

What criteria play a role in limiting liability in these ways? For example, is the kind
of damage or loss caused relevant (personal injury vs pure economic loss), the mechan-
ism by which the loss occurred, the extent of the loss caused, or the seriousness of the
tortfeasor’s misconduct? Do special rules exist to deal with cases involving a particular
susceptibility of the injured party to damage? If so, does this susceptibility extend to an
injured party’s financial circumstances, or to damage to property which is particularly
susceptible to being harmed?

Examples

Oil that is carelessly discharged from a docked ship drifts under a wharf where other
ships are being repaired. Molten metal produced by welding operations on the wharf falls
onto debris floating in the water and sets it alight, which in turn ignites the oil on the
water. The wharf and ships moored there sustain substantial fire damage. Who is liable,
the person who carelessly discharged the oil, the person who caused it to catch fire, or no-
body?

A negligently allows a cow to escape from an enclosure at a cattle auction. The cow
runs down a street, enters a building through an open doorway, climbs the stairs and
causes a portion of the upper floor to collapse. The cow falls through the ceiling into V’s
shop beneath, destroying a sink which floods the shop.

In a crowd on a train station platform, A unintentionally knocks over V, who is carry-
ing a parcel. This parcel contains explosives, which are set off by the fall. The explosion
causes serious damage to persons and property.

Vis seriously injured in an accident caused by A. The injuries result in the collapse of
V’s marriage. Under the divorce judgement, V is required to pay a sum of money to his for-
mer spouse.

A hits V lightly on the head in the course of an argument. Unbeknownst to A, from
birth V has had a very thin skull. Given this condition, the blow causes V to suffer a sub-
cranial fracture and V is left unable to work.

C. Protective Purpose of the Rule and Equivalent Concepts

3. Protective purpose of the conduct norm breached

Is the purpose of the conduct norm breached important in determining the losses to be
compensated? Is the protective purpose of the rule an independent element of attribu-
tion which limits liability or is at least implicitly considered in limiting attribution? Is
this concept used also in cases of tortious liability, where no specific statutory rules ex-
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ist, or in cases where contractual liability is used in some systems to address questions
which would be tortious in other systems?

Examples

Under a local by-law, dogs must be kept on a lead in a local park. A allows her dog to run
free and the dog bites V. As made expressly clear in the minutes of the local authority’s
meetings, the purpose of the requirement to keep dogs on leads was only to protect the
flowers planted in the park from damage by free-running dogs.

A stops her car in an area where stopping and parking is forbidden. That restriction on
stopping and parking is only in place because the road is a shopping street and unrestricted
access has to be maintained for delivery vehicles. V drives into A‘s illegally parked car. Does
V, whose car is damaged, receive compensation for at least some of her losses?

V, a mountaineer who is planning a challenging climb, is concerned about the fitness
of his knee. He visits A, his doctor, who negligently fails to notice that V’s knee is too weak
for such a climb. A tells V that he is fit to climb. V undertakes the climb, which he would
not have done had A told him the true condition of his knee. V is stuck by a rock while
climbing. The injury is an entirely foreseeable consequence of mountaineering but is unre-
lated to V’s knee.

4. Exclusion of liability for ‘indirect damage’ or ‘indirect victims’?

Does your legal system recognise an exclusion or limitation of liability for ‘indirect dam-
age’ (mittelbarer Schaden) which is suffered by a third party (an ‘indirect victim’) merely
as a side effect? At what level is liability thus restricted (damage; causation; misconduct;
protective purpose of the rule; other concepts)?

Examples

A damages an electrical cable that supplies facilities operated by V1 and V2, causing a
power cut. As a consequence, V1 suffers a loss of profits because he has to cease produc-
tion. Additionally, food stored by V2 in her freezing facility is ruined by thawing. Neither
V1 nor V2 owns the cable. Is A liable?

V, who is a famous opera singer, is injured by A in a car accident and is therefore un-
able to perform in a recital that evening. The recital is cancelled and both the owner of the
opera house and the owner of the bar in the opera house claim from A profit lost due to
the cancelled event.

5. Lawful alternative conduct
Is it relevant for the purposes of liability whether the damage would still have been
caused if the party whose misconduct caused damage had not acted improperly
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(rechtmajfsiges Alternativverhalten)? At what level is liability excluded or limited (causa-
tion; scope of the duty)?

Example

A overtakes cyclist V without leaving enough clearance, knocks V down and injures her. If
A had left sufficient clearance, the accident would still have occurred, because V was
pushed in A’s direction by a sudden gust of wind.

6. Doctrine of ‘sufficient connection to target risk’ and related concepts

Does the ‘protective purpose of the rule’ or any equivalent concept(s) play a role in areas
other than liability founded on misconduct? Does it play a role in relation to strict (risk-
based) liability, for example (the doctrine of ‘sufficient connection to target risk’; Gefah-
renzusammenhang)?

Examples
A drives his car on the motorway and, as a result of an unforeseeable technical defect, the
car suddenly comes to a standstill. This causes a traffic accident in which V is seriously in-
Jured.

A parks her car illegally on a pavement. V has consequently to walk on the road,
which causes him to fall and seriously injure himself.

D. Losses and Additional Losses as a Result of Subsequent Conduct or Other Event

7. Losses and additional losses resulting from the misconduct of a third party

Is the tortfeasor also responsible for any or additional losses caused by the misconduct
of a third party? What if the third party’s conduct does not amount to misconduct, but it
nonetheless causes further losses?

Examples
Al injures V’s eye by accident. V is taken to hospital, where she is treated improperly by a
doctor, A2, and as a result loses her sight.

Al negligently crashes his car while driving through a road tunnel. A2, a police offi-
cer, arrives at the scene of the accident, but negligently fails to prevent further traffic en-
tering the tunnel. V, a police motorcycle driver, subsequently arrives at the scene, and is
ordered by A2 to return to the entrance to the tunnel, against the flow of traffic, to prevent
further traffic entering the tunnel. While V is driving back to the entrance, her motorcycle
is struck by an oncoming car.
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8. Losses and additional losses resulting from a decision of the injured party
Is the tortfeasor also responsible for any or additional losses caused by a decision of the
injured party?

Examples

A seriously injures V in a road traffic accident. V suffers serious losses (which could have
been avoided with a blood transfusion) as a result of refusing an emergency blood transfu-
sion on religious grounds.

V’s leg is injured as a result of the negligence of A. During the period when V’s leg is
recovering, it is occasionally prone to giving way under him. V is descending a steep flight
of stairs when his leg gives way. Panicking, he jumps down the remaining stairs and suf-
fers a severe fracture.

9. Losses and additional losses from a natural event

Is the tortfeasor responsible for any or additional losses which result from a natural
event, but one to which the victim (or its property) would not have been exposed had the
tort not occurred?

Example

V’s ship is damaged by another ship owned by A. In order for V’s damaged (but still sea-
worthy) vessel to be repaired, it has to undertake a voyage to a shipyard. En route to the
shipyard, a sudden storm occurs during which the ship sinks.

E. Reduction Clauses

10. Limitation of liability by means of statutory reduction clauses?

Does your legal system provide any statutory clauses that limit an established liability
on the basis of special circumstances pertaining to the tortfeasor (eg the liability would
deprive him of his essential means)? What are the criteria relevant for the application of
such clauses? In what cases have the courts concretely applied such clauses?

F. Other Issues

11. Additional questions

Do questions arise in your legal system relating to the nature and function of the limita-
tion of liability which are not addressed by this questionnaire? If so, please provide case
examples by way of illustration.
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1. General overview
1. Historical Report

In contrast to most modern legal systems, Roman law has few mechanisms explicitly 1
aimed at limiting liability for harm caused. To a large extent, this is due to the structure
of Roman delict law. Unlike modern legal systems, which tend to recognise a general, ab-
stract obligation on a wrongdoer’s part to make good all losses caused to another by the
infliction of wrongful damage of whatever kind, Roman delict law was confined to a
number of clearly defined delicts under which the injured party could claim damages
from the wrongdoer. As such, liability for wrongfully caused damage was a priori lim-
ited to those cases in which the wrongdoer’s act fell within the scope of one of the statu-
tory definitions.

The earliest surviving remnants of Roman delict law are fragments from the Law of 2
the Twelve Tables stipulating a wrongdoer’s liability for a number of specific delicts
mainly concerning the destruction of property and infliction of bodily harm.! In Classi-
cal times, these provisions were superseded by the lex Aquilia, a plebiscite widely as-
sumed to have been enacted towards the end of the 3rd century BC.? In its first ‘chapter’
(section), the lex Aquilia stipulates that whoever wrongfully killed (occidere) a male or
female slave or four-legged herd animal belonging to another person should be liable
for its highest market value within the past year. Under the third® chapter, whoever
wrongfully damaged another person’s property by burning (urere), breaking (frangere),
or wounding (rumpere, later extended to corrumpere to cover all forms of destruction of
property) was held liable for the amount that ‘the affair would be worth within the next
thirty days’. Beyond the ambit of the lex Aquilia, the delicts of dolus (fraud), furtum (theft
in the widest sense), iniuria (wrongful attack against the reputation of a person) likewise
gave rise to liability claims. In addition, the so-called praetorian quasi-delicts established
a type of strict liability regardless of fault for things poured or thrown out of buildings
(deiectum vel effusum) or things dangerously positioned (positum vel suspensum).*

1 Under the Twelve Tables, a wrongdoer was held liable if he was found to have injured another person’s
limb (‘si membrum rupsit’) or broken a bone by hitting with his bare hands or a club (‘manu fustive si os
fregit’), if he had accidentally stabbed a person to death (‘si telum manu fugit magis quam iecit’), if he had
wrongfully attacked another person without causing serious injury (‘si iniuriam faxit’), but also for sing-
ing an evil song (‘malum carmen incantare’) or casting a spell to spoil another person’s harvest (‘qui
fruges excantassit’).

2 H Hausmaninger, Das Schadenersatzrecht der lex Aquilia (5th edn 1995) 7; R Zimmermann, The Law of
Obligations: Roman Foundations of the Civilian Tradition (1990) 953; B Winiger, La responsabilité aquili-
enne romaine: damnum iniuria datum (1997) 23.

3 The second chapter, dealing with fraud committed by the ‘adstipulator’ (co-creditor) against the other
creditor, appears to have fallen out of use before the beginning of the Classical period; cf Ulpian, D 9,2,1,1.
4 A further - though fault-based — praetorian delict was that of the judge who heard his own case (qui li-
tem suam fecit).

|l C Draschan-Mitwalsky/F-S Meissel
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The wording of the lex Aquilia not only limits delictual liability to specific harmful
actions and outcomes but its interpretation by Roman jurists even narrowed it down
further to cases of direct physical contact between the wrongdoer and the injured asset.®
Hence, an important step towards extending the wrongdoer’s liability was the granting
of legal remedies for indirect causation of damage in the shape of actiones utiles and ac-
tiones in factum in analogy to the Aquilian actions. In order to supplement the narrow
definition of occidere within the meaning of the first chapter, the concept of causa mor-
tis praebere|praestare® was established to cover cases of indirect causation of death — for
instance, when a midwife had provided, but not with her own hands administered, a
deadly potion to the female slave she was tending;’ when somebody had scared animals
by waving a red cloth, thereby causing them to flee and fall to their death;® when some-
one had held a slave so that another man could kill him:® or had caused the death of
slaves or animals by omitting to provide sufficient nourishment.'® Similarly, actiones in
factum were given to cover those cases of damage to property not covered by the third
chapter, most importantly wrongful damage due to omission.™

The actio legis Aquiliae is generally assumed to have combined penal and reipersec-
utory elements; as an actio mixta, it aimed both at obtaining compensation for the loss
sustained and at punishing the injurer." Its penal nature becomes evident, especially in
the way damages were calculated, to reflect the highest market value of the injured as-
set,” in the fact that liability was cumulated where several wrongdoers had jointly
caused damage, so that the injured party could claim the full amount from each of
them, in the fact that the actiones legis Aquiliae could be cumulated with other penal
actions™ (but not with reipersecutory ones'®), and in the passive intransmissibility of

5 Ulpian, D 9,2,7,1.

6 On the subtle difference between the two terms cf D Norr, Causa ortis (1986) 101f; B Winiger, La re-
sponsabilité aquilienne romaine (1997) 69ff.

7 Labeo/Ulpian, D 9,2,9 pr; on this text cf D Norr, Causa mortis (1986) 166 ff.

8 Ulpian, D 47,2,50,4; cf also Gaius, D 47,2,51; Neratius, D 9,2,53.

9 Ulpian, D 9,2,11,1.

10 Ulpian, D 9,2,9,2.

11 R Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition (1990) 983; B Wi-
niger, La responsabilité aquilienne romaine (1997) 55 f (on omission also 78 ff).

12 For a detailed discussion of this point, see R Zimmermann, The Law of Obligations: Roman Founda-
tions of the Civilian Tradition (1990) 970£f; N Jansen, Die Struktur des Haftungsrechts (2003) 237ff; T Finke-
nauer, Ponale Elemente in der lex Aquilia, in: R Gamauf (ed), Ausgleich oder Bufie als Grundproblem des
Schadenersatzrechts von der lex Aquilia bis zur Gegenwart (2017) 35ff.

13 R Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition (1990) 1019f;
against this view T Finkenauer, Ponale Elemente in der lex Aquilia, in: R Gamauf (ed), Ausgleich oder
Bufie als Grundproblem des Schadenersatzrechts von der lex Aquilia bis zur Gegenwart (2017) 421f.

14 Cf Ulpian, D 9,2,11,2; Julian, D 9,2,51,1.

15 Cf eg Ulpian, 47,1,2; Ulpian, D 47,2,27,3; Labeo in Ulpian, D 47,10,15,46; Papinian, D 48,5,6 pr.

16 Cf Ulpian, D 6,1,13; Paulus, D 5,3,36,2; Gaius, D 13,6,18,1; Paulus, D 9,2,18.
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claims.” The reipersecutory nature of the actio legis Aquiliae was likewise generally ac-
knowledged, with a tendency to award damages that went beyond the statutory assess-
ment method and took into account the economic loss sustained by the injured party (id
quod interest) already evident during Classical times.'® With this development also came
decisions that limited the wrongdoer’s liability and thus paved the way for the modern
conception of damages as compensation for the injured party’s (ascertainable) loss."

Further foregrounding its reipersecutory nature,”® the medieval ius commune and
the usus modernus pandectarum continued to draw on and materially extend the lex
Aquilia: gradually, all forms of damage — even purely patrimonial loss — came under its
ambit; likewise, it was extended to cover bodily injury inflicted on free men.?! It was this
extension of the scope of the lex Aquilia to cover all kinds of culpably inflicted damage®
which led jurists to focus on the details of causation — closely linked to the concept of
fault — (and its role in limiting liability) especially in the course of the 19th century.”

In contrast, Roman sources dealing with cases under the lex Aquilia and its analo-
gous actions rarely enter into the issue of causation when it comes to assessing liability;
as already implied by the operative words of the statute (occidere, urere, frangere, [cor]
rumpere), the causal link between the wrongdoer’s conduct and the harm caused is ta-
citly assumed and, indeed, usually unproblematic.**

The notion of adequacy, although already developed in the writings of Aristoteles,”
plays a relatively minor role in limiting liability under Roman law: a wrongdoer is held
liable also for outcomes which, under modern law, might be considered inadequate,
such as when a sickly slave dies from a light blow that would not have been lethal to an-
other man.?® Not infrequently, however, the concept of foreseeability is invoked to limit

17 Cf Gaius, Inst 4,112; Ulpian, D 9,2,23,8; Gaius, D 50,17,111,1; Inst 4,3,9; Inst 4,12,1.

18 N Jansen, Die Struktur des Haftungsrechts (2003) 242; T Finkenauer, Pénale Elemente in der lex Aqui-
lia, in: R Gamauf (ed), Ausgleich oder Bufle als Grundproblem des Schadenersatzrechts von der lex Aqui-
lia bis zur Gegenwart (2017) 491f.

19 Eg Labeo and Proculus in: Ulpian, D 9,2,29,3, who decide that the liability of someone who has
damaged fishing nets does not extend to the loss of the future catch forestalled by the damage.

20 R Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition (1990) 1019ff.
21 R Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition (1990) 1022ff;
N Jansen, Die Struktur des Haftungsrechts (2003) 2741f.

22 R Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition (1990) 1035ff.
23 B Winiger, Verantwortung, Reversibilitit und Verschulden (2013) 72.

24 D Norr, Causa mortis (1986) 135; B Winiger, La responsabilité aquilienne romaine (1997) 55ff; B Wini-
ger, Verantwortung, Reversibilitdt und Verschulden (2013) 61; N Jansen, Die Struktur des Haftungsrechts
(2003) 218.

25 B Winiger, La responsabilité aquilienne en droit commun (2002) 74f; B Winiger, Verantwortung, Re-
versibilitdt und Verschulden (2013) 62.

26 Labeo,D 9,2,7,5: “... for different things are lethal to different people.’ In German and Austrian tort law,
wrongdoers have to take their victims ‘as they find them’; limitations of liability are discussed only in ex-
treme cases of ‘particular susceptibility to damage’ (cf eg E Karner in: H Koziol/P Bydlinski/R Bollenberger
(eds), Kurzkommentar zum ABGB (7th edn 2023) § 1295 ABGB no 8; G Schiemann in: Staudinger [2017]
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liability because it precludes culpa: in several cases, a wrongdoer is not held to be at
fault if he could not have anticipated the harmful outcome of his actions; hence, lawful
conduct only entails the taking into account of harmful outcomes that the wrongdoer
could reasonably have foreseen.?’

Given that Classical Roman law did not initially recognise a general provision con-
cerning liability for wrongful damage, the concept of the ‘protective purpose of the rele-
vant conduct norm’ does not, as such, play a role in assessing delictual liability: as far as
the lex Aquilia itself is the relevant conduct norm, its breach inevitably entails the wrong-
doer’s liability; the same applies to other statutory delicts and the praetorian quasi-delicts.

Where the harm caused by the wrongdoer is exacerbated by the intervention of an-
other — be it a third party or the injured party himself — or by chance, or where the cau-
sal chain is altered significantly by a novus actus interveniens, the wrongdoer is only
held liable for those harmful consequences which can without doubt be directly attribu-
ted to him: if a slave is mortally wounded, but is killed by another before he dies of the
wound, a number of Roman jurists hold that the first attacker is liable for wounding
only;? likewise, if a wounded slave dies of neglect, the wrongdoer is held liable only for
wounding, but not for killing the slave.?’ Even where a mortal wound has been inflicted,
but the injured slave afterwards dies from accidental causes, the assailant is held liable
for wounding only, since it is impossible to determine whether the original wound
would, in fact, have been lethal.>°

The Roman law of delict does not recognise the concept of a statutory reduction of
liahility in the modern sense; under certain exceptional circumstances it does, however,
limit the amount of damages payable to the injured party. One such form of reduction of
liahility that is unique to Roman delict law is the concept of noxae deditio, which goes
back to the Twelve Tables: under Roman law, a man was liable also for damage caused
by his dependents (slaves, sons or daughters under his patria potestas). However, the
owner of a slave or father of a son or a daughter in power who had caused wrongful
damage had the choice between paying damages or surrendering the culprit to the in-
jured party. Hence, the possibility of noxal surrender — which was open only in cases in
which the paterfamilias had neither ordered the commission of the wrongful act nor
had known of it and failed to prevent it if it was in his power to do so — safeguarded the
blameless owner from having to pay more than the slave was worth.*! Along somewhat

§ 249 BGB no 32); a similar principle underlies the ‘eggshell-skull rule’ in common law (cf eg WL Prosser et
al (eds), Prosser and Keeton on Torts [5th edn 1984] 292).

27 See especially Paulus, D 9,2,31 and Ulpian, D 9,2,11 pr (below at 2/1 no 1).

28 Ulpian, D 9,2,11,3; Julian, D 9,2,51 pr; cf N Jansen, in: B Winiger/H Koziol/BA Koch/R Zimmermann (eds),
Digest of European Tort Law, vol 1: Essential Cases on Natural Causation (2007) 479 ff, 505ff.

29 Paulus, D 9,2,30,4; cf also Alfenus, D 9,2,52 pr.

30 Ulpian, D 9,2,15,1.

31 Ulpian, D 9,4,2; cf also H Hausmaninger, Das Schadenersatzrecht der lex Aquilia (5th edn 1995) 41;
B Winiger, Verantwortung, Reversibilitit und Verschulden (2013) 67.

C Draschan-Mitwalsky/F-S Meissel 171



2. Germany =— 17

similar lines, the blameless owner of an animal which had caused harm to another per-
son could free himself of the obligation to pay damages under an actio de pauperie by
surrendering the animal to the injured party.*

2. Germany

In German law, a number of legal features can limit an otherwise actually established
liability. Besides contributory negligence, which is not subject of this report, the concept
of causation is one of the elements that lead to a limitation of liability as compared to the
results achieved by a pure conditio sine qua non concept. Other such limiting legal insti-
tutes are, for instance, maximum amounts (caps) and the adjustment of benefits
(Vorteilsausgleichung). However, causation is probably the tool most often applied and
the most effective instrument to limit liability or, better, to hold liability within adequate
borders.

Concerning causation, the courts sometimes refer to ‘natural causation’ (Ursachen-
zusammenhang im natiirlichen Sinn).! But they do not use the term as a strict contrast to
‘legal causation’. Generally, there are three steps to examine causation: the conditio sine
qua non test, the adequacy of the causal link and, in situations of difficult causal connec-
tions, the application of — further — evaluative considerations (wertende Uberlegungen).

The conditio sine qua non test is the necessary starting point for establishing causa-
tion. The test is fulfilled if the result would be different were the condition not present
(often phrased ‘if the condition is thought away’).? But this so-called Aquivalenztheorie
(theory of equivalance, all conditions are equivalent) functions only as a first rough fil-
ter. It is not regarded sufficient because it covers far too many conditions. The courts
therefore generally apply the Addquanztheorie (theory of adequacy) to filter out inade-
quate causal connections.

According to this theory, ‘a condition is adequate if the event is able in general and
not only under particularly peculiar, improbable circumstances which in the ordinary
course of events can be disregarded to bring about a result of the kind in question.”* The
adequacy judgement entails the normative judgement that it is not very unlikely and

32 Ulpian, D 9,1,1.

1 See, eg, BGHZ 96, 157 (below 5/2 fn 6).

2 See, eg, BGH NJW 2017, 263 no 14 “Der erforderliche Kausalzusammenhang zwischen Unfallereignis
und Gesundheitsbeeintrichtigung besteht nach der Aquivalenztheorie, wenn der Unfall im Sinne einer
conditio sine qua non nicht hinweggedacht werden kann, ohne dass der Gesundheitsschaden entfiele.”
(‘According to the theory of equivalence, the necessary causal connection between accident and injury to
health is present if the accident, in the sense of a conditio sine qua non, cannot be thought away without
the injury to health ceasing to exist.”)

3 BGHZ 7,198 (204); BGH NJW 2018, 944 no 16.

4 Continuous jurisprudence, most recently BGH NJW 2018, 944 no 16 (my translation).
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unusual that a certain result was the consequence of a certain event. The probability of
the result is the yardstick for adequate causation. A result, in particular damage, is prob-
able if an optimal observer (with a broad knowledge and high degree of caution and
foresight), in the shoes of the concrete author and from an ex-ante perspective, would
have regarded it as not unlikely.’ Thus, with probability also the foreseeability of the
damage is essential. Legal literature has often raised the criticism that the adequacy test
is not an effective filter because an optimal observer foresees almost every kind of
damage.®

Therefore, in cases of difficult chains of causes, the courts take redress to further
evaluative considerations (wertende Uberlegungen). These are embodied in legal policies
which, in particular, include the protective purpose of the violated norm (Schutzzweck
der Norm) as well as the Zurechnungszusammenhang (the necessary attribution of the
damage to the violating conduct).

The protective purpose doctrine applies to all kinds of norms and duties including
strict liability statutes. It requires that the violated norm aims at the protection of the
class of individuals to which the claimant must belong, that the norm intends the protec-
tion of the infringed right or position and that the norm aims to shield against the speci-
fic form of violation that occurred.” Thus, in most cases, the protective purpose doctrine
performs a function that limits liability. However, in rare cases, the Schutzzweck can
also lead to an extension of liability as compared to the result that the adequacy test
would achieve.?

The Zurechnungszusammenhang means the following: ‘The damage claimed must
have an internal connection with the hazardous situation created by the tortfeasor. An
“external”, so to speak “accidental” connection is not sufficient. In this respect, evalua-
tive considerations are necessary.’ (‘Der geltend gemachte Schaden muss in einem inne-
ren Zusammenhang mit der durch den Schédiger geschaffenen Gefahrenlage stehen.
Ein “Gufierlicher”, gleichsam “zufalliger” Zusammenhang geniigt dagegen nicht. Inso-
weit ist eine wertende Betrachtung geboten’).? The element of ‘Zurechnungszusammen-
hang’ can become particularly difficult where the conduct of a third party contributed to
the damage. The author of the original act remains liable for the whole damage if his or
her act created a specific danger that invited or significantly facilitated the interference
by the third party. If the victim him- or herself contributed to the own damage, the situa-

5 See, eg, BGHZ 3, 261 (266 f); BGH VersR 1972, 67 (69).

6 See, eg, H Kitz/G Wagner, Deliktsrecht (13th edn 2016) no 191ff.

7 See below 3/2 no 1ff.

8 See, eg, BGH NJW 2020, 387 no 28; G Schiemann in: ] von Staudinger, Kommentar zum Biirgerlichen Ge-
setzbuch (2017) § 249 no 27f.

9 BGH NJW 2018, 944 no 20 with reference to many prior decisions of the Court to the same avail. The
Federal Court regards the ‘Zurechnungszusammenhang’ as an element on the same level as, but separate
from, adequacy (no 15 of the decision). In legal literature, some use ‘Zurechnungszusammenhang’, how-
ever, as synonymous with causation; see, eg, Griineberg in: Palandt, BGB (80th edn 2021) Vor § 249 no 24.
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tion is different. Generally, the victim’s claim will be reduced then for contributory neg-
ligence. However exceptionally, the bond of causation is severed if the victim acted in an
entirely unusual and unreasonable way.

A further means of limiting liability via causation is the institute of lawful alterna-
tive conduct. If the wrongdoer could have caused the same damage as happened in a jus-
tified lawful way, the courts will deny liability if the purpose of the violated norm does
not contradict such a solution.

Contrary to some other legal systems, German law does not contain a reduction
clause. The aim of the law of damages is to compensate the victim for the total loss, irre-
spective of whether the author of the damage acted with intent, gross or slight negligence.

For most strict liabilities, German law provides for maximum caps, generally for
death and bodily injury up to € 5,000,000 and up to € 1,000,000 for property damage.'
The caps shall balance the benefit for victims that the liability does not require proof of
fault.

The most relevant instrument to limit liability is the network of rules concerning cau-
sation: the adequacy test, the protective purpose of the violated norm, the Zurechnungs-
zusammenhang, and evaluative considerations. The courts and in particular the Bundes-
gerichtshof use these different elements in a rather flexible way. Theoretically, liability
ismerely established if, first, the adequacy test is passed; if, second, the protective purpose
of the violated norm or duty covers the damage; if, third, the ‘Zurechnungszusammen-
hang’ is positively established and; if, fourth, evaluative considerations militate for liabili-
ty. In practice, it is rare that a court strictly follows this sequence. Instead, the court’s rea-
soning generally addresses directly the causal ‘problem’ of the case, be that the purpose of
the norm, the ‘Zurechnungszusammenhang’ or evaluative considerations.

3. Austria

Austrian literature and case law recognises that a comprehensive duty to compensate all
damage for which a tortfeasor’s unlawful and faulty behaviour was a conditio sine qua
non would lead to an inequitable and unreasonably boundless liability. Therefore,
although the Austrian Civil Code (Allgemeines Biirgerliches Gesetzbuch, ABGB) does not
explicitly provide for such tools, in order to limit the responsibility of the liable party ap-
propriately, value judgements are made in addition to the examination of the causal
link.! This limitation of liability takes place via the tools of adequacy, protective purpose

10 Eg, §12 (1) StrafSenverkehrsgesetz (Road Traffic Act, StVG) although with higher sums for accidents by
fully or highly automated cars and in the case of professional transport of passengers.

1 See H Koziol, Osterreichisches Haftpflichtrecht I (4th edn 2020) no C/10/1ff; E Karner in: H Koziol/
P Bydlinski/R Bollenberger (eds), Kurzkommentar zum ABGB (7th edn 2023) § 1295 no 6ff; in contrast
R Reischauer in: P Rummel (ed), ABGB (3rd edn 2004) § 1295 nos 6, 13.
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of the rule, lawful alternative conduct and intervening wilful act by a third party or the
victim himself or herself.

In connection with these tools serving to limit liability, reference is sometimes made
to a ‘break in the causal chain’ (Unterbrechung des Kausalzusammenhanges). However,
this is not a persuasive metaphor. In the cases in question, the causal link established via
the conditio sine qua non test (but-for test) must certainly still be affirmed where the
conduct of one person constitutes a condition for another party’s suffering damage. In
truth, the question here is not one of causality but, as already stressed, of limiting liabi-
lity for causally-related consequences on the basis of value judgements.

A first, though coarse filter serving to limit liability for damage, which was caused
by the conduct of a tortfeasor, is the adequacy theory (Addquanz- or Addquitdtstheorie).
According to this theory, liability is excluded for damage that was caused in the sense
of the conditio sine qua non test (but-for test) but which is only the result of a purely ex-
ceptional concatenation of events.® Thus, the theory of adequacy precludes liability for
atypical damage, which could only have arisen due to a coincidental, objectively
unforeseeable combination of circumstances.* The criterion of adequacy constitutes a
flexible limitation of liability according to the circumstances of the case.’ Overall, how-
ever, it should be emphasised that, in practice, adequacy is rarely denied by Austrian
courts.®

Alongside adequacy, limitation of liability is carried out via the theory of the pur-
pose of the rule (Schutzzweck or Normzweck) on which liability is based. This is a result
of the general rule of interpreting the law according to its purpose (teleologische Inter-
pretation).” In tort law, the purpose of the rule is significant as regards different scopes
of protection. In particular, it has to be taken into account if the infringed rule aims spe-
cifically at the protection of the victim, and if it covers the type of damage sustained.®
The purpose of the rule is of utmost importance in the context of infringements of pro-
tective rules (Schutzgesetze), which can be defined as rules that require or forbid certain
conduct in order to prevent damage.” However, the purpose of the rule is equally signif-

2 Eg H Koziol, Basic Questions of Tort Law from a Germanic Perspective (2012) no 7/6.

3 Cf E Karner in: H Koziol/P Bydlinski/R Bollenberger (eds), Kurzkommentar zum ABGB (7th edn 2023)
§1295no0 7.

4 H Koziol, Basic Questions of Tort Law from a Germanic Perspective (2012) no 7/7 with further refer-
ences.

5 Eg H Koziol, Osterreichisches Haftpflichtrecht I (4th edn 2020) no C/10/23ff; see closer below under 2/3
no 10.

6 An example for a case in which adequacy was denied is OGH 1 Ob 247/61 in JB1 1962, 151; see below 2/3
no 1ff.

7 M Karollus, Funktion und Dogmatik der Haftung aus Schutzgesetzverletzung (1992) 3471f.

8 H Koziol, Basic Questions of Tort Law from a Germanic Perspective (2012) no 7/18; see in detail below 3/
3noH9.

9 Eg H Koziol, Osterreichisches Haftpflichtrecht I (4th edn 2020) no C/10/33 ff with manifold further refer-
ences.
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icant in other cases of fault-based liability, ie in cases of breach of contract.’® Further-
more, it is also applicable in the other areas of the law of damages, eg in the field of strict
liability (risk-based liability, Gefihrdungshaftung). Here, the question is whether, in a
certain accident, precisely those risks, which were the reason for introducing a certain
strict liability, materialised.™ Indirect damage (mittelbare Schiiden), which lies beyond
the protective purpose of the rule on which liability is based, is not to be recovered.”

The adequacy theory and the protective purpose theory have to be applied side by 5
side as they seek to apply limitations from different standpoints. The adequacy theory
examines whether a specific behaviour appears to present a risk in relation to a certain
damage in the eyes of an objective observer ex ante. The protective purpose of the rule
theory, on the other hand, starts by asking what damage a particular behavioural rule
reasonably tries to prevent. The dangerousness of conduct is thus subject in one case to
a specific and in the other case to a general, abstract assessment."

The defence of possible lawful alternative behaviour (rechtmdjfsiges Alternativver- 6
halten), which occurs when the damage caused by a wrongful act would also have been
caused otherwise by lawful conduct, basically leads to a full exemption from liability.**
As the causal link according to the conditio sine qua non theory (but-for test) must be af-
firmed in those cases, this is not seen as a question of causation, but, as already stressed,
as a question of limitation of liability through value judgements. In exceptional cases,
the defence of lawful alternative behaviour is not recognised when the violated beha-
vioural rule is not directed so much at preventing the damage but rather aims at ensur-
ing a procedure featuring specific security guarantees, especially in the context of depri-
vation of liberty.”

When the consequences of damage are based on an independent decision on the 7
part of the victim himself or herself or a third party, which was not provoked by the pro-
cess providing a basis for liability (intervening wilful act, Dazwischentreten einer frem-
den Willensbetdtigung), liability can be precluded as a result of a comprehensive evalua-
tion of interests.'®

Austrian tort law does not provide for an express stipulation regarding a reduction 8
of duties to compensate damage. However, notable authors have stressed that, in ex-
treme cases, a reduction of damages can take place for constitutional reasons under the

10 Fundamentally E Rabel, Das Recht des Warenkaufes I (1936) 496 ff; see in detail below 3/3 no 13.

11 Eg H Koziol, Osterreichisches Haftpflichtrecht I (4th edn 2020) no C/10/29, 93f.

12 Eg KH Danzl, Mittelbare Schaden im Schadenersatzrecht, ZVR 2002, 363; OGH 12.6.2003, 2 Ob 110/03w,
where the road block due to an accident resulted in an absence of customers in a restaurant.

13 H Koziol, Basic Questions of Tort Law from a Germanic Perspective (2012) no 7/16.

14 OGH 11.2.1999, 2 Ob 20/99a; M Karollus, Funktion und Dogmatik der Haftung aus Schutzgesetzverlet-
zung (1992) 3991f.

15 Eg OGH 1 Ob 35/80 in SZ 54/108 (deprivation of liberty without court authorisation); R Reischauer in:
P Rummel (ed), ABGB (3rd edn 2004) § 1295 no 1b.

16 H Koziol, Osterreichisches Haftpflichtrecht I (4th edn 2020) no C/10/99; eg OGH 2 Ob 155/97a in JB1 1999,
533.
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title of the constitutional prohibition of excessiveness (verfassungsrechtliches Uber-
magverbot)."” Others have endorsed the implementation of an express tool providing a
basis for a reduction of duties to compensate damage in exceptional cases.'®

4. Switzerland

In the Swiss legal system, as in all codified legal systems, one can roughly distinguish
two legal sources delimiting the scope of tort law. On the one hand, legislation, above all,
the general provisions in the Swiss Code of Obligations adopted in 1911 (SCO) and selec-
tively revised since, and, on the other hand, jurisprudence and doctrine.

Legislation. According to legal tradition in the late 19th century, only a minority of
legal terms are defined in the SCO, leaving to the judge a large margin of appreciation to
determine the scope of key concepts such as damage, damaging act, causation, unlawful-
ness and fault. The cornerstone of Swiss tort law is the general provision of liability de-
fined in art 41 SCO. This norm stipulates, in a very broad manner, that any person who
unlawfully causes damage to another, whether wilfully or negligently, has to repair it.
The subsequent provisions in the SCO (arts 42—-61) and approximately 50 leges speciales
(Railway Act, Nuclear Power Act, etc) provide more information about the scope of tort
law.

Jurisprudence and doctrine. They define more precisely all the key concepts of
tort law, regulating thus its scope. However, these concepts are generally tightly inter-
twined and difficult to analyse individually. Pierre Widmer asserted that tort law is like
a fondue where each piece of bread you take out of the caquelon is tied to the rest of the
cheese by numerous filaments.

It must be added that, in Swiss law, the extension of liability is regulated to a large
extent by a more or less wide definition of the five general conditions of liability (dam-
age, damaging fact, causation, unlawfulness and fault). The narrower the definition of
these concepts, the narrower liability will be.

17 F Bydlinski, System und Prinzipien des Privatrechts (1996) 225ff; H Koziol, Osterreichisches Haft-
pflichtrecht I (4th edn 2020) no C/4/91f.

18 Eg H Koziol, Basic Questions of Tort Law from a Germanic Perspective (2012) no 8/24ff; also, the draft
proposal submitted by the working group set up by the Federal Ministry of Justice for a new Austrian law
of damages includes a reduction clause in its § 1318: ‘In exceptional circumstances, damages can be re-
duced if they would be an unreasonable and oppressive burden for the tortfeasor and a merely partial
compensation would be reasonable to the victim. The weight of the grounds for imputation, the economic
circumstances of the victim as well as those of the tortfeasor and the benefits gained by the latter are to be
taken into consideration’; see E Karner in: I Griss/G Kathrein/H Koziol, Entwurf eines neuen dsterrei-
chischen Schadenersatzrechts (2006) 91f.
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Swiss judges emphasise the notion of adequate causation' primarily as a means to
reasonably confine tort law.? Adequacy is defined as the causal outcome one can expect
‘according to the ordinary course of things and the general experience of life’. This defi-
nition refers to causation, but also to the concept of predictability and reasonable fore-
seeability of the damage. As predictability has been closely linked to fault since Roman
times, adequacy and fault are undeniably two central concepts applied to limit — or ex-
tend — liability. However, conceptually they have to be distinguished and their functions
in tort law are different.

Another notion regulating the extension of liability is unlawfulness® (for limitations
by unlawfulness and fault see Digest 3 on misconduct), notably through the theory of the
protective purpose of the norm, which is at least partially based on unlawfulness. If a
norm which does not protect the victim is violated, the act in itself is considered unlawful,
but this unlawfulness will be irrelevant for the victim claiming damages. Furthermore,
the distinction between direct and indirect victims, which plays an important role in
Swiss tort law, can only be determined using the notions of unlawfulness and causation.
If damage is considered indirect, the judge tends to admit that it was not unlawful with re-
spect to the victim except if one of his or her absolute rights has been violated.

The theory of lawful alternative conduct refers firstly to causation and secondly to
unlawfulness. The main purpose is to verify whether the damage would also have oc-
curred had the author acted lawfully. If the answer is in the affirmative, the author is
not liable because there would be no causal link between the act and the damage. Tech-
nically, what is sought is to deny the natural causation (conditio sine qua non test).

As we have seen in Digest 2, the notion of damage* can be an additional means to
limit liability. One of the hot topics is pure economic loss, which only requires repara-
tion if a specific norm protects the victim (eg provisions of the Unfair Competition Act,
LCD). The reason for this is that our liberal legal systems admit that, in principle, one
party can inflict economic damage on another, for example in a commercial struggle be-
tween competing parties. In general, the Swiss Supreme Court is very reluctant to pro-
tect pure economic loss. Also loss of a chance (an opportunity) is extensively discussed.
Contrary to the opinion of numerous scholars, our Federal Court still denies this as re-
parable damage.

1 R Brehm, Berner Kommentar, Obligationenrecht, Die Entstehung durch unerlaubte Handlung, Art. 41—
61 (4th edn 2013) ad art 41 no 120ff, 144ff; W Fellmann/A Kottmann, Schweizerisches Haftpflichtrecht,
Band I: Allgemeiner Teil sowie Haftung aus Verschulden und Personlichkeitsverletzung, gewohnliche
Kausalhaftungen des OR, ZGB und PrHG (2012) no 421 ff, at 149ff.

2 ATF 142 111 433, 438 ¢ 4.5 (2016); TF 6S. 155/2003 19 August 2003.

3 ATF 133111 323, 333 ¢ 5.2.3. R Brehm, Berner Kommentar, Obligationenrecht, Die Entstehung durch uner-
laubte Handlung, Art. 41-61 (4th edn 2013) ad art 41 no 32 ff, 28ff; W Fellmann/A Kottmann, Schweizer-
isches Haftpflichtrecht, Band I: Allgemeiner Teil sowie Haftung aus Verschulden und Persénlichkeitsver-
letzung, gewohnliche Kausalhaftungen des OR, ZGB und PrHG (2012) no 273 ff, at 1001f.

4 R Brehm, Berner Kommentar, Obligationenrecht, Die Entstehung durch unerlaubte Handlung, Art. 41—
61 (4th edn 2013) ad art 41 no 66 ff, at 61ff.
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It is particularly interesting that subjective factors such as the personal, or financial
situation of the tortfeasor, can limit liability. According to the reduction clause of art 44
SCO, the judge may reduce damages if the payment of such compensation would leave
the author of the damage in a situation of (economic) distress or financial hardship. In
practice, judges use this clause with caution.

A specific mechanism to limit liability appears in art 43 SCO.® In this article, dam-
ages are fixed according to the gravity of the fault. Even if today this is a lettre morte, be-
cause judges order full compensation for any degree of fault, historically, the legislator
adopted the principle that the author of the damage had to repair damage only propor-
tionally to the degree of his fault. This provision, which is clearly in favour of the author,
is no longer applied because, in our contemporary view, it is too disadvantageous to the
victim.

5. Greece

According to the provision of art 914 of the Greek Civil Code (GCC) on tort, a person who
unlawfully and culpably caused prejudice to another shall be liable for damages. Said
damages should be, according to art 297 GCC, in money and should cover the positive
damage, that is the reduction of the existing estate of the person who sustained the
damage, as well as negative damage or loss of profit. According to the explicit provision
of art 298 sent 2 GCC, that which can be expected as a probable profit in the usual course
of events or by reference to the special circumstances, and particularly to the prepara-
tory measures taken, is presumed as loss of profit. From the above provisions, it derives
that: (a) damage and (b) a legal ground for the tortfeasor’s liability are among the funda-
mental presuppositions required for damages to be paid.

It is accepted, however, in the Greek literature and case law that the existence of a
legal ground does not cover all damage possibly caused, ie even the most irrelevant
harm. Only damage that is the consequence of the legally recognised ground for liability
can and should be compensated. This means that, between the damage and the legal
ground for liability, a causal link should exist, which constitutes the third independent
condition necessary for the obligation to pay damages to exist and hence a limitation on
recovery. As regards the definition of the exact meaning of the causal relationship, the
conditio sine qua non theory has long been abandoned in Greece regarding civil liabili-
ty," because it was considered to lead to harsh solutions for the tortfeasor.

5 Art 43 para 1 SCO — The court determines the form and extent of the compensation provided for
damage which was incurred, with due regard to the circumstances and the degree of culpability.

1 See M Stathopoulos, Law of Obligations-General Part (5th edn 2018) § 8 IV 3 no 121; A Georgiades, Law of
Obligations, General Part (2nd edn 2015) § 10 no 28. The only value recognised in the conditio sine qua non
theory is restricted to considering the but-for test as a logically necessary element for the establishment
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The answer to the question when a causal relationship exists is sought on the basis
of the theory of adequate causation (causa adequata)® and on the basis of the theory of
the protective scope of the rule of law (Schutzzwecklehre). The latter tends to prevail and
restricts even more, in comparison to the theory of adequate causation, the extended re-
cognition of the obligation to pay damages. The core of the theory of the scope of the rule
of law is that any obligation imposed by law (in the framework of either contractual or
extra-contractual liability) has as its aim the protection of certain interests. Only if the
damage is caused to such protected interests is it then attributable to the person that
caused it. The answer to the question as to which are the interests aimed to be protected
can be found by interpreting the spirit and the scope of the rule of the particular law.

To the question whether the loss caused by the misconduct of a tortfeasor would
still have been caused if that tortfeasor had acted properly (rechtmdfiges Alternativ-
verhalten), the answer depends on the existence of a causal link in the particular case. If
the necessary causal link does not exist between the unlawful and culpable act and the
damage, ie if the damage would also have occurred if the behaviour had been lawful,
then no liability is established.®

The liability of the primary tortfeasor is not limited if there is intervention of con-
duct of a third party. The causal link is not excluded if a third party’s misconduct con-
tributed to the loss suffered or to its extent. Only if the intervention of the third person
is due to very exceptional and unforeseeable incidents can the causal link be considered
as interrupted and the tortfeasor may avoid liability.*

The Greek legal system does not provide a special liability reduction clause to pre-
vent liahility reaching an extent which would deprive the tortfeasor of his essential
means.

There is no provision in the GCC on liability caps. Liability caps are only found in
special pieces of legislation, usually ratifying international conventions, such as the
1969 Brussels Convention for Oil Pollution Damage, that provide for risk liability.

of liability and using it as a starting point when analysing the causal link (Stathopoulos [supra] § 8 IV 3
no 123; Georgiades, supra). Contrary to the civil law, the conditio sine qua non theory is the prevailing the-
ory in Greek penal law, where penal liability is restricted through the requisite of fault (Stathopoulos [su-
pra] § 8 IV 3 no 121 fn 182).

2 See below 2/5n0 7.

3 See K Karagiannis, Bending of the Principle ‘All or Nothing’ in Cases of Lawful Alternative Conduct, in:
M Stathopoulos, Honourary Vol I (2010) 847 ff = TPCL 4, 594 ff, under II, with reference to AP 1063/1990
NoV 39, 1383; 619/2000 Ell Dni 42, 74; 122/2006 NoV 54, 2013; Thessaloniki Court of Appeal 2384/2005, pub-
lished in NOMOS. See also M Stathopoulos, Law of Obligations — General Part (5th edn 2018) § 8 IV 6
no 142-143a.

4 See AP 979/1992 Ell Dni 35, 1044; P Kornilakis, Law of Obligations, Special Part I, § 89 8I 11, at 523.
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6. France

In 1996, Geneviéve Viney, France’s leading expert on tort law, wrote in the first volume
of the book series on the Principles of European Tort Law that ‘the limits of liability and
compensation has not so far been a major concern neither for legal doctrine, nor for the
Courts and the legislator’.! Almost 25 years on, this assertion is still true, especially in the
field of personal injury. Over the last three decades, a wide range of alternative compen-
sation schemes has been enacted to complete the traditional tort law system, strengthen-
ing even further the victim-centred approach of French tort law.

When a French tort lawyer is asked about legal instruments which are likely to limit
the scope of civil liability, he or she will probably reply that causation (causalité) is the
most adequate tool for this purpose. Whereas legal literature refers to the two main cau-
sation ‘doctrines’, the sine qua non test, also known as the equivalence doctrine (théorie
de l’équivalence des conditions), and the adequacy test (théorie de la causalité adéquate),
the courts do not specifically acknowledge or uphold either approach. French judges re-
gard the issue of causation more as an adjustment variable, which makes it difficult to
identify an underlying rationale or a common thread in case law. In particular, no dis-
tinction is made between natural and legal causation. This grants French judges great
discretion to use causalité as a way to dismiss compensation claims that are, socially or
economically, undesirable.

The French Civil Code has established the requirement of foreseeability (imprévisi-
bilité) only for cases in the field of contractual liability.? The assessment of contractual
damages requires taking into account exemption or limitation clauses, and more gener-
ally the expectations of the contracting parties. Yet, even though there is a tendency in
recent case law to reaffirm this limitation in contractual cases, it is still rarely used be-
fore courts as a defence, leading some authors to remark on its ‘quasi-obsolescence’.
Moreover, legal writers tend to see the foreseeability of contractual harm as a require-
ment of contractual liability rather than a limitation.

Other limitation techniques, widely discussed in other jurisdictions, are unknown to
French tort law and are at best mentioned in academic literature. This is true in particu-
lar of the ‘protective purpose of the relevant conduct norm’, well known to German tort
lawyers, but almost completely absent from hoth legislation and case law in France. The
same applies to the doctrine of ‘sufficient connection to target risk’ (Gefahrenzusammen-
hang) and to the figure of alternative lawful conduct, which could have provided a coun-
terweight to the extensive approach to civil liability under French law. Due to the near
universal liability insurance coverage for individuals, there is also no specific liability

1 G Viney, Modération et limitation des responsabilités et des indemnisations, in: J Spier (ed), The Limits
of Liability. Keeping the Floodgates Shut (1996).

2 Art 1231-3 Civil Code provides that ‘a debtor is liable only for damage which was foreseen or which
could have been foreseen at the time of the contract’.
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reduction clause which would allow courts to prevent excessive compensation duties on
the grounds of equity.

Unlike the victim’s misconduct, the act of a third person (novus actus interveniens) is
not per se a defence for the tortfeasor, unless it amounts to force majeure. As for cases
where the injured party contributed to the loss suffered by him or caused an additional
loss, there is an ongoing debate, distinct from the issue of defences, on whether a duty to
mitigate one’s losses should be implemented in French tort law.

French law ignores reduction clauses, whereby the tortfeasor’s personal situation
could limit his liability. There is also no tradition of liability caps or thresholds, except
for those arising from international or European legislation, especially in the field of
transportation law and defective products. Unlike in other jurisdictions, the develop-
ment of strict liability has not prompted the idea that, for the sake of insurability, there
should be limitations on damages. However, the French legislator has enacted statutory
liahility exclusions for ethical reasons in medical law. The 2002 Patients’ Rights Act pro-
hibits claims on the sole basis of being born, allowing tort law-based compensation only
where the child’s handicap has been directly caused by a medical fault. The expenses
connected to the child’s disability are otherwise to be met by the state according to the
principle of ‘national solidarity’ (solidarité nationale).

7. Belgium

In the continuation of the reform of the Belgian Civil Code’ the extra-contractual liability
regime has just been completely reformed. The Bill creating Book 6 of the new Civil Code
dedicated to this matter was adopted on 7 February 2024 (MB, 1 July 2024). This Book
comes in addition to Book 3 on property law, Book 5 on contract law and Book 8 on
evidence law. Once its entry into force on 1 January 2025, arts 1382 to 1386bis of the old
Civil Code will be replaced by 55 new articles. On the one hand, Book 6 consolidates
existing case law. On the other hand, Book 6 includes some major innovations.
Previously, Belgian tort law was characterised by a fault-based liability contained in
a few concise legal provisions (arts 1382 and 1383 of the old Civil Code). These legal provi-

1 The bill creating a new Civil Code came into force on 1 November 2020 (Loi du 13 avril 2019 portant créa-
tion d’'un Code civil et y insérant un livre 8 ‘La prevue’, MB, 14 May 2019, 46353). Since then, the Civil Code
of 1804 has been known as the ‘old Civil Code’. The new Civil Code will ultimately be composed of ten
books. Originally, tort law was supposed to be included in Book 5 dedicated to the law of obligations in
general. It was extracted from it for clarity and political reasons and is now the subject of an entire sepa-
rate book: Book 6 on extra-contractual liability. The Bill adopted on 7 February 2024 creating Book 6 of the
new Civil Code dedicated to extra-contractual liability will enter into force on 1 January 2025. Regarding
transitional provisions, the first paragraph of art 44 states that provisions of Book 6 will apply to harmful
events which occur after the entry into force of the Law. The second paragraph specifies that it will not
apply to future effects of facts which occurred before the entry into force of the Law.
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sions did not define any of the required elements for someone to be held liable. Conse-
quently, they also did not define any limits to liability — at least not explicitly. Provided
that a fault is the cause of damage, the tortfeasor will have to provide full compensation
for the damage. Eventually, the famous formula of art 1382 of the Civil Code dated from
1804 could be redrafted in the following way: any person who has committed any fault
that has caused any damage is liable to fully repair the actual damage. Subject to the
establishment of these three key elements, Belgian law does not allow the scope of ex-
tra-contractual liability to be easily limited, except when interpreting the fundamental
concepts of such liability.

Belgian law does not know the instruments used by foreign laws to limit the multi-
plication of claims for compensation. Indeed, art 1382 makes no distinction according to
whether the harmful act consists of an action or an omission; it does not define the inter-
ests that deserve protection; it does not require the prior verification of a ‘duty of care’
from the author of the damage, nor does it enshrine the theory of Aquilian relativity.
Nor is art 1382 more restrictive regarding certain types of harm, such as consequential
losses, pure economic and financial loss or moral damage. In a way, everything in the
Belgian tort law system is conducive to expansion rather than limitation of liability.

However, it would be wrong to believe that Belgian law does not place any limits on
the tortfeasor’s obligation to repair the caused damage. There are limits, but these can
only be identified by extensively examining the case law, in particular that of the Bel-
gian Supreme Court.

When discussing fault, the condition of foreseeability of the damage makes it possi-
ble in some cases to rule out liability when the damage appears too remote from the
harmful event. In art 6.6, § 2, 1°, of the new Civil Code, ‘foreseeability’ officially becomes
one criterion among others to assess the material element of the tortfeasor’s fault in the
absence of a breach of an expressly formulated standard. Furthermore, when the fault
results in the violation of a legal standard which imposes particular behaviour, some
courts — in order to prevent a claim for damages — exceptionally refer to the protective
purpose of the rule or to the persons whom the law intends to protect.

Then, when analysing causation, judges, under cover of an application of the theory
of equivalence of conditions, use subtle means to justify the non-existence of a causal
link, whereas a rigorous application of the ‘but-for’ test should, in principle, lead to the
conclusion that causality is established. The concept of ‘foreseeability’ may then inter-
vene at this level again: only causes having an objective probability of causing the preju-
dicial result, in the normal course of events, are considered to be causally linked. In the
future, art 6.18, § 2 of the new Civil Code will expressly allow the judge to take into ac-
count ‘the unforeseeable nature of the damage in the light of the normal consequences
of the misconduct and the circumstance that this fact did not contribute significantly to
the occurence of the damage’. The application of the lawful alternative conduct, the use
of the fraus omnia corrumpit principle or the division of a complex accident into several
successive sequences are also used to correct the unfairness of an overly mechanical ap-
plication of the conditio sine qua non theory.
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A similar tendency to limit liability can sometimes be seen when it comes to defin-
ing the damage and its extent. Although the damage caused by ricochet is in principle re-
parable like any other damage, the case law from the Supreme Court shows a certain at-
tempt to prevent recourse actions being brought by a third-party payer to obtain
reimbursement of all financial benefits paid in the event of an accident. Judges limit the
employer’s claim for damages to the gross salary paid to the victim, refusing the other
disbursements, ie pensions of any kind, since it constitutes no consideration for the
workforce lost because of the accident. This case law also reflects the desire to avoid ex-
cessive compensation.

Of course, under Belgian law, the wrongful conduct of the victim may be invoked by
the tortfeasor in order to hold the former partially liable too. Alternatively, non-wrong-
ful conduct cannot lead to such result. Therefore, the victim’s acceptance of risk is not as
such a means of exoneration for the tortfeasor: it can be invoked against the victim only
if he or she is at fault, which can be considered as amounting to contributory negligence.
Moreover, in contrast to some foreign laws, the victim does not have an obligation to mi-
tigate his or her damage in the interest of the liable tortfeasor, but he or she should
nevertheless behave as a prudent and reasonable person would in similar circum-
stances.

Limits therefore exist but they ultimately depend on the interpretation of the condi-
tions of liability by the courts and it is then up to the doctrine to try to identify, categor-
ise and clarify them.

In Book 6 of the new Belgian Civil Code, the number of articles devoted to extra-con-
tractual civil liability will be increased from 6 to 55 (arts 6.1 to 6.55). The aim of the re-
form is to ensure that the legal provisions are more accessible and reflect the case law
more accurately. Contrary to the old Civil Code, the new Book 6 lists events which give
rise to extra-contractual liability and gives a clear definition of the key elements of ex-
tra-contractual liability and its consequences. According to art 6.6, misconduct is under-
stood as a ‘failure to comply with a legal rule imposing or prohibiting a specific beha-
viour or from the general duty of care that should be observed in social relations’.
Damage is then presented in art 6.24 as ‘the economic or non-economic consequences of
an infringement of a personal legally protected interest’. Finally, a harmful event is in a
causal link with the damage if it is a conditio sine qua non of the latter, ie ‘if, without this
fact, the damage would not have occurred as it did in the particular circumstances pre-
sent at the time of a harmful event’ (art 6.18, § 1). Regarding fault, the new provisions
stay aligned with the spirit of the Napoleonic Civil Code. However, regarding causation
and damage, some new limits are henceforth introduced. Various legal provisions will
then provide a framework for the judge’s decision and give him or her some leeway to
limit cases of liability: art 6.6, § 2 (criteria for assessing the misconduct), arts 6.7 and
6.8 (grounds for exemption from liability: force majeure, erreur invincible, state of emer-
gency, self-defence, consent of the injured person), art 6.18, § 2 (remoteness of damage)
and art 6.20 (victim’s misconduct).
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8. The Netherlands

Under Dutch law, three types of limitation of liability can be distinguished. First,
art 6:163 BW limits liability by addressing the scope of protection of norms (relativiteit).
Second, art 6:98 BW provides a tool to limit the liability for a, due to the application of
the but-for test, possibly lengthy causal chain. Third, several specific provisions on da-
mages may limit liability: art 6:100 BW (collateral benefits), art 6:101 BW (contributory
negligence), art 6:106 BW (non-pecuniary loss: compensation limited to categories men-
tioned by statute), arts 6:107, 107a, 108 BW (allowing and limiting compensation to third
parties suffering losses as a result of personal injury or death), art 6:109 BW (mitigation
of damages) and art 6:110 BW (limitation of damages). Except for transport law, Dutch
law does not apply general liability caps.

From a systematic point of view, the scope of the norm should first be addressed. Ar-
ticle 6:163 states: ‘No obligation to compensation exists when the violated norm does not
extend to protect against the damage as suffered by the harmed.” According to the parlia-
mentary explanation, this article contains three elements in relation to scope: the da-
mage, the harmed person and the manner in which the harm was inflicted.* This means
that either the type of harm, the person or the manner of infliction may not be protected
by a certain norm. It is also possible that a norm does not extend to protect a combination
or all of these factors. According to case law, the scope of protection of a norm depends
upon the purpose and scope of the rule on the basis of which it must be examined to
which persons, types of damage and manners of infliction the norm reaches.” As the par-
liamentary history of a norm does not provide specific information on the scope of pro-
tection that may be upheld in private law liability cases in many cases, the judge will at
this point often have to make policy decisions. Article 6:162 BW (general provision on un-
lawful behaviour) recognises in sec 2 three categories of fault: violation of a right, an act
or omission in violation of a duty imposed by law, or an act contrary to unwritten law. The
issue of the scope of protection plays a different role in the various categories. The holder
of aright that is violated will typically be the person protected. In the case of violation of a
duty imposed by law, the issue of the scope of protection in practice plays the most impor-
tant role. In the case of a violation of unwritten duties, it is held that these duties only pro-
tect the interests which the violator had to be prepared for.> Furthermore, arts 6:107
(claims of third parties in the case of personal injury), 6:107a (recourse action of employ-
ers for wages paid during sickness) and 6:108 (claims of third persons in the case of death)
in fact secure and limit the scope of protection in the case of injury and death.

Additionally, art 6:98 BW explicitly provides a value- or policy-based tool to restrict
the liability of a tortfeasor for consequences that are more remote to the tort committed.

1 Parlementaire geschiedenis Nieuw burgerlijk wetboek [Parliamentary Proceedings Book 6 Civil Code]
1991, 6371.

2 Hoge Raad 7 May 2004, ECLI:NL:HR:2004:A06012, NJ 2006/281 case note J Hijma (Paes/Van Duijvendijk).
3 Hoge Raad 30 September 1994, ECLI:NL:HR:1994:ZC1460, NJ 1996/196 case note CJH Brunner (Staat/Shell).
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It states: ‘Reparation of damage can only be claimed for damage which is related to the
event giving rise to the liability of the obligor, which, also having regard to the nature of
the liability and the damage, can be attributed to him as a result of such event.” Accord-
ing to this article, among other factors, the nature of the liability and the nature of the
damage may provide arguments to restrict the extent of ‘causal imputation’ (causale
toerekening). As the relevant factors are not mentioned exhaustively, other factors may
be taken into consideration as well. Here foreseeability of the damage and the proximity
or remoteness of the loss may come into play.* As the nature of the liability also refers to
the scope of the rule, the distinction between the scope of application of art 6:163 BW
and art 6:98 BW is not exactly clear. It should be noted, however, that, contrary to art
6:163 BW, art 6:98 BW applies in cases of contractual liability as well.

Article 6:109 BW provides the judge with a general competence to mitigate the obliga-
tion to pay damages in a specific case. It states: ‘1. If awarding full compensation under the
given circumstances, among which the nature of liability, the legal relationship between
parties and their financial capacity, would lead to unacceptable consequences, the judge
may mitigate a statutory obligation to compensate. 2. Mitigation may not occur to a lower
amount than to what the obligor’s liability is covered by insurance or what the obligor
was obligated to cover by insurance. 3. Section 1is mandatory law.” Although art 6:109 BW
provides the judge with a general competence, the threshold for its application is meant to
be high.® Furthermore, art 6:110 BW provides for the legislator to limit the extent of liabi-
lity in specific cases for losses that cannot be covered by insurance. It states: ‘In order that
the liability that may arise for damage does not exceed what can reasonably be covered by
insurance, by general order® amounts may be determined to which liability is limited. Se-
parate amounts can be determined depending, among others, on the nature of the event,
the nature of the damage and the basis of liability.’ The legislator aimed at a rare use of
this competence.” Obsolete limits may be declared (partially) inapplicable by the court.?

9. Italy

Under Italian Law, extra-contractual liability aims at both compensation and preven-
tion of damage. These functions are properly fulfilled only if damages awards are

4 Parlementaire geschiedenis Nieuw burgerlijk wethoek [Parliamentary Proceedings Book 6 Civil Code]
1991, 343f.

5 Parlementaire geschiedenis Nieuw burgerlijk wetboek [Parliamentary Proceedings Book 6 Civil Code]
1991, 449.

6 Algemene Maatregel van Bestuur, a statutory provision that can be applied at short notice by a simple
procedure.

7 Parlementaire geschiedenis Nieuw burgerlijk wetboek [Parliamentary Proceedings Book 6 Civil Code]
1991, 1230.

8 Hoge Raad 28 May 2018, ECLI:NL:HR:2018:729, NJ 2018/376, case note KF Haak.
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suitable to compensate the victim and induce the wrongdoer to change his or her
conduct. This is why the Italian legal system, as most other legal systems, has elabo-
rated a toolbox of solutions in order to limit liability when these functions do not
operate properly, and liability would therefore be imposed on an inappropriate
basis.

Italian scholars are particularly aware of the difficult issues relating to natural cau-
sation. Scholars are, as well, particularly aware of the need to remove abnormal links in
the causal chain, to ensure that the tortfeasor shall compensate only those losses that
could actually have been prevented.

Before we venture into more details about how to limit liability, a caveat is appro-
priate. Traditionally, the notion of ‘unjust damage’ mentioned in art 2043 Civil Code (cc)
(which is the general provision on tort liability in Italy) served precisely to limit liability
by confining it to the infringement of rights (possibly, rights with erga omnes effects)."
For a long stretch of time, this conceptual device was an effective barrier keeping the
metaphorical floodgate closed. Now the limits of liability are fixed by factors based on
causation and remoteness of damage as well.”

Article 1223 cc provides that only the ‘direct and immediate consequences’ (conse-
guenze dirette ed immediate) of a wrongful event should be considered for awarding
compensation. This is, undoubtedly, the main tool indicated by the Civil Code to set the
limits of extra-contractual liability* and the functional equivalent of the notion of ‘re-
moteness of damage’ in other jurisdictions.

Remoteness of damage as governed by art 1223 cc is, in principle, very different
from natural causation (causalita naturale), as natural causation governs the conditions
for the existence of the tort, while the question concerning remoteness of damage is
deemed to govern the measure of compensation. Conditio sine qua non and adequate
causation (causalita adeguata) are the two doctrines applicable to establish causalita
naturale, while causalita giuridica is assessed using other means, very often case-speci-
fic.* This is not, however, totally accurate, as the tools that are at work to ascertain the
existence and extension of liability overlap in some cases. This obviously makes the dis-
tinction between the two above-mentioned phases revolving around the notions of cau-
salita naturale and causalita giuridica somewhat complicated. This is why, though the
vast majority of scholars® deem it necessary to keep the two issues concerning causation

1 This topic has been addressed by B Winiger/H Koziol/BA Koch/R Zimmermann (eds), in: Digest of Eu-
ropean Tort Law, vol 2: Essential Cases on Damage (2011), § 9, 291f.

2 For general discussions, see: M Bussani, L’illecito civile (2020); M Infantino, La causalita nella respons-
abilita extracontrattuale (2012); P Trimarchi, Causalita e danno (1967).

3 G Visintini, Trattato breve della responsabilita civile (3rd edn 2004) 682.

4 See further 1/9 no 8 f below.

5 Ex multis P Trimarchi, La responsabilita civile: atti illeciti, rischio, danno (3rd edn 2021) 511; G Visintini,
Trattato breve della responsabilita civile (3rd edn 2004) 681-687.
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separate, in reality this particular field of tort law is a riddle of doctrines, principles and
operational rules which are not always crystal clear.®

The definition of immediate and direct cause for the purpose of adjudicating civil
claims is imported into the civil liability system from the Penal Code (pc), because the Civil
Code is silent on the point. Article 40 of the Italian Penal Code states that no one shall be
punished if the event is not a direct and immediate consequence of the defendant’s con-
duct.

Article 41 pc excludes criminal liability for supervening causes when they break the
causallink: ‘The concurrence of pre-existing or simultaneous or supervening causes, even
ifindependent from the action or omission of the person at fault, does not rule out the cau-
sal relationship between the act or omission and the event. The supervening causes ex-
clude the causal link when they were in themselves sufficient to determine the event. In
this case, if the act or omission previously committed is in itself an offence, it will be pun-
ished. The same shall apply even when the pre-existing or simultaneous or supervening
cause is due to somebody else’s wrongdoing’. This general principle is also applied in tort
law.

However, we have to stress here, again, that art 1223 cc on immediate and direct
cause can be referred to for examining both issues of causation and remoteness of
damage. It is therefore often very difficult to separate, within the case law, on which
ground — whether causation (causalita naturale) or remoteness of damage (causalita
giuridica) - liability is affirmed, or excluded, by the courts.”

To the main doctrine established by art 1223 cc, we can add other gatekeepers. Article
227, subsec 2, states that: ‘compensation is not due for damage that the creditor could have
avoided’, which is expressly referred to by art 2056 on the compensation of tort damage.
The application of this provision concerns the victim who has aggravated the loss or other-
wise failed to take action, within reasonable limits, to reduce it. As a distinct device to nar-
row liability, Italian scholars include the protective purpose of the norm among the doc-
trines that limit liability.® According to this doctrine, only damage flowing from the
violation of the specific protective norm is recoverable, because liability should both com-
pensate for losses, and prevent the creation of specific risks, as designated by the legisla-
ture.

Although not covered by this report, it is nonetheless worth mentioning that the de-
fendant’s negligence limits liability as well. ‘If the creditor’s fault contributed to cause
damage, compensation is reduced according to the gravity of the fault and the extent of
the consequences arising from it’ (art 1227, subsec 1).

Under Italian law, while contractual damage is generally limited to that damage
which was foreseeable, except when the breach of contract was intentional, extra-con-

6 M Bussani, L’illecito civile (2020) 788f.
7 G Visintini, Trattato breve della responsabilita civile (3rd edn 2004) 681-683.
8 P Trimarchi, La responsabilita civile: atti illeciti, rischio, danno (3rd edn 2021) 520.
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tractual damage is not similarly limited. Actually, art 2056 cc, on the extent of damages
in non-contractual cases states that: ‘the damages owed to the person injured shall be
determined according to arts 1223 (immediate and direct cause), 1226 and 1227 (compara-
tive negligence).’ Those Civil Code articles are contained in the general part of the Code
on Obligations, and can be applied both to contract and to non-contractual sources of lia-
bility. The article dealing with foreseeability of damage is art 1225 cc, which is not men-
tioned in the above list. This means that tortfeasors must compensate all damage they
are liable for, whether foreseeable or not, which is the result of their conduct.

Foreseeability is part of another doctrine that has wide application in establishing
liability, namely ‘adequacy of causation’.’ According to this doctrine, the defendant is
not liable for damage produced by conduct that, ex ante, would not have been able to
provoke the loss. The fact that any damage is actually produced nonetheless — ie lacking
adequate causation — is then due to a set of different and fortuitous circumstances that
cannot be normatively imputed to the agent’s conduct. Foreseeability, under this doc-
trine, is an objective prerequisite of liability, rather than a subjective one.”®

According to art 1227(2), compensation is not granted for damage that the victim
could have avoided using ordinary care. Case law addressing the extent of ‘ordinary
care’ required from the victim is not copious. Judges expect a reasonable effort to avoid
damage, not a burdensome activity, in personal or economic terms." Any reasonable,
proportionate expense incurred by the victim, in an effort to mitigate damage, is to be
compensated by the tortfeasor.

If the tortfeasor operates with malice, or intention to inflict damage (dolo), liability
will be extended to all losses that are usually not recovered in the case of mere lack of
due care.””

Even if the conduct was intentionally aimed at causing damage, liability is excluded
in the so-called additional cause scenario. The typical example is the following one. Due
to the defendant’s fault, the claimant’s house is set on fire. There is also a second fire,
originating independently and due to natural causes. Because the destruction of the
claimant’s house would have happened anyway, although the defendant was at fault, a
claim for compensation against him shall not succeed.™

Italian law subscribes to the principle of total compensation of the losses incurred.
Therefore, there are no caps to limit the amount of compensation under the general law
on tortious liability.

9 P Trimarchi, La responsabilita civile: atti illeciti, rischio, danno (3rd edn 2021) 517, who criticises this
doctrine and rejects it. For a helpful discussion: E Rajneri, Case 9 — an epidemic in a town in Italy, in: M In-
fantino/E Zervoggianni (eds), Causation in European Tort Law (2017) 381ff.

10 M Bussani, L’illecito civile (2020) 645.

11 M Bussani, L’illecito civile 793.

12 P Trimarchi, La responsabilita civile: atti illeciti, rischio, danno (3rd edn 2021) 540.

13 P Trimarchi, La responsabilita civile 478. The rules excluding liability in this case go back to Roman
law.
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10. Spain

Current Spanish tort law usually links limits to liability to causation and, more specifi-
cally, to what in comparative law is generally known as ‘scope of liability’. Moreover,
‘scope of liability’ also sometimes includes legal instruments that are usually classified
as ‘defences’ in comparative law.

During the 1990s and the early 2000s, both legal scholarship and case law started re-
placing the traditional approach to causation, probably of French origin, with a new doc-
trine that distinguishes between (factual) causation and scope of liability (policy criteria).
The doctrine is alegal transplant of Anglo-Germanic private law doctrines and of criminal
law doctrines that were already applied at the time by Spanish criminal courts' and was
proposed in a paper published by Fernando Pantaleén in 1990.2 Traditional legal scholar-
ship did not distinguish between a fundamentally factual and a fundamentally legal ele-
ment. It tackled most problems regarding limits to liability with legal instruments such as
the doctrine of ‘adequate causation’, which was understood as an alternative doctrine to
the so-called doctrine of ‘equivalence of conditions’ or ‘conditio sine qua non’. Moreover,
it centred its attention on legal notions such as ‘extraneous cause’ (cause étrangere), which
was not attributable to the actor, and the idea of ‘breaking the chain of causation’.

The intersection of these two influences, the French and the Anglo-Germanic, can still
be seentodayin Spanish caselaw and in some Spanish handbooks and other academic pub-
lications, where causation and scope of liability are dealt with shortly before or shortly
after the reference made to the interference of the act of the tortfeasor by natural events
(fortuitous event and force majeure), acts of third parties and with acts of the victim herself
(contributory negligence). Under certain circumstances, it is considered that these inter-
ferences ‘break’ the chain of causation. However, there is still a great deal of confusion and
quite often there are transfers from criminal to civil law or from one tradition to the other
(such as, for instance, the consideration of assumption of risk and contributory negligence
as a further criterion of ‘objective imputation’), or the consideration of criteria related to
‘objective imputation’, such as the ‘provocation’ (Herausforderung) or ‘prohibition of re-
turn’ (Regressverbot) within the concept of ‘intervention of the act of a third party’.

The paper published by Fernando Pantaledn in 1990 was initially understood as a
specific and personal doctrine of said professor® but, in fact, the paper tried to trans-

1 See FA Melchiori, Las teorias de la casualidad en el dafio. Equivalencia de condiciones, causalidad ade-
cuada e imputacién objetiva en la doctrina del Tribunal Supremo (2020).

2 F Pantaledn Prieto, Causalidad e imputacién objetiva: criterios de imputacién, in: Asociacién de Profe-
sores de Derecho Civil (ed), Centenario del Codigo Civil: 1889-1989, vol II (1990) 1561-1591.

3 M Yzquierdo Tolsada, Responsabilidad civil extracontractual: parte general: delimitacion y especies,
elementos, efectos o consecuencias (5th edn 2019) 236-238.

4 In this sense, R de Angel Yagiiez, Tratado de responsabilidad civil (1993) 787-882, after referring to the
approach prevailing at the time in Spain, introduces a new section in his treaty called ‘Causation and ob-
jective imputation. Professor Pantaleén’s thinking’.
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plant the Anglo-Germanic approach to causation into Spanish law in two steps, one re-
ferring to factual causation and the other to scope of liability, which, in a direct transla-
tion from German, was called ‘imputacién objetiva’ (objektive Zurechnung). In practice,
the new doctrine went largely unnoticed until about ten years later, when it began to be
adopted, gradually and piecemeal, by the Civil Chamber of the Supreme Court. Although
this doctrine is not exempt from criticism, it is currently dealt with in most general tort
law books sometimes even with the original German terminology together with the
Spanish translation.” Thus, the criteria indicated in Pantaleon’s paper are those refer-
ring to the ordinary risk of life (‘allgemeines Lebensrisiko’), the prohibition of return
(‘Regressverbot’), provocation (‘Herausforderung’), the protective purpose of the norm
establishing liability (‘Schutzweck der haftungsbegriindenden Norm’), increased risk
(‘Risikoerhohung’) and, finally, the ‘old’ criterion of adequacy (‘Addquanztheorie’),
which the author considers to be somewhat residual in character in order to comple-
ment the system.® Some legal scholars consider that these criteria are not sufficient and
have resorted either to the old causation doctrine of French origin, or to modern Ger-
man criminal law scholarship to complement or to broaden them.” By contrast, other
scholars, referring also to the Principles of European Tort Law (PETL) (cf art 3:201 PETL),
have pointed out that these criteria are not useful because they cannot be applied to cer-
tain cases and are never applicable when liability is strict.?

The judgment of the Spanish Supreme Court of 9 October 2008° summarises this
new approach in Spanish case law by explaining the two-step approach, which distin-
guishes between ‘factual causation’, according to the ‘conditio sine qua non’ doctrine,
and ‘objective imputation’ (scope of liability).

More recently, a judgment issued on 24 February 2017'° systematises, in a somewhat
picturesque way, the different criteria applied by courts to establish objective imputa-
tion or attribution when stating that ‘[Clurrently the First Chamber of the Supreme

5 Instead of many, M Yzquierdo Tolsada, Responsabilidad civil extracontractual: parte general: delimita-
cién y especies, elementos, efectos o consecuencias (5th edn 2019) 211ff.

6 F Pantaledn Prieto, Causalidad e imputacion objetiva: criterios de imputacion, in: Asociacién de Profe-
sores de Derecho Civil (ed), Centenario del Cédigo Civil: 1889-1989, vol II (1990) 1590.

7 Thus, as regards contributory negligence as an instrument of ‘objective imputation’, see V Montés Pe-
nadés, Causalidad, imputacion objetiva y culpa en la “concurrencia de culpas”, in: Estudios juridicos en
homenaje al profesor Luis Diez-Picazo, vol 2 (2003) 2592-2627 and M Medina Alcoz, La culpa de la victima
en la produccién del dafio extracontractual (2003) 297ff. As regards the victim’s consent and the assump-
tion of risk as an instrument of objective imputation, see P Salvador Coderch/A Ferndndez Crende, Causa-
lidad y responsabilidad (Tercera edicién), InDret (2006) no 329, and case law referring to assumption of
risk (among many others, Supreme Court’s judgments of 10 September 2015 [R] 2015\4183] and 7 March
2018 [R] 2018\1063]).

8 For instance, M Garcia-Ripoll Montijano, Imputacidn objetiva, causa proxima y alcance de los dafios in-
demnizables (2008) and F Pefia Lopez, Dogma y realidad del Derecho de dafios: Imputacién objetiva, cau-
salidad y culpa en el sistema espafiol y en los PETL (2011).

9 R] 2008\6042.

10 RJ 2017\826.

M Martin-Casals/) Ribot 110



11. Portugal =— 37

Court resorts to the theory of “objective imputation” which, in any case, serves to ex-
clude liability, and which has as guidelines or rules: a) The ordinary risks of life: life has
its own and inherent risks, which are accepted by all. That is, “misfortunes” do exist.
b) The prohibition of return: a proximate cause found; it should not go further back
looking for remote causes. ¢) The provocation: who caused the situation? Without ruling
out that it is the injured party itself because she assumed an unjustified risk. d) The pro-
tective purpose of the norm. e) The increase in the risk, or the lawful alternative con-
duct. If the damage would have occurred anyway, even if other conduct had been
adopted. f) The competence of the victim (facts or situations that were under the control
of the victim). g) And, in any case, and as a closing clause, the probability [sic],"* which
allows courts to exclude liability in cases of highly improbable, unforeseeable events,
and that in the end remind us of the “fortuitous case”. However, other decisions expand
this list with what they consider to be other instruments of ‘objective imputation’ such
as assumption of risk and contributory negligence.

The convergence of two different traditions and the intertwining of criminal and civil 7
law doctrines produce duplications and inconsistencies.'? Although case law on these to-
pics has improved over the last few years, confusion still reigns. For this reason, the Span-
ish reporters will try to organise the instruments limiting liability that sometimes appear
in Spanish case law and legal writing around the old approach to causation and sometimes
around the new one. In so doing, we will try to fit them into each point of the questionnaire
and, whenever this is not possible, they will be dealt within the final section.

11. Portugal

For tort liability, the main source of law is the Cddigo Civil, the Civil Code. Most limits of 1
liability are set out in this Code, and most of the examples provided are based on articles
of the Civil Code, although specific legislation is useful in this matter: an example is Law
no 67/2007 (31 December) that addresses the State’s non-contractual liability.

Regarding causation, art 563 of the CC states that the obligation of compensation 2
only exists in relation to damage that the injured person probably would not have suf-
fered if it had not been for the injury, following, according to most authors, the theory of
adequate causation (Addquanztheorie), which is sensitive to the possibility of an inter-
ruption in the causal chain derived from an abnormal and unpredictable circumstance
(art 505), thus limiting or excluding the tortfeasor’s liability. The first step in assessing
causation is, for that reason, verifying the conditio sine qua non followed by establishing

11 That is, the adequacy criterion.

12 For a detailed analysis of the inconsistencies and contradictions of the Spanish Supreme Court case
law on causation and ‘objective imputation’, see FA Melchiori , Las teorias de la casualidad en el dafio.
Equivalencia de condiciones, causalidad adecuada e imputacién objetiva en la doctrina del Tribunal Su-
premo (2020) 97-142.
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whether the event that caused the losses is a normal, natural or typical consequence of
the event for which the tortfeasor is responsible. Despite no references being made to
cases where the injured party is particularly susceptible to harm, or when the miscon-
duct of the tortfeasor is not serious, compensation awarded may be inferior to the
amount of losses suffered by the injured party when the wrongdoer acted with negli-
gence, ie, lacking due diligence (art 494). (Also, the level of seriousness of the misconduct
is relevant in art 496, which contains a general principle that a higher degree of fault
will lead to a higher amount of compensation to the injured party. In the cases of joint
liability [arts 513, 497/1], the amount of compensation due to be paid by each tortfeasor
is established taking into consideration the degree of fault of each party and regarding
the consequences for which each is responsible [art 497/2].)

According to art 483/1, breaching legal provisions intended to protect the interests of
others results in civil liability. In order for the infringement of these norms to be rele-
vant in a case, the losses suffered by the injured party must fall within the protective
purpose of the rule, ie the set of private interests that the provision intends to protect.
The concept of lawful alternative conduct is useful in cases where the legislator has
opted to establish legal presumptions of fault in arts 491, 492 and 493/1 of the CC and the
tortfeasor has the burden of rebutting these presumptions and may opt to prove that the
losses would still have been caused had he not acted improperly.

Following the most recent doctrinal and jurisprudential contributions, in cases of
strict liability based on risk (cases in which the tortfeasor is liable without it being neces-
sary to evaluate fault — arts 483/2, 499 ff), the tortfeasor’s liability may only be comple-
tely excluded when the injured party, third party or force majeure event are the only
and exclusive cause of the losses (art 505). Article 570 is applicable if the tortfeasor is re-
sponsible for misconduct and the fault of the injured party contributed to the produc-
tion or aggravation of damage. The court shall determine whether compensation shall
be ordered in full, reduced or even excluded® (art 570/1). When the wrongdoer acted
with negligence, damages will be fixed through an evaluation of the principle of equity
(art 494), which takes into consideration the financial situation of the tortfeasor. For
non-pecuniary damages, the principle of equity may equally be followed (art 496/4). As
for maximum limits of damages to be awarded, art 508 states that in cases of road acci-
dents where there is strict liability based on risk, the maximum limit corresponds to the
minimum sum stipulated for compulsory? third party motor liability insurance.

1 If the tortfeasor’s fault derives from a presumption of fault, the fault of the injured party, as the exclu-
sive contributor to the losses (progressive interpretation of the article) shall exclude any duty to pay com-
pensation (art 570/2).

2 Since 1 June 2022, the amount is established at € 6,450,000 per accident, for personal injuries and
€1,300,000 per accident, for damage to property. Although no caps are fixed regarding damages for loss
of life, after the tragic events of the 2017 Pedrégdo Grande fires, the minimum value was set at € 80,000
per victim.
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12. England and Wales

In English law, the question of limits of liability is complicated by the many different
torts, as the limits of liability vary according to the wrong committed. Moreover, even if
we focus only on the limits placed on liability in negligence (by far the most important
cause of action), there is much conceptual instability, which manifests itself in the use by
commentators and judges of a range of different, but often overlapping, concepts, in-
cluding ‘legal causation’, ‘remoteness of damage’, ‘scope of duty’, ‘scope of risk’ and
‘scope of liability’. Nevertheless, it is possible to discern in the case law a reasonably
stable set of underlying principles governing the limits of liability in negligence, which
for the most part accord with the outcomes of the cases, if not always with the reason-
ing. The two central principles are the principle of novus actus interveniens, which de-
termines the enquiry into ‘legal causation’, and the risk principle, which dominates the
enquiry into ‘remoteness of damage’. It is important to note that both these principles
can be determinative both of whether there is liability at all and of the extent of a liabi-
lity, which is not itself in doubt.!

The novus actus interveniens principle bars recovery for the consequences of inter-
vening conduct of the claimant or a third party where, in the view of the court, the inter-
vening actor should bear sole responsibility for the damage, so that his or her conduct is
regarded as the sole legal cause of it. In such cases, it is said that the conduct of the inter-
vening actor ‘broke the chain of causation’ between the defendant’s negligence and the
claimant’s injury or some of its consequences. This ‘legal’ causation enquiry is explicitly
recognised as being normative and value-based,? and distinguished in that respect from
the ‘factual’ causation enquiry as exemplified by the ‘but-for’ or sine qua non test of his-
torical connection between fault and damage. It is important to note that the application
of the novus actus interveniens principle to deny liability is relatively unusual, and that
in most instances of intervening conduct, a different solution is adopted. In the case of
claimant interventions that do not amount to a novus actus, responsibility is appor-
tioned between the parties by means of the partial defence of contributory negligence.?
And in the case of tortious third-party interventions that do not amount to a novus actus,
the solution is to impose joint and several liability on the defendant and the third party.
Assuming that both are solvent, this should also result in an apportionment of responsi-

1 With regard to legal causation, compare Clay v TUI UK Ltd [2018] EWCA Civ 1177, [2018] 4 All ER 672 (lia-
bility) (below 8/12 nos 1-3) with Spencer v Wincanton Holdings Ltd [2009] EWCA Civ 1404, [2010] PIQR P8
(extent of liability) (below 8/12 nos 4-6); and with regards to remoteness, compare The Wagon Mound
[1961] AC 388 (liability) with Conarken Group Ltd v Network Rail Infrastructure Ltd [2011] EWCA Civ 644,
136 Con LR 1 (extent of liability).

2 See, eg, Yorkshire Dale S. Co Ltd v Minister of War Transport [1942] AC 691, 706 per Lord Wright (refer-
ring to ‘ordinary moral notions of when someone should be regarded as responsible for something which
has happened’).

3 See, eg, Spencer v Wincanton Holdings Ltd [2009] EWCA Civ 1404, [2010] PIQR P8 (below 8/12 nos 4-6).
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bility between the two, via the mechanism of contribution proceedings.* Whether the in-
tervening actor should bear sole or only partial responsibility for the damage depends
on the relative culpability of the defendant and the intervener and what has been de-
scribed as the ‘relative causal potency’ of their acts (so that, for example, intentional or
grossly negligent conduct is more likely to break the chain of causation than merely
careless conduct).

The risk principle limits recovery to materialisations of the risks which made the
defendant’s conduct negligent in the first place. It follows that the claimant cannot re-
cover for damage or loss that was not a reasonably foreseeable consequence of the de-
fendant’s breach of duty, since an unforeseeable risk cannot make conduct negligent.
Reasonable foreseeability is therefore a prerequisite of recovery at the remoteness stage
of the negligence enquiry. However, the foreseeability requirement does not tell the
whole story, since even foreseeable consequences may be too remote if they are coinci-
dental to the negligence. Furthermore, the risk principle itself does not exhaust the re-
moteness of damage enquiry in the negligence context but can be supplemented by
other policy-based limits on the extent of a tortfeasor’s liability.’

The two principles underlying the limits on negligence liability, or variations on
them, are to some extent observable in other torts. Hence the principle of novus actus in-
terveniens is by no means limited to negligence, and can even apply in claims for breach
of contract.® Analogously, it is a defence to an action under the strict liability rule in
Rylands v Fletcher to show that the immediate cause of the escape that caused the da-
mage was the unforeseeable act of a ‘stranger’, meaning a person over whose actions the
defendant had no control.” As for the risk principle, this is echoed in the rule that recov-
ery in the tort of breach of statutory duty is limited to injury of a kind which it was the
purpose of the legislative provision in question to avoid (ie, the principle of the ‘protec-
tive purpose of the norm’),® and in the restriction of some instances of strict liability to
the materialisation of the risk at which the strict liability rule in question is targeted.’
The foreseeability requirement, for its part, has been extended beyond negligence to
other unintentional torts, such as private nuisance and the Rylands v Fletcher rule.*’

4 See, eg, Rouse v Squires [1973] QB 889.

5 See, eg, Pritchard v JH Cobden Ltd [1988] Fam 22 (where wrongfully caused injuries caused the claimant
to break up with his wife, he could not recover alimony payments from the tortfeasor as permitting such
claims would risk confusion in the judicial process and be open to abuse).

6 See, eg, Lambert v Lewis [1982] AC 225.

7 Box v Jubb (1879) 4 Ex D 76; Perry v Kendricks Transport Ltd [1956] 1 WLR 85.

8 Gorris v Scott (1874) LR 9 Ex 125 (below 3/12 nos 1-3).

9 Hence, for example, the keeper of an animal known to possess dangerous characteristics is strictly li-
able only for damage associated with those characteristics, at least at common law: see ] Goudkamp/D No-
lan, Winfield & Jolowicz on Tort (20th edn 2020) § 17-026. The position under the Animals Act 1971 is less
clear: ibid, § 17-027.

10 See especially, Cambridge Water Co Ltd v Eastern Counties Leather plc [1994] 2 AC 264 (below 2/12
nos 5-7).
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There are, however, some torts where the limits on liability are quite different from
those applicable in negligence cases. It is, for example, regarded as axiomatic that ‘in-
tended consequences are never too remote’, and in intentional torts, such as battery and
deceit, the only effective limit on a defendant’s liability is directness. Hence, for exam-
ple, a fraudster is liable for all the direct consequences of his deceit, whether foresee-
able or not.™! As for the tort of defamation, a defendant will be liable for an unintended
publication of a defamatory statement only if it was a ‘natural and probable’ conse-
quence of his actions." Finally, in the tort of conversion, it seems that the rules govern-
ing recovery of consequential losses differ according to the state of mind of the defen-
dant, so that, for the knowing converter of goods, a test of directness applies (as in
deceit), while for the innocent converter, the test is one of foreseeability (as in negli-
gence).” This shows particularly clearly how the limits of liability may vary according to
the seriousness of the tortfeasor’s misconduct.

English law does not employ any special mechanisms designed specifically either to
prevent the extent of liability reaching the point where it would deprive the tortfeasor
of his or her essential means or to achieve a ‘just balance’ between the parties in any
other respect. This may be because in general tort claims are made only against defen-
dants who are either insured or very well-resourced (eg, public authorities). Nor does
English law recognise any liability caps limiting the sums recoverable in respect of tor-
tious wrongdoing. One final point is that while in negligence cases the duty of care re-
quirement might be characterised, in a broad sense, as a ‘limitation’ on liability, the
matters addressed here relate to potential limitations arising at later stages of the negli-
gence enquiry, once a relevant duty of care has been held to exist. While the courts do
not always draw a clear distinction between these two different kinds of Qimitation’,**
they are best dealt with separately since the duty of care question typically concerns
whether negligence liability is capable of arising in this type of case, while legal causa-
tion and remoteness are more fact-sensitive concepts focused on the precise circum-
stances of the individual case before the court.

11 Doyle v Olby (Ironmongers) Ltd [1969] 2 QB 158; Smith New Court Securities Ltd v Scrimgeour Vickers
(Asset Management) Ltd [1997] AC 254.

12 Huth v Huth [1915] 3 KB 32 (no liability for publication of defamatory statements that took place when
a butler opened and read a letter addressed to the defendant’s wife). Though even here the negligence re-
moteness regime finds an echo in the rule that a defendant is liable for loss attributable to an un-
authorised repetition of the defamatory statement by a third party only where the repetition was reason-
ably foreseeable: Slipper v British Broadcasting Corporation [1991] 1 QB 283; McManus v Beckham [2002]
1 WLR 2982.

13 See Kuwait Airways Corp v Iraqi Airways Co (Nos 4 and 5) [2002] UKHL 19, [2002] 2 AC 883 at [100]-
[104].

14 See, eg, Meadows v Khan [2021] UKSC 21, [2021] 3 WLR 147, where under the guise of a ‘scope of duty’
analysis the majority conflate questions of duty and remoteness.
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13. Scotland

The factors which in Scotland limit a party’s potential delictual liability for harm wrong-
fully caused could, in a sense, be said to include all of the elements which constitute
those required for a successful claim. So far as claims under the general action for the
reparation of harm are concerned (negligence claims fall under this general action),
these are: (a) the establishment of a duty of care owed by the defender to the pursuer;
(b) breach of this duty in the circumstances; (c) the demonstration that, as a matter of
fact, this breach of duty caused in whole or in part the harm suffered by the pursuer;
(d) the attribution of sufficient significance to the defender’s breach (when considered
alongside the other causes-in-fact of the harm to the pursuer) such that it is deemed to
attract responsibility for the harm (what has traditionally, if unhelpfully, been called ‘le-
gal causation’); and (e) harm (damage) to the pursuer’s person or property of a type for
which the law provides a remedy. Even if these five elements are present, the defender’s
liability may nonetheless be limited or excluded on account of (f) other causes of the
harm (including the pursuer’s own conduct) being deemed sufficiently significant to at-
tract a portion of responsibility for that harm, thereby reducing the defender’s overall
liahility, or (g) the availability to the defender of one or more defences to the claim. The
elements necessary for liability under the nominate delicts recognised by Scots law
serve a similar limiting function.!

The requirement for the presence of the above constitutive elements (a) to (e) be-
fore delictual liability may be imposed operates to limit a party’s liability because, in the
absence of one or more of the elements, liability is negated entirely. Moreover, in fash-
ioning the precise scope of any liability owed, including the class of persons to whom a
duty of care is owed and the type of harm to which the duty to protect against extends,
a court is not only establishing liability but is also imposing limits upon such liability by
excluding classes of pursuer or types of harm. Similarly, where elements (f) or (g) are
present, liability may be limited (through being excluded or reduced).

While the above essential elements of delictual claims are distinct components of an
action, it is also the case that the judicial analysis of claims often deploys the same ana-
lytical and explanatory language across a number of the separate elements: so, for in-
stance, ‘reasonable foreseeability’, Temoteness’, and the notion of liability falling within
or outside the ‘scope’ of a duty feature in judicial analysis of several of the components.
This reflects the fact that the same legal conclusion as to liability can potentially be ar-
rived at by analysing a set of facts using a variety of these components and that courts
consider core analytical concepts to permeate the holistic assessment of a claim.

Later discussion of the limits of liability in Scots law will make reference to many of
the analytical concepts which are deployed in common law legal systems, including that

1 It is not possible within the scope of the current discussion to examine the peculiarities of the limits of
liability arising under any of the nominate delicts.
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of Scotland’s nearest jurisdictional neighbour, England and Wales. Indeed, the authori-
ties cited before the courts — at least in cases involving negligence — are often identical.
Thus, Scots law shares with England and Wales usage of the terminology of novus actus
interveniens (a new act intervening in, and hence breaking, a causal chain) in consider-
ing whether causes later in time than the defender’s conduct should be seen as suffi-
ciently important in character to exclude the defender’s earlier conduct when attribut-
ing responsibility for harm. Causal notions are integral to novus actus interveniens, but
the underlying reality is that assessment of the relative legal significance of causes
raises values- and policy-based issues which are unrelated to the considerations raised
in assessing causation-in-fact.

The analytical concept of risk is relevant to the initial enquiry of whether any duty
of care to avoid harm existed, as such a duty will only be imposed in respect of those
harmful consequences which a reasonable person might foresee as a probable outcome
of negligent conduct (ie as creating a probable ‘risk’ of occurrence). In addition, risk is
one element in the determination of the overall scope of liability for the consequences of
any breach of duty, though it is not for every reasonably foreseeable consequence that a
defender will be held liable. Specific features of a case, including for instance the fact
that the harm was caused by a third party for whom the defender is not in law responsi-
ble, may be relevant in determining that it would be inappropriate to impose liability in
respect of the materialisation of certain risks, those risks being deemed to fall outside
the ‘scope of liability’. In assessing the scope of liability issue, Scots law (as English law)
rejected an earlier preference for using a simple ‘direct consequences’ test to determine
liahility for the consequences of wrongful conduct in favour of a more nuanced ap-
proach.

Scots law does not have any legislative equivalent of the reduction clauses which
are used in some legal systems to cap the liability of a wrongdoer of modest means. If no
applicable prescriptive or limitation period operates to negate a claim, a defender found
liable for harm will incur liability for the full extent of the damage for which it bears re-
sponsibility. However, once that liability has been determined by a court, the debtor
may apply to the court for a time to pay direction:* where such an application is made,
the court may permit the amount due to be paid by instalments or may stipulate that it
need not be paid in full until after a specified period of time has elapsed. While this dis-
cretionary power of the court does not reduce the overall liability of the debtor, it does
have the effect of reducing the immediacy of the financial burden which would other-
wise fall upon the debtor.

2 See Debtors (Scotland) Act 1987, sec 1. This provision operates in relation to a variety of monetary
claims, not simply for damages in delict.
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14. Ireland

The general structure of Irish tort law comprises a variety of nominate torts, rather than
overarching general conceptions of responsibility. Negligence is the only broad general
tort, applicable to a wide variety of diverse situations, based on a general conception of
responsibility." Other nominate torts protect particular interests against certain types of
interference. For example, trespass torts protect certain interests against direct interfer-
ence — battery is the touching of a person without consent (protecting bodily integrity);
false imprisonment is the deprivation of liberty without proper authority; trespass to
land protects possession of land against unauthorised touching of the land (whether by
improper entry, or remaining on land when permission has expired, or placing some-
thing on the land without permission to do so); trespass to goods protects possession of
personal property against any touching of items without consent. Private nuisance
protects rights in ownership or occupation of land against material damage or unrea-
sonable interference with use and enjoyment. Overall, there are in excess of thirty no-
minate causes of action in Irish tort law. Each has its own individual elements (ingredi-
ents) that must be established in order to impose liability.

The elements of a tort can, on occasion, place a constraint on liability. The duty of
care in negligence, for example, is comprised of proximity, reasonable foresight of in-
jury and policy considerations in favour of, or militating against the imposition of a
duty. Proximity focuses on the closeness of the link between the defendant and plaintiff
and is used as a constraint on reasonable foresight as a determinant of a duty. While a
reasonable person may foresee a wide range of risks that could materialise from their
behaviour, basing a duty solely upon this would make the duty very broad. The duty is
owed only in respect of persons closely affected. The proximity (closeness) may be phy-
sical, such as a fellow road user, injured in a collision. It may be relational, such as be-
tween a manufacturer of a product and the ultimate consumer of the product. The de-
nial of a duty can be used as a means of limiting liability; sometimes the court will
indicate a lack of proximity, sometimes they will say the injury is not reasonably fore-
seeable and at other times, they will indicate that, despite sufficient proximity and fore-
seeability, the imposition of a duty would be contrary to public policy.?

1 Based on Lord Atkin’s famous neighbour principle from the Scottish appeal to the United Kingdom
House of Lords (UKHL) in Donoghue v Stevenson [1932] UKHL 100, [1932] AC 562. The current version of the
general principle in Ireland is set out in the IESC decision in Glencar Explorations plc v Mayo County
Council (No 2) [2001] IESC 64, [2002] 1 IR 84, noted by R Byrne/W Binchy, Annual Review of Irish Law
2001 (2002) 55£f; E Quill, Ireland, in: H Koziol/BC Steininger (eds), ETL 2001 (2002) 293, no 3ff.

2 The case of Devlin v The National Maternity Hospital [2007] IESC 50, [2008] 2 IR 222, discussed later in
this report (4/14 no 10 ff), is an example of lack of sufficient proximity. Lack of reasonable foreseeability
was used in Breslin v Corcoran [2003] IESC 23, [2003] 2 IR 203. Public policy concerns related to the admin-
istration of justice have been used to deny a duty in respect of the Attorney General towards a victim of
crime — W Ireland (No 2) [1997] 2 IR 141 and to hold that an expert witness does not owe a duty to a liti-

E Quill 114



14.Ireland = 45

The standard of care in negligence is that of reasonable care in the circumstances.
Setting the behavioural standard to determine whether a particular precaution against
injury is necessary can provide a means of controlling liability. Other torts have varying
behavioural standards. These have been addressed in a previous volume.?

On other occasions, scope of duty is used to limit recovery — ie if the type of damage
suffered is not connected to the purpose of the duty, it can be regarded as non-recover-
able. The ‘duty of care’ and ‘scope of duty’ mechanisms can be seen in particular in re-
spect of negligently inflicted pure economic loss and negligently inflicted psychiatric in-
jury, discussed below.* They are occasionally used in other circumstances also.

Apart from the individual elements or ingredients of particular torts, there are some
features of liability that can apply to many different causes of action in Irish tort law, such
as causation, remoteness of damage, defences and so forth. In respect of causation, Irish
judges distinguish between factual and legal cause. Factual cause focuses on whether the
defendant’s wrongdoing played a role in the history of the events leading to the plaintiff’s
injury. It is usually a necessary pre-requisite to liability, but factual cause does not neces-
sarily mean legal liability will follow.’ Legal cause is an evaluation of whether responsibil-
ity should attach in respect of a factual cause. The legal cause element, in particular, can be
used as ameans of limiting liability. Remoteness of damage is also used as a limiting factor.
Remoteness can be seen as a subset of legal cause, but focused just on the proximity of con-
nection between wrongdoing and a particular item of damage claimed. The test for remo-
teness differs, depending on the cause of action in the case.®

Some concepts can be used at different phases of enquiry; eg foresight can be used
in the determination of the existence of a duty of care, in determining whether there has
been a breach of the standard of care applicable to a duty, in determining whether a
breach was a legal cause of resulting damage or in determining whether resultant dam-
age was too remote a consequence to be recoverable. The use and interpretation of ‘rea-
sonable foresight’ at different phases of the examination of liability is not precisely the
same.” A number of meanings will be explored in the cases that follow.?

Defences, such as contributory negligence, waiver and statutory authority, play an
important part in constraining liability. However, they are beyond the scope of the cur-
rent project. New guidelines on the quantum of damages for personal injuries were re-

gant — E O’K v DK (Witness: Immunity) [2001] IESC 84; [2001] 3 IR 568. See generally, BME McMahon/W Bin-
chy, Law of Torts (4th edn 2013) ch 6; E Quill, Torts in Ireland (4th edn 2014) ch 1.

3 B Winiger/E Karner/K Oliphant (eds), Digest of European Tort Law, vol 3: Essential Cases on Misconduct
(2017).

4 See the cases under 3/14 no 4 ff and no 7 ff and 4/14 no 1 ff and no 10ff.

5 There are exceptional cases where liability can arise in the absence of an ability to establish legal
cause - sec 11(3) of the Civil Liability Act 1961.

6 This is discussed further in the cases considered in 2/14.

7 BME McMahon/W Binchy, Law of Torts (4th edn 2013) [3.04] at fn 5.

8 See the cases in 2/14; 4/14 no 101f; 6/14 & 7/14 no 1ff.
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cently introduced to reduce the cost of the tort system as a whole,’ but this also is be-
yond the scope of this project. There are no common law or statutory provisions in Irish
tort law permitting reduction of damages in the fashion provided by reduction clauses
found in some European jurisdictions, based on special circumstances, such as hardship.

15. Malta

Article 1033 of the Civil Code, the general clause establishing liability for tort, provides
that ‘any person who, with or without intent to injure, voluntarily or through negli-
gence, imprudence, or want of attention, is guilty of any act or omission constituting a
breach of the duty imposed by law, shall be liable for any damage resulting therefrom’.
The obligation to make good for ‘any damage’ caused by the tortious act implies that all
forms of material damage — personal injury and death, damage to property and even
pure economic loss — are to be compensated.

Liability for the harmful result of one’s act or omission is excluded if such result
was not reasonably foreseeable, or if the harmful event is not a direct result of the act or
omission.

The factors of foreseeability and direct causal link are considered in arts 1136 and
1137 of the Civil Code:

1136. The debtor shall only be liable for such damages as were or could have been foreseen at the
time of the agreement, unless the non-performance of the obligation was due to fraud on his part.

1137. Even where the non-performance of the obligation is due to fraud on the part of the debtor, the
compensation in respect of the loss sustained by the creditor, and of the profit of which he was de-
prived, shall only include such damages as are the immediate and direct consequence of the non-
performance.

Although art 1136 refers to ‘the time of the agreement’, thereby implying that it is applic-
able only to contractual obligations, these articles are under the sub-title ‘Of the Effects
of Obligations’ and not under the separate sub-title ‘Of the Effects of Contracts’. It is
therefore arguable that they apply also to liahility in tort and that, consequently, fore-
seeability should not be a requirement for liability in tort when the defendant acted
maliciously. The reported cases however make it clear that the requirement of foresee-
ability is a necessary element for liability in tort, even when the damage is caused mal-
iciously, although the requirement is interpreted less strictly in such case.!

9 The Judicial Council, Personal Injuries Guidelines (2021), drafted by the PIGC.

1 Cf MX on behalf of a minor child v Anthony Taylor and another, Qorti tal-Appell (Court of Appeal) 25 Oc-
tober 2013.
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Liability is excluded or mitigated if the causal link between the act or omission and
the harm is remote or has been interrupted by a fortuitous event or by the act or omis-
sion of the victim or of a third party. If the act or omission of the defendant is not the
sole cause of the harm but a contributing factor, then the defendant is liable only for
such part of the damage as he may have caused if this can be ascertained. If such part
cannot be ascertained, or if the defendant acted with malice, then he is liable for the
whole damage jointly and severally with the other persons contributing thereto.

Liability is not excluded on the basis that it is not sufficiently direct merely because
the victim is only indirectly affected, such as when the harm suffered by the victim is the
result of harm caused by the defendant to third parties.?

Also, liability may be mitigated but not necessarily excluded on the basis that an ex-
ternal cause would have been sufficient, of itself and independently of the defendant’s
act or omission, to cause the harm suffered by the victim.*

Where it is an act of the victim himself which contributes to the damage, the defen-
dant’s liability is limited if the act or omission of the victim is due to negligence or if the
victim is in breach of his duty to minimise the damage caused.

16. Norway

In Norway, a conglomerate of rules exist that make it possible to disqualify some of the
consequences of a course of events as not being protected by tort law.

The key argument for the limitation of liability is the principle that the foresight of a
reasonable person should be able to determine a future liability. The tortfeasor is not in-
finitely responsible for all the consequences of his or her wrongful conduct, regardless
of how remote in time and how indirect the connection to the sequence of events. One
strand of argument in Norwegian law seems to be based on fairness and equity in speci-
fic cases.

In international scholarship, the floodgates argument has frequently been cited as a
reason for developing appropriate tools to keep liability within bearable limits. Com-
pared to other countries, the floodgates argument appears to be less important in Nor-
way. One reason for this might be the provision in Skadeserstatningsloven (the Compen-
satory Damages Act of 1969) sec 5-2, which states that damages may be reduced in
exceptional cases if full compensation would represent an oppressive burden on the

2 Arts 1049 and 1950 Civil Code.

3 See eg S.T. Microelectronics (Malta) Ltd v Malta International Airport p.l.c. and others — Prim’Awla tal-
Qorti Civili (Civil Court, First Hall) 26 October 1997; McNeill Ltd v Omnitec Ltd — Prim’Awla tal-Qorti Civili
(Civil Court, First Hall) 6 March 2003.

4 See, eg, Michelina Spiteri and others v Tabib Ewlieni tal-Gvern (Chief Government Medical Officer) and
another — Prim’Awla tal-Qorti Civili (Civil Court, First Hall) 19 June 2003.

5 See, eg, Francis Gauci v Jimmy Bugeja — Qorti tal-Appell (Court of Appeal) 27 November 2009.
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tortfeasor. In its assessment, the courts should give weight to the blameworthiness of
the tortfeasor’s conduct.

In practice, the most important rules concerning limitation of liability are the rules
on adequacy, which concern the disqualification of remote consequences of a course of
events if a tortious action or omission has caused a chain of damaging events.

The rules on adequacy have been developed since the 19th century, when a doctrine
on adequacy was imported from Germany.! The core question in this theory was
whether the harm stemmed from a cause that could naturally be expected as a conse-
quence ‘in the direction’ of the danger. Taking this as their point of departure, the Nor-
wegian courts have developed rules on adequacy based on very specific argumentation
relating to specific situations. Today the rules on adequacy have a foreseeability ‘test’ as
a starting point. A common feature is the question of whether the harm would have
been foreseeable taking into account the knowledge from the perspective of a reason-
able person in the same position as the alleged tortfeasor at the time the harm oc-
curred.” As the case law has developed, the courts have extended the limitation of tort
law liability in certain situations where the harm was foreseeable from a theoretical
point of view, but where it is considered too remote and divergent from a normal course
of events. Most of these cases concern harm caused to third parties, see 1/16 no 7 below.
A legal question is therefore also whether the interest of the third party is concrete and
proximate enough to enjoy protection.

The question of foreseeability involves a value-based assessment of facts seen in re-
lation to a legal standard, and all the facts in a particular case must be taken into ac-
count. As the assessment of foresight contains information about the statistical chance
of an event occurring and value-based evaluations of the two parties’ position in the con-
crete situation, it should not be confused with the concepts of probability or likelihood.
The chain of events must to some extent be imputable. However, the tortfeasor is liable
even if the harm is more extensive than might have been foreseen, and, especially as re-
gards the pecuniary amount of damages, the tortfeasor must take the injured party as he
or she finds him or her. This principle has an especially strong position in cases invol-
ving personal injury, and it generally includes weaknesses that aggravate the harm in
an unforeseeable way.

The value-based assessment is especially evident in cases where a third party has
suffered pure economic loss, and the party’s connection to a damaged property is a con-
tract.® The courts will in these cases generally emphasise the expectation that the poten-
tial victim will take steps to protect him/her/itself more generally from losing supply or
access to the source that has been cut off by the harm. As stated in Norwegian case law,
third parties’ purely economic losses enjoy less protection. It is assumed that a purely

1 See N Nygaard, Skade og ansvar [Damage and responsibility] (6th edn 2007) 354.

2 AM Froseth, Skadelidtes egeneksponering for risiko i erstatningsretten [The plaintiff’s self-exposure to
risk in Tort Law] (2013) 135.

3 N Nygaard, Skade og ansvar (6th edn 2007) 365.
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economic loss suffered by third parties is a more remote loss and by nature less foresee-
able.

As expressed in the Compensatory Damages Act, sec 5-2 Norwegian Tort Law allows
a more extensive liability in the case of an intentional or reckless wrongdoer. This may
be for reasons of both deterrence and morality. For intentional wrongdoers, liability
may not be limited to the intended consequences. The liability will extend to what is
foreseeable in light of the specific act.

In many cases, the assessment of foreseeability is based on the language of causa-
tion. However, foreseeability has a broader meaning than in the conditio sine qua non
test, which qualifies the relevant causes based on facts. Historically, many of the aspects
of the rules on adequacy were part of the tort of negligence. As in other countries, the
courts have sometimes described a consequence as too remote because of an interven-
ing event that is deemed to ‘break the chain of causation’. If the intervening act was a
natural force or the act of the victim him- or herself, the courts have historically often
used the rule on compensation culpae, which is the origin of the rule on victim’s contrib-
utory negligence enacted for the first time in 1902 in the Act on the Entry into Force of
the General Civil Penal Code (sec 25).* In many cases, it is difficult to distinguish the
scope of the basis for liability from the rules on limitation of liability, especially due to
the language of causation used in the different sets of rules, see 1/16 no 6 above.

17. Sweden

The approach to the issue concerning limits of liability in Swedish tort law can be
viewed as a mixture of the grand old tradition — with various formulations of causation,
foreseeability, probability, etc — and a more pluralistic point of view where different
purpose-related arguments are discussed in a framework of specified type situations.
The practice of discussing a range of different legal issues within a framework of causa-
tion reached its peak in the 1950s; since then, insight has gradually grown that tort law is
to be regarded as an integrated part of the welfare state’s protection of individuals.
Especially in relation to personal injuries, it could thus be seen as almost unworldly and
unrealistic to discuss important policy-based problems in terms of natural or legal cau-
sation.

4 AM Froseth, Skadelidtes egeneksponering for risiko i erstatningsretten [The plaintiff’s self-exposure to
risk in tort law] (2013) 36. See eg Rt 1896,870, where a cook on a ship fell off the deck when he threw ashes
overboard. The man drowned. The captain had neglected to repair the damaged railing. The shipowner
was not deemed liable. The Supreme Court noted that the cook knew about the damaged rail, and he had
not asked for permission to throw the ashes overboard. The act was also not necessary for him to carry
out his duties on the ship. The rule was inspired by German law, and had as a consequence that the fault
on the victim’s side offset the fault on the alleged tortfeasor’s side.
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Since the 1960s, the traditional theory of adequacy — and thus foreseeability — has
been transformed due to tendencies to more openly discussed value-based borders of
liability — even though the buzzwords (‘causation’, ‘adequacy’ and ‘foreseeability’) of
course often appear in case law.' Some kind of foreseeability — in the form of the possi-
bility to perceive the risk potential — is also part of the negligence test, so when consider-
ing this topic as a part of the limits of liability issue, a more specific view is applied. Al-
ternatives to the adequacy theory have been discussed — for example, the protective
purpose of conduct norm (often formulated as ‘the typical risk’ as regards strict liabili-
ty) — but no new unified theory has ever ‘replaced’ the familiar adequacy. The important
lesson nevertheless, is that these traditional or new concepts nowadays do not have any
unifying common core and that is the reason why the discussion increasingly tends to
deal with specified situations and their value-based border issues, instead of the pre-
vious discussions concerning a unified concept for all cases.

The only doctoral thesis covering the whole field of tort law’s borders is H Anders-
son, Skyddsdndamal och adekvans. Om skadestandsansvarets granser (Uppsala 1993)
[The purpose of protection and adequacy. On the limits of liability in tort law]. The the-
sis — and the later follow-up book H Andersson, Gransproblem i skadestandsrétten (Up-
psala 2013) [Border problem in tort law] — is founded on a comprehensive study of the
Swedish Supreme Court practice (and comparisons to the other Nordic countries and
German speaking countries) and promotes an alternative total picture, either to be dis-
cussed within the tradition of the adequacy theory — for those who prefer the older
wordings — or as a more differentiated scheme of several different case situations and,
accordingly and most importantly, different and concrete values, interests, etc.

An important theme is to observe two dualistic perspectives concerning the limits of
liahility, where facts and arguments concerning either the tortfeasor’s side or the vic-
tim’s side can be evaluated - instead of the traditional theory of adequacy which an-
swers the question what could be foreseen, etc from the tortfeasor’s perspective. The
main tendency is that even the Supreme Court has developed the argumentation in fa-
vour of different kinds of typical cases and thereby varied arguments (values and inter-
ests) so that we today — perhaps as a typical post-modern phenomenon — see fewer re-
ferences to abstract concepts and instead more openly discussed value issues.

Another way of finding limits to liability is that the duty to pay compensation can be
reduced if it is unreasonably burdensome in view of tortfeasor’s financial circum-
stances, whereby the needs of the victim also shall be taken into account (the Swedish
Tort Law Act ch 6 para 2). However, this reduction clause is quite rarely used.

1 For a general view of causation, see the leading texthook | Hellner/M Radetzki, Skadestandsrétt (10th
edn 2018) 187ff. See also H Andersson, Gransproblem i skadestandsratten (2013) 23ff; M Carlsson, Arbets-
skada (2008) 276 ff, 303ff; M Schultz, Kausalitet (2007) 27 ff, 263 ff.
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18. Finland

Under Finnish law, limits of liability in the meaning of this book are partly understood
as elements of the causation requirement, for example the requirement of foreseeability
of the causal connection between the damaging act and its consequences, and partly as
independent legal mechanisms, for example the possibility for adjustment of liability be-
cause of economic circumstances of the party causing damage and the injured party by
virtue of a statutory reduction provision. Some limits of liability are based on explicit
provisions in law, but a considerable number of them are in force as non-statutory rules
or principles that have been developed in case law and under the influence of jurispru-
dence. However, even in the cases where limits of liability are based on explicit provi-
sions, those provisions are formulated in quite vague terms. Thus, case law, particularly
precedents of Korkein oikeus (the Supreme Court of Finland), and, to some degree also
legal literature, have a pronounced significance when analysing the substance of law as
regards limits of liability.

Vahingonkorvauslaki (31.5.1974/412), which is a general statute on extra-contractual
liability for damage in Finland, does not contain an explicit provision on causation —
however, the existence of such requirement comes implicitly out of the wording of cer-
tain provisions of the act, and there is no question that such requirement is a part of the
Finnish legal order.! In any case, because of the absence of an explicit provision, the sub-
stance of the causation requirement is not very structured in Finnish law. Because of
this, also the relationship between the ‘core’ causation requirement (conditio sine qua
non), and different limits of liability relating to causation, such as requirements of ade-
quacy and foreseeability of the causation, as well as their reciprocal relationship, is
more or less unclear. In Finnish jurisprudence, a difference between natural and legal
causation has often been made,? but it is unclear if this distinction has any direct norma-
tive significance.

When analysing legal sufficiency of causation under Finnish law, the concept of
adequacy is often mentioned. However, the exact content of this concept is unclear.
Sometimes adequacy is understood — more or less — as a synonym for foreseeability of

1 See vahingonkorvauslaki 2:1.1: ‘Joka tahallisesti tai tuottamuksesta aiheuttaa toiselle vahingon, on vel-
vollinen korvaamaan sen, jollei siitd, mité tdssa laissa sdadetadn, muuta johdu.’ (emphasis by the author)
Unofficial English translation: ‘A person who deliberately or negligently causes injury or damage to an-
other shall be liable for damages, unless otherwise follows from the provisions of this Act.” (emphasis by
the author). On the website <www.finlex.fi>, maintained by the Ministry of Justice of Finland, there are
unofficial English translations of a great number of Finnish acts. For a translation of Finnish Tort Law
provisions see also S Hakaletho/P Korpisaari, Finland, in: E Karner/K Oliphant/BC Steininger (eds), Eu-
ropean Tort Law. Basic Texts (2nd edn 2018) 113ff.

2 For example, M Hemmo, Vahingonkorvausoikeus (2005) 109f; P Stdhlberg|] Karhu, Suomen vahingon-
korvausoikeus (7th edn 2020) 386; P Virtanen, Vahingonkorvaus. Laki ja kdytdnnot (2011) 339.
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causation.® However, it may also be used as an overarching term for different legal re-
quirements for causation, and thus containing, inter alia, requirements of foreseeability
of causation and the requirement that a loss must have been within a protective purpose
of the norm.* It has also been suggested that one should simply abandon the abstract
and vague concept of adequacy and merely speak of the directly applicable rules and
principles that may lead to a limitation of liability, such as the requirement of foresee-
ability of the causation.

Most of the different limits of liability that are in the scope of this comparative re-
search are recognised in Finnish law, but not all of them. As is described below 5/18 no 3
in more detail, the doctrine of lawful alternative conduct is not recognised in Finnish
law as a separate limit of liability but the subject thereof is simply included in the gener-
al requirement of causation. Moreover, the doctrine of sufficient connection to a target
risk is regarded as lacking any independent significance in Finnish law. The legal pro-
blems that are discussed within the said doctrine in some jurisdictions are to be assessed
in Finnish law applying the requirements of foreseeability of causation and protective
purpose of the conduct norm breached.®

The limits of liability are, as a main rule, applicable also outside of the scope of ap-
plication of vahingonkorvauslaki — in other words, in situations belonging to a sphere of
certain special statutes or provisions on liability for damage, and to situations where the
applicability of strict liability is established in case law. However, it is possible that the
content of at least some of the limits is slightly different in cases where liability is strict.
For example, it has been suggested that the significance of the requirement of foresee-
abhility of causation would be decreased when applying strict liability, because in such si-
tuations the establishment of liability is not connected to a lack of caution of any person
but to a presumption that a certain activity is typically prone to cause certain kinds of
damage.” The idea was subsequently accepted by the Finnish Supreme Court, which also
added that it is typical for activities that are subject to strict liability that they may cause
damage which is very difficult to anticipate on the level of individual cases.?

3 P Virtanen, Vahingonkorvaus. Laki ja kdytdnnot (2011) 343; P Stdhlberg/] Karhu, Suomen vahingonkor-
vausoikeus (7th edn 2020) 397f.

4 H Saxén, Adekvans och skada (1962) 191, 67, M Hemmo, Vahingonkorvauksen madraytymisesta sopi-
mussuhteissa. Siviilioikeudellinen tutkimus (1994) 24ff.

5 M Hemmo, Vahingonkorvauksen maardytymisestd sopimussuhteissa. Siviilioikeudellinen tutkimus
(1994) 26f.

6 P Stdhlberg|] Karhu, Suomen vahingonkorvausoikeus (7th edn 2020) 4071, 423.

7 J Hayhd, Ankara vastuu ja vahingonkorvausoikeuden jarjestelmd, Oikeustiede — Jurisprudentia XXXII
(1999) 81-149, 109£f; P Stdhlberg|] Karhu, Suomen vahingonkorvausoikeus (7th edn 2020) 420ff. Cf P Virta-
nen, Vahingonkorvaus. Laki ja kdytannét (2011) 339 f, who criticises the view and emphasises the impor-
tance of the uniformity of concept of foreseeability under different liability regimes.

8 Case KKO 2016:86 of 9 December 2016 (<http://finlex.fi/fi/oikeus/kko/kko/2016/20160086?search%5Btype
%5D=pika&search%5Bpika%5D=2003 %3A124>), para 10.
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19. Estonia

In Estonian tort law, liability for causing damage is limited, above all, by the require- 1
ment that the damage to be made good must be within the protective purpose of the
rule.! The protective purpose of the rule is the main doctrine concerning the limits of lia-
bility. The protective purpose of the rule is linked to the test for demonstrating causa-
tion.

Under Estonian tort law, a causal link is established in two stages. First, a causal 2
link is assessed using a conditio sine qua non (CSQN) test (natural cause). After a causal
link has been established using that test, it is assessed whether there is also a causal
link in a legal sense (legal cause). To that end, the purpose of the rule theory is parti-
cularly relevant. Although the protective purpose of a rule is primarily a question of
causation, in the Law of Obligations Act (LOA) it is related in particular to establish-
ing unlawfulness as well as the damage to be compensated. The LOA §1045(3) pro-
vides, first of all, that the causing of damage by the violation of a duty arising from
law is not unlawful if the objective of the provision which the tortfeasor violates is
other than to protect the victim from such damage. In addition, the consideration of
the protective purpose of the rule is demanded by LOA § 127(2), which stipulates that
damage is not compensated for to the extent that prevention of damage was not the
purpose of the obligation or provision due to the non-performance of which the com-
pensation obligation arose. LOA § 127 (2) is the general rule for both contractual and
tortious liability.

The Supreme Court has noted that, in the case of torts whereby the unlawfulness of 3
the act arises from a harmful consequence (clauses 1, 2, 3 and 5 of LOA § 1045(1)), the pro-
tective purpose of the Act within the meaning of LOA § 127(2) is usually limited to the
provisions of Chapter 7 of the LOA, which regulate the scope of a claim for damages ac-
cording to the type of the harmed legal interests (LOA §§ 129-132) (eg Supreme Court Ci-
vil Chamber judgment in Case 3-2-1-174-10). The Supreme Court itself has assessed the
protective purpose of a rule also in cases where the victim did not rely on any protective
rule but merely on the unlawfulness ground set out in LOA § 1045(1). For instance, in the
judgment in Case 3-2-1-39-15, the Supreme Court noted that, in order to decide whether
the defendant is liable for an increase in the victim’s damage, the protective purpose of
clause 5 of LOA § 1045(1) must be assessed.

There are instructions on how to establish the protective purpose of a rule. It is gen- 4
erally a discretionary decision of the court, which allows for quite a limitation to the cir-
cle of liable persons as well as the (more remote) damage to be compensated. This is so,

1 Acoording to the case law, the protective purpose of the rule is primarily relevant in the case of pecuni-
ary damage (see the Supreme Court Civil Chamber judgment of 22 October 2008 in Case 3-2-1-85-08,
para 11). The limits of non-pecuniary damage are provided in § 134 of the LOA.

2 Estonian laws are available in English at <https://www.riigiteataja.ee/en/>.
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among other things, in situations where a causal chain proves lengthy.® In legal practice,
the purpose of the rule theory is often primarily a tool used to select interests to be pro-
tected by tort law.

Although legal writings refer to the possibility of establishing the legal cause of
damage using the adequacy theory,” the latter has not gained any noticeable traction in
case law. However, in assessing the protective purpose of a rule, one must keep in mind,
among other things, the adequacy of the consequence from the point of view of the
breached obligation: as a rule, the protection of the injured person against damage that
is completely atypical from the point of view of violation of the rule should not be re-
garded as the purpose of the rule violated by the tortfeasor.

The principle of foreseeability is set out in LOA § 127(3), which only applies in the
event of contractual damage: a non-conforming party shall only compensate such dam-
age which the party foresaw or should have foreseen as a possible consequence of
non-performance at the time of entering into the contract unless the damage was caused
intentionally or due to gross negligence. As the wording of the provision indicates, the
provision only applies to breaches of contractual obligations. However, it cannot be ar-
gued that the principle of foreseeability does not have any pertinence to tort law at all:
namely, if one assesses the protective purpose of a rule, the principle of foreseeability
does have certain pertinence to tort law (so to say, via a back door): generally, the pur-
pose of a rule violated by the tortfeasor is not to prevent consequences which the tort-
feasor did not and did not have to foresee.

In the case of strict liability, the determining question is whether the risk causing
the damage is such that would justify the establishing of strict liability. Strict liability is
not based on the violation of a specific protective rule by the tortfeasor. The protective
purpose of the rule is usually limited to the provisions of Chapter 7 of the LOA (§§ 129-
132)

No maximum amounts of damages have been established in tort law, even though
LOA § 140(2) provides for such an option by stating that limits on the extent of the liabi-
lity of the person who caused damage or a fixed amount of damages may be established
by an Act.

A causal link between the tortfeasor’s violation and the consequence may not need
to be identified if the harmful consequence would have resulted from lawful conduct of
the alleged tortfeasor. In that case, the causal link may be absent for the purposes of a
CSQN test (eg in the case of ‘failure to act’ torts).

3 However, the Supreme Court has held that, in order to give rise to liability, damage does not need to be
the direct consequence of the breach of the obligation. See the Supreme Court Civil Chamber judgment of
18 June 2008 in Case 3-2-1-45-08, para 17.

4 T Tampuu, Lepinguvalised volasuhted [Non-contractual obligations], Juura 2017, 215.

5 See also the Supreme Court Civil Chamber judgment of 26 September 2006 in Case 3-2-1-53-06, para 13.
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If the conduct of a third party affects the damaging of the injured person, the initial
tortfeasor and the third party become joint tortfeasors towards the injured person (joint
and several debtors®). It has been argued in legal writing that the act of the third party
breaks the causal chain (and discharges the tortfeasor from liability) only where the im-
pact of the initial tortfeasor is fully precluded due to the acts of the third party.’

The victim’s conduct may break the causal chain only where the victim acted with
the intent to harm themselves. If victims intentionally puts themselves in a dangerous si-
tuation but have no intention of harming themselves, this is not enough to break the
causal link.®

Overall, the protective purpose of the rule is of central importance when it comes to
limiting liability. Thereby the theory of adequacy and the foreseeability of damage have
a merely auxiliary significance.

LOA §140(1) is a general liability limiting provision, which is based on the criterion
of fairness. It reads as follows: ‘The court may reduce damages where full compensation
would be grossly unfair with regard to the obligated person or not reasonably accepta-
ble for any other reason. In such an event, all of the circumstances, in particular the na-
ture of the liability, relationships between the persons and their economic situations, in-
cluding insurance coverage, must be taken into account.’ This provision has been
applied in case law very rarely.

The seriousness of the tortfeasor’s violation does not usually affect the protective
purpose of a rule. According to legal writing, the injured person’s special susceptibility
could serve as a basis for reducing damages based on LOA § 140(1).°

20. Latvia

The basic norm for civil liability in Latvia is sec 1635(1) of the Civil Law of Latvia (CLL),!
which provides that every breach of a right, that is, every illegal act per se, shall give the
victim who has suffered harm (also non-pecuniary harm), the right to claim satisfaction
from the infringer, insofar as he or she may be held at fault for such act. It applies to

6 The joint debtors are both fully liable to the victim. In relations between themselves, they are presum-
ably liable in equal shares (LOA § 69 (1)). However, the joint debtors can prove otherwise. According to
LOA § 137 (2), liability shall be divided taking into account all circumstances, in particular the gravity of
the non-performance or the unlawful character of other conduct and the degree of risk borne by each
person.

7 T Tampuu, Lepinguvélised vélasuhted [Non-contractual obligations], Juura 2017, 220.

8 Supreme Court Civil Chamber judgment of 10 April 2013 in Case 3-2-1-21-13, para 15.

9 T Tampuu, Lepinguvalised volasuhted [Non-contractual obligations], Juura 2017, 227.

1 Adopted on 28 January 1937, published by Valdibas Vestnesis, No 41, 20 February 1937. See also: The Ci-
vil Law of Latvia. Translation and Terminology Centre 2001, Unofficial translation: <http://www.vvc.gov.
Iv/export/sites/default/docs/LRTA/Likumi/The_Civil Law.doc>.
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both contractual and non-contractual liability.? The preconditions of liability according
to doctrine and case law are misconduct (wrongful act and lack of justification), losses or
harm and a causal link.2 It is sometimes argued that fault is, or should be, a precondition
as well.* Once the preconditions of liability are established and exclusions of liability
such as consent of the victim, self-defence,’ vis maior, casus,® etc are not proved, the is-
sue of limiting liability may arise.

There are certain general statutory limits of liability under CLL providing that
losses are compensable insofar as the victim could not have mitigated or averted the
losses by taking reasonable steps according to sec 1776” and others. Section 1779 of CLL
provides that damage shall be compensable to the extent that it was foreseeable, except
in cases of willful misconduct or gross negligence, but, based on the wording of the norm
and case law,® that limitation of liability is only applicable to contractual relations. It
could be argued that the limitation of liability provided thereunder may be applicable to
liability in tort by analogy.’ Other limitations of liability also exist under Latvian law for
specific legal relations and liability.

In addition, certain limits apply to special entities. Firstly, the extent of the liability
of the State and its institutions for both pecuniary and non-pecuniary harm are limited
in accordance with the Law on Compensation for Damage Caused by Public Administra-
tion Institutions. Those limits of liability under the aforementioned Law® are also fre-
quently applied by the courts to determine compensation for non-pecuniary harm in

2 K Torgans, Saistibu tiesibas. Otrais papildinatais izdevums [Law of Obligations. Second supplemented
edition] (2014) 142f.

3 K Torgans|J Karklins/A Bitans, Ligumu un deliktu problémas Eiropas Savieniba un Latvija [Problems of
agreements and torts in the European Union and Latvia] (2017) 283, Judgment of the Supreme Court of
Latvia in case No SKC-309/2012 (27 September 2012), 8, Augstakas tiesas 2014.gada tiesu prakses apkopoju-
ma ‘Morala kaitéjuma atlidzinasana civillietas’ [Summary of the Case Law of the Supreme Court of 2014
‘Compensation for Moral Damage in Civil Cases’] 23—40.

4 K Cakste, Civiltiesibas. Lekcijas. Raksti [Lectures. Articles] (Riga, Zvaigzne ABC 2011) 194; A Bitans, Civil-
tiesiska atbildiba un tas veidi [Civil liability and its types] (Riga, AGB 1997) 120; V Sinaiskis, Latvijas civil-
tiesibu apskats. Lietu tiesibas. Saistibu tiesibas [Review of Latvian Civil Law. Property law. Law of obliga-
tions] (Riga, Latvian Lawyers’ Association 1996) 230-235.

5 Sec 1636 CLL.

6 Sec 1774 CLL.

7 K Torgans, Saistibu tiesibas. Otrais papildinatais izdevums [Law of Obligations. Second supplemented
edition] (Riga, Courthouse Agency 2014) 211f.

8 See case No 33630116, covered in 2/20 no 1 below.

9 J Kubilis, Kaitéjuma paredzamiba Latvijas deliktu tiesibas [Foreseeability of damage in Latvian tort
law] Latvijas Universitates 5. starptautiskas konferences ‘Juridiska izglitiba un kultara: pagatnes mactbas
un nakotnes izaicinajumi’ raksti (Riga, University of Latvia 2014) 541-551.

10 Sec 14 (4) of the Law on Compensation for Damage Caused by Public Administration Institutions pro-
vides that compensation for non-pecuniary may be awarded up to € 7,000; in the case of serious non-pe-
cuniary harm up to € 10,000; but, in the case of death or particularly serious damage to health, up to
€30,000.
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other cases, often with the argument that it helps to ensure predictable and comparable
awards in similar cases."! However, some limits have been removed: for instance, those
previously applicable to vehicle owners’ liability insurers to compensate non-pecuniary
harm provided by a Cabinet of Ministers regulation, as they were declared unconstitu-
tional by the Constitutional Court™ by referring to findings of the Court of Justice of the
European Union (CJEU) judgment in case C-277/12."* The arguments of the Constitutional
Court were also later confirmed by the Supreme Court."*

There are no explicit guidelines, case law or established doctrine supporting a very 4
clear and uniform approach to limiting liability, where no statutory limitations are ap-
plicable. The courts do not often expressly indicate the policy reasons or concrete provi-
sions of law when limiting liability at the causation level. However, causation is often
implicitly considered, and it may be concluded that the causal link between the conduct
of the defendant and the losses or harm to the victim have not been proved. The general
approach of the courts when dealing with potentially unpredictable, atypical or remote
adverse consequences of one’s unlawful act would be to either argue that the conduct
may not be considered unlawful or that there is no causation, mainly relying on proce-
dural rules of proof — the obligation of the claimant to prove the preconditions of liabili-
ty and that obligation not being entirely fulfilled. In other words, it would be more com-
mon for the courts to indicate that there is a lack of relevant proof than to address the
liability limits not expressly indicated by law.”® Since the doctrine provides different
views on causation and misconduct-related issues in Latvia, taking a procedural ap-
proach to limit liability may arguably be an easier choice for the courts. In fact, some-
times identifying the protective purpose of a particular norm may be a more difficult
task, as the legislator does not always provide clear reasons for amending the law, leav-
ing it up to the courts to develop a uniform interpretation of the protective scope. This,
however, takes time and, to a certain extent, gives rise to unpredictability and different
solutions.

Historically, Latvian courts have taken a rather conservative approach when decid- 5
ing issues of liability in cases of multiple causes or partial causation with unknown ef-
fects. This approach has, more often than not, worked in favour of defendants rather
than claimants (victims), for instance, in cases where the courts have argued that a clear

11 Judgments of the Supreme Court (Chamber of Civil Cases) of Latvia in case No C04534410 (12 December
2013), No SKC-651/2012 (29 May 2012), No SKC-258/2011 (28 September 2011), No SKC-579 (16 December 2009),
Augstakas tiesas 2014.gada tiesu prakses apkopojuma ‘Morala kaitéjuma atlidzinasana civillietas’ [Sum-
mary of the Case Law of the Supreme Court of 2014 ‘Compensation for Moral Damage in Civil Cases’] 5.
12 Judgment of the Constitutional Court of the Republic of Latvia of 29 December 2014 in case no 2014-06-
03.

13 Judgment of the CJEU 24.10.2013, C-277/12, Vitalijs Drozdovs v Baltikums AAS, ECLI:EU:C:2013:685.

14 Judgments of the Supreme Court of Latvia in case No SKC-2/2015 (26 October 2015), No SJC-10/2015
(29 May 2015).

15 Sec 190 (1) Civil Procedure Law of Latvia requires the court to base the judgment on substantive and
procedural rules of law.
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causal link has not been proved and rejected the claim under an ‘either-or’ approach.
Also, the interpretation of unlawfulness as a prerequisite for liability used to be stricter,
preferring a clear breach of statutory requirements applicable to the potentially liable
party in order for the claim to be satisfied. However, in cases where no particular re-
quirements of law (obligation to act in a certain way or to refrain from certain action)
were applicable to a party (such as owners’ liability and other forms of liabilities for fail-
ure to ensure a certain result), where the standard of conduct is less concrete, victims
have had difficulties in proving misconduct as a precondition of liability. Those few indi-
cations, among others in light of a more victim-friendly approach becoming more nota-
ble in the last decade, indicate that there has been a shift in the general attitude by the
courts, extending the protection of victims in a fair and reasonable manner. Also, the
amounts of compensations for non-pecuniary harm have become much more predict-
able in similar cases, often allowing the parties to assess the potential outcome. In addi-
tion to a few legislative amendments and adjustments increasing the protection of vic-
tims, the limits of liability could potentially be more predictable and could be explicitly
examined and developed by the case law in a uniform manner if statutory prerequisites
and liability limits were more clearly addressed by the legislator.

21. Lithuania

The Lithuanian Civil Code (CC) does not provide for specific tools aimed to limit tortious
liahility. It is recognised that a duty to compensate all damage for which a tortfeasor’s
unlawful and faulty behaviour was a conditio sine qua non would lead to unreasonably
boundless liability. Therefore, the second stage of the causal link is used as a tool to limit
liahility. The Lithuanian Supreme Court (LSC), without explicit reference but closely fol-
lowing the wording of art 3:201 (Scope of Liability) of the Principles of European Tort
Law (PETL), has consistently held that, in the second stage of the establishment of the
causal link, it is necessary to consider the foreseeability of the damage to a prudent and
reasonable person at the time of the activity, the nature and the value of the protected
interest or right, and the protective purpose of the rule that has been violated.* Tools of
adequacy, the protective purpose of the rule and lawful alternative conduct are not dis-
cussed and expressis verbis recognised in Lithuanian legal literature and case law.

The theory of the purpose of the rule or any similar theory has never been discussed
in Lithuanian tort law. Limitations of liability based on the concept of pure economic
loss have once been accepted in the case law of the LSC (see below at 3/21 nos 1-8). How-
ever, this was a one-off occasion. Later, the LSC returned to its traditional approach of
limiting liability via the causal link.

1 L Band others v Daugiabucio namo savininky bendrija ‘Medvégalis’ and UAB ‘TelSiy Silumos tinklai’, LSC
26 November 2007, case No 3K-7-345/2007.

S Drukteiniené/) KirSiené/S VilCinskaité /21



21. Lithuania =——— 59

Though not expressly mentioned, the defence of possible lawful alternative conduct 3
has been found in case law. If the damage caused by a wrongful act would also have
been caused otherwise by lawful conduct, it leads to a full exemption from liability.
However, the issue of alternative lawful behaviour was also seen as a question of causa-
tion. The case illustrating this approach? (see below at 5/21 nos 1-6) dealt with a claim
whereby the plaintiff sought compensation from the State of Lithuania for the pecuniary
and non-pecuniary damage suffered as a result of a failure to adopt the relevant gender
reassignment legislation. According to the plaintiff, due to the lack of regulation, she
(previously he) was forced to carry out gender reassignment surgery abroad and thus
not only suffered emotionally, but also incurred surgery and travel expenses. The
Lithuanian Supreme Administrative Court found the State in breach of its obligation to
comply with its obligation to adopt a law establishing the conditions and procedure for
gender reassignment and awarded non-pecuniary damages to the plaintiff. However, ac-
cording to the court, the inaction of the State shall not in itself lead to compensation for
personal expenses related to gender reassignment and treatment because there is insuf-
ficient ground for claiming that, if the procedure and conditions for gender reassign-
ment were established in Lithuania, the costs of this treatment would be fully compen-
sated by the State.

The foreseeability criterion is also one of the few tools available to limit liability. 4
The case illustrating this approach® (see below at 2/21 nos 1-15) dealt with the potential
liahility of the State for its inability to provide proper health care services to a mentally
ill person whose health allegedly deteriorated after being informed that he had cancer
and who shot dead the plaintiff’s teenager daughter in a state of incapacity. The Lithua-
nian Court of Appeal (CoA) found the State and the municipality not guilty due to a lack
of unlawfulness and fault. Though it was not expressly mentioned in the decision of the
CoA, it may be understood from the reasoning that, according to the CoA, the worsening
of the person’s condition and the intent to commit a crime could not have been foreseen
by the mental health institution even if its psychiatrist had consulted with him after the
cancer diagnosis. Thus, the argumentation of the CoA demonstrates that the liability of
the State and the municipality was not established because of a lack of foreseeability.

Many of the interesting categories of this research lack cases. According to the 5
authors, this may be explained only by the size and short span of Lithuanian jurisdic-
tion. Modern tort law rules started to develop only after restoration of Lithuania’s inde-
pendence on 11 March 1990. Lithuania, with a population of approximately 2.7 million
inhabitants, appears too small to develop case law in all categories that are the focus of
this research.

2 Lithuanian Supreme Administrative Court, 29 November 2010, Administrative Case No A-858-1452-10.
3 Lithuanian Court of Appeal, 13 February 2013, Civil Case No 2A-18/2013.
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22. Poland

All prerequisites of tort liability contain inherent constraints which aim at shaping ra-
tional — from the perspective of the system — boundaries of liability, without hindering
its tantamount function, ie compensation of losses. As regards Polish law, a number of
legal constructs are recognised as playing the role of limiting the grounds of liability, or
the scope of damages, all of which are known to the French and Germanic legal cul-
tures.

Most important is the theory of adequacy, which has not only gained the greatest
acceptance,' but also is expressly recognised in the law. It was laid down in art 157 § 2
of the Code of Obligations (1933), and then in art 361 § 1 of the Civil Code (KC) (1964) as
well as in art 115 of the Labour Code (1974).” Article 361 § 1 KC stipulates that ‘a person
obliged to pay compensation is liable only for the normal effects of the act or omission
from which the damage resulted’. It should be stressed that adequate causation per-
forms a dual function in Polish civil liability law: the role of the premise of liability
(causal link between the damage and the harmful event) and the role of the limitation
of damages. It also applies to contractual liability, albeit this may be modified by the
parties.

The adequate causation theory helps to select from all conditions necessary for the
damage to occur, hence which pass the test of conditio sine qua non, those to which it at-
tributes legal importance, and those are the conditions that increase the potential (prob-
ahility) for a given result to ensue. According to a standard formula, an adequate causal
link exists if the damage caused can be regarded as an ordinary consequence of certain
behaviour under the general rules of experience and probability. The courts use objec-
tive criteria flowing from common knowledge and science for the establishment of ade-
quate causation.® The Supreme Court declared quite early on that foreseeability of out-
come is not to be taken into account when establishing causation but should be
examined as part of the considerations of fault.* Therefore, in Polish civil law, foresee-
ability is not a factor to be taken into account in establishing the scope of reparable dam-
age, but the ground of a claim arising from fault-based liability. Accordingly, if the claim
is based on a rule providing for strict liability, foreseeability is put outside of the picture.
This solution applies pari passu to contractual liability; however, in the context of mod-
ern unification tendencies during the discussions on the recodification of the Civil Code,

1 See A Koch, Causal link as a prerequisite for the liability for damage in civil law (1975) 116 ff, T Dybowski
in: System of Civil Law, vol I1I, part 1 (1981) 253 ff; T Wisniewski, in: Commentary to the Civil Code, Book III,
Obligations, vol I (2003) 62.

2 Art 115 of the Labour Code stipulates ‘An employee is liable for damage constituting a real loss for the
employer and only for the normal effects of the act or omission from which the damage resulted’.

3 Sad Najwyzszy (The Supreme Court, SN) 2 June 1956, 3 CR 515/56, OSN 1957 item 24; SN 7 June 2001, III
CKN 1536/00; SN 14 March 2002, IV CKN 826/00.

4 SN 10 December 1952, C 584/52, Panistwo I Prawo No 8-9/1953, 366.
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the foreseeability of damage was proposed by the Codification Commission to define the
extent of the debtor’s liahility ex contractu.’®

The second role of adequacy is the limitation of damage. According to art 361 § 2 KC,
the scope of damage comprises damnum emergens and lucrum cessans, both of which
must be established in accordance with the adequate causation test (art 361 § 1 KO).
Courts examine the causal link between each component of the alleged damage and the
harmful event. Adequacy becomes significant in a case of consequential economic loss.
The latter belongs to the category of expected but lost profits and is usually more diffi-
cult to evaluate because a hypothetical situation must be taken into consideration.

To conclude, under Polish law, foreseeability does not play any role with respect to
the scope of the obligation to redress damage once the defendant’s liability has been es-
tablished.

Beside the theory of adequacy, the second theory helping to limit liability is the ta-
citly accepted concept known as Schutznormtheorie, under which, the plaintiff can only
obtain compensation if the rules that have been violated were laid down for the protec-
tion of the group to which he belongs. In general, Polish law represents the ‘general
clause’ systems in which wrongfulness (unlawfulness) is not expressly named as a sepa-
rate prerequisite of liability and fault is understood to include the element of wrongful-
ness (unlawfulness). The latter is understood broadly, which means that it is irrelevant
whether the violated duties of care are written in the statute or come from general
clauses (good morals, principles of community life). Notwithstanding the broad defini-
tion of unlawfulness, the majority of Polish legal scholars® and court practice’ accept
the view that wrongfulness triggering tortious liability is not any conduct contrary to
law, but rather conduct of a specific nature. The obligation to repair damage only arises
if the tortfeasor breached a statutory norm which aimed at protecting the victim
against the type of damage actually caused (ie protected specific interests), and only if
the victim belongs to the group of persons whom the norm was intended to protect. This
is embraced in the concept of so-called relativity of unlawfulness (bezprawnosc¢ wzgled-
na), which is rooted in Ehrenzweig’s Normzwecktheorie and can be translated into the
‘doctrine of protective purpose of a norm’. Those scholars who do not agree with that
concept argue that the scope of liability is limited in particular by the adequacy theory

5 Projekt Komisji Kodyfikacyjnej Prawa Cywilnego (2011-2015) Ksiega druga. Czes$¢ ogélna prawa zobow-
igzan z 2014 r. z poprawkami z 2015 r. <http://www.projektkc.uj.edu.pl/index.php/idea-apkc>.

6 See A Szpunar, Comment to the judgment OSP 7-8/1959, item 197; E Bagiriska, Odpowiedzialno$¢ odszko-
dowawcza za wykonywanie witadzy publicznej (2006) 397-401; M Kaliriski, Szkoda na mieniu i jej napra-
wienie (2014) 621f; R Kasprzyk, Bezprawno$¢ wzgledna, “Studia Prawnicze” Nr 3/1988, 1491f; B Lewaszkie-
wicz-Petrykowska, Wina jako podstawa odpowiedzialnosci cywilnej, “Studia Prawno-Ekonomiczne” Nr 2/
1969, 91. See also P Machnikowski in: A Olejniczak (ed), System Prawa Prywatnego: Prawo Zobowiazan.
Czesc Ogolna, vol 6 (2009) 379.

7 SN 21 November 2003, I CK 323/02, OSNC 6/2004, item 103; SN 13 October 1987, IV CR 266/87, OSNC 9/1989,
item 142.
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of causation.® Nevertheless, the concept of ‘relative’ (conditional) unlawfulness remains
dogmatically controversial in strict liability cases (see under 6/22), because when liabili-
ty is based on risk, it is severed from the unlawfulness of the tortfeasor’s conduct. Even
in those cases, however, the courts sometimes employ the language of ‘protective pur-
pose of a norm’ to ensure that the liability of the tortfeasor is consistent with the scope
and aim of the norm which is deemed to be infringed.

According to the traditional and dominant legal opinion, a tortfeasor is principally
not allowed to defend himself against a claim for damages by pointing at a hypothetical
cause of the damage.? This means that, generally, a court should disregard a successive
event that would have inflicted the same harm anyway. The rule that may be recognised
as currently prevailing in Polish law states that the supervening cause does not influ-
ence the establishment of the defendant’s liability, but it has an impact on the extent of
the damage and the amount of damages. A cause under the heading ‘lawful alternative
conduct’ is discussed but accepted as a factor in the calculation of damages.

In general, under Polish law, only persons who are directly injured (ie by the wrong-
ful action directed by the tortfeasor against the other’s rights and interests) can claim
compensation. The boundaries of tortious liability are defined through the construction
of arts 415 and 446 KC. Secondary victims are thus entitled to demand compensation for
their own losses only in the case of death of the primary victim (art 446 §§ 2—4 KC).'° This
rule has, however, been weakened by recent case law (see 7/22). Moreover, it is accepted
in doctrine that intentional fault or gross negligence of the wrongdoer may lead to liabi-
lity also towards indirectly injured parties."

Finally, ius moderandi (ad hoc reduction) is stipulated in art 440 KC. It is a rule of an
exceptional nature, as a civil court does not have the general power to reduce the
amount of damages on account of a lower degree of fault of the tortfeasor, the standing
of the defendant, or due to other circumstances of the case. However, under art 440 KC,
in relations between natural persons, the scope of the duty to redress damage may be
limited according to the circumstances of the case if, having regard to the financial cir-
cumstances of the injured person or those of the person liable for damage, the principles
of community life (principles of fairness) require such limitation. This rule is inter-

8 See M Sosniak, Bezprawnos¢ zachowania jako przestanka odpowiedzialno$ci cywilnej za czyny niedoz-
wolone (1959) 126-129; W Czachdrski, System Prawa Cywilnego, t. I], cz. 1, red. Zb. Radwanski (1981) 534;
M Safjan, Problematyka tzw. bezprawnos$ci wzglednej oraz zwigzku przyczynowego na tle odpowiedzial-
nodci za niezgodne z prawem akty normatywne, in: Ksiega pamigtkowa Profesora Maksymiliana Pazdana
(2005) 1326f.

9 See A Szpunar, Ustalenie odszkodowania w prawie cywilnym (1975) 43; W Czachdrski, Zobowiazania
(2003) 213f; B Lewaszkiewicz-Petrykowska, Wyrzadzenie szkody przez kilka oséb (1978) 79; M Nestero-
wicz/E Bagiriska in: B Winiger/H Koziol/BA Koch/R Zimmermann (eds), Digest of European Tort Law, vol
1: Essential Cases on Natural Causation (2007) 524.

10 See A Szpunar, Odszkodowanie w razie Smierci osoby bliskiej (1973) 68; Z Radwariski/A Olejniczak, Zo-
bowigzania - czes$¢ ogoélna (2012) 257.

11 M Kaliriski, Szkoda na mieniu i jej naprawienie (2014) 75.
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preted strictly and applied rarely. Factors which support the reduction of damages in-
clude not only the economic position of the parties, but also the degree of the tortfeasor’s
fault. Article 440 KC does not permit a total release of the liable person from the legal ob-
ligation to repair damage.

23. Czech Republic”

In Czech law, the limits of tort liability are addressed in a specific provision of the Civil 1
Code and more generally through the use of the other doctrines and rules of tort law dis-
cussed below.

As regards the limitation of liability, the Czech Civil Code® explicitly provides for a 2
general right of the court to reduce damages in sec 2953 (reduction clause).” The modera-
tion right allows the court to determine the amount of damages at a lower amount than
its actual extent, so that the awarded damages express what can be fairly demanded
from the wrongdoer in a particular case. This is a reasonable reduction expressing pro-
portionality, which, taking into account the circumstances of the case and other legal
grounds, is fair both in terms of the injured party’s legitimate claim and in view of the
wrongdoer’s personal and financial circumstances.

Other limitations than specifically stipulated by the Civil Code are applied through 3
tools of causation theories® or other conditions of imputability. In particular, liability
may be effectively limited or even excluded via the theories of adequacy and protective
purpose of the norm.

The theory of adequacy uses such a criterion that damage is regarded as the result 4
of a wrongful activity if, besides being the condition of the damage, the wrongful activity
is due to its general nature, or, in the usual course of events and experience, to a com-

* The autor thanks Prof. Lubo$ Tichy for valuable consultations and cooperation in drafting the report.
1 Act No 89/2012 Coll.

2 (1) The court adequately reduces the compensation for damage on grounds deserving special merit. In
such a case, the court shall take into account how the damage occurred, the personal status and property
of the person who caused the damage and is liable for it, and the injured party’s situation. The compensa-
tion may not be reduced if the damage was caused intentionally. (2) Paragraph 1 shall not apply if the
damage was caused by a breach of due care by a person reporting for professional performance as a
member of a specific profession or occupation.

3 Asto the causation, contemporary Czech legal theory and case law acknowledge two basic theories con-
cerning the examination of causation: the theory of ‘conditio sine qua non’ and the theories of adequacy
and protective purpose of norm. The theory of ‘conditio sine qua non’ is based on the principle that the
causality between the act and the result is always given if the damage would not have been caused had
the wrongful activity not taken place. The theory of ‘conditio sine qua non’ consequently requires legally
relevant delimitation of all relevant causes. The solution to this question is provided by the theory of pro-
tective purpose and the theory of adequacy (of the causal nexus).
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mon cause of the damage. However, this does not apply to cases of strict liability.* Non-
attributable consequences are those that the wrongdoer could not foresee, because they
are too extraordinary and unforeseeable (adequacy of the extent of the consequences),
or which are too distant from the consequence (adequacy of causal binding).” In deter-
mining the adequacy of causation, the perspective taken is that of a hypothetical experi-
enced (so-called optimal) observer, ie an imaginary person who includes all the experi-
ence of his time, regardless of whether this experience is projected to cases of strict (if
applicable) or fault-based liability.

The theory of protective purpose of the norm is based on the fact that the wrong-
doer is not liable for all the consequences of a breach of a legal obligation, but only for
a breach of those interests whose protection was the purpose of the obligation in ques-
tion. With regard to the protective purpose of the norm, the express wording of the obli-
gation is not decisive but whether these interests lie materially within the scope of the
obligations in question.®

As to the theory of protective purpose of the norm, it is applied both in cases of lia-
bility based on fault and strict liability. In the case of liability based on fault, the objec-
tive wrongfulness of the conduct is examined, ie the issue of whether the breach of a le-
gal obligation falls within the scope of the relevant legal norm. In such a case, Czech
theory uses the term nexus of wrongfulness. In the case of strict liability (liability with-
out fault), those consequences are attributable in which the risk is realised, for which
the relevant norm imposes strict liability. In such a case we talk about the nexus of
threat.’

Legal theory emphasises the role of the theory of protective purpose of the norm,
which shall apply either jointly with the theory of adequacy or as one of the basic ele-
ments of objective imputability. This approach was recently confirmed and supported
by the decision of the Czech Constitutional Court I US 312/05 when it stated that if the ex-
tent of the protective purpose of the norm can be determined, it is necessary to proceed
according to the theory of protective purpose of the norm. If it cannot be specifically de-
termined, then it is necessary to proceed in accordance with the theory of adequacy.®
Other conditions of imputability are considered only by the theory but have no impact
on case law.

4 L Tichy/] Hradek, Deliktni pravo [Law of Delicts] (2016) no 253.

5 P Bezouska in: M Hulmak et al, Obcansky zdkonik, KomentdF, Svazek VI, Zavazky z deliktd
(§ 2894-§ 2971) [Civil Code, Commentary, vol VI, Obligations from delicts (§ 2894-§ 2971)] (2014) 1555.

6 J Hrddek in: ] Svestka/] Dvoidk/] Fiala, Obéansky zakonik, Komennté¥, Svazek VI, Zavazky z deliktii
(§ 2894-§ 2971) [Civil Code, Commentary, vol VI, Obligations from delicts (§ 2894-§ 2971)] (2021) 905.

7 F Melzer in: F Melzer/P Tégl et al, Obcansky zdkonik § 2894-3081, Velky komentaf, Sv. IX [Civil Code secs
2894-3081, Large commentary] (2018) 225.

8 J Hrddek in: ] Svestka/] Dvotak/] Fiala, Ob¢ansky zékonik, Komenntéa¥, Svazek VI, Zavazky z deliktl
(§ 2894-§ 2971) [Civil Code, Commentary, vol VI, Obligations from delicts (§ 2894-§ 2971)] (2021) 905.
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However, the issue is more complex and we may question this consecutive ap-
proach whereby the first check is conducted under the theory of protective purpose of
the norm and only if no result is achieved will the theory of adequacy apply. The reason
is that both the theory of adequacy and protective purpose of the norm are clearly not
theories of causality, but rather a real limitation of the imputability of the real cause to
a particular wrongdoer.

Academia also opts for the application of other conditions of imputability, such as
foreseeability, the basis of liability, the value of the protected interest, the extent of the
ordinary risk of life and the involvement of a third person.’

Amongst these conditions, foreseeability and its delimitation play an important
role. Since the theory of adequacy is in fact a limitation of the imputability of the cause
to a particular wrongdoer,'® the damage caused must be, according to generally ac-
cepted opinion, an adequate, foreseeable consequence of an illegal act or event, ie
whether the damage was foreseeable for any person acting with due care at the time of
the damage in the position of the wrongdoer. Thus, this theory excludes atypical damage
which may have occurred as a result of unusual circumstances and a complex series of
unforeseeable facts."" Therefore, when considering foreseeability, we investigate the
judgement of an optimal observer. What is realistically probable is foreseeable. Thus,
the goal is to assess the probability of a particular act and its extent.”

Despite these causal theories, it is nevertheless still possible to find in the case law
relatively fundamental approaches to causation from the time of Socialist law. This is
the theory of ‘artificial isolation of facts’ and the theory of ‘causal gradation’ and both in
fact apply to the limitation of natural causation. The theory of gradation examines the
extent to which the action affected the relevant consequence, ie whether it was the main
and decisive cause or a secondary or minor cause.”® The theory of artificial isolation of
facts then examines what causes may be legally relevant, but only human behaviour is
examined.'* However, unlike foreseeability, there is no doctrinal approach which would
objectively determine the relevance of individual facts which are arbitrarily applied and
considered by the court.”® Instead, the court has to decide based on its own free consid-
eration, which is then reasoned by general experience (which, by the way, usually
means the general experience of the judge).

9 L Tichy/] Hrddek, Deliktni pravo [Law of Delicts] (2016) no 247ff.

10 ] Hrddek in: ] Svestka/] Dvordk/] Fiala, Obéansky zakonik, Komenntar, Svazek VI, Zavazky z delikti
(§ 2894-§ 2971) [Civil Code, Commentary, vol VI, Obligations from delicts (§ 2894-§ 2971)] (2021) 904.

11 L Tichy/J] Hrddek, Deliktni prdvo [Law of Delicts] (2016) no 253.

12 F Melzer in: F Melzer/P Tégl et al, Obcansky zakonik § 2894-3081, Velky komentar, S. IX [Civil Code secs
2894-3081, Large commentary, vol IX] (2018) 219.

13 F Melzer in: Melzer/Tégl et al, Obcansky zékonik § 28943081, Velky komentai IX (2018) 208.

14 F Melzer in: Melzer/Tégl et al, Obcansky zakonik § 2894-3081, Velky komentaf IX (2018) 207.

15 F Melzer, Vybrané aktudlni problémy prava ndhrady Skody [Selected actual issues of delict law] in:
V Zoufaly (ed), XXVIII. Karlovarské pravnické dny 2021 [XXVIII. Carlsbad’s Legal Days 2021] (2021) 77.
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The Czech Supreme Court has not yet abandoned these theories but, on the con-
trary, combines them with the theory of adequacy (but not with the theory of the protec-
tive purpose of the norm).*® For example, in decision 25 Cdo 3949/2017, the Court states:
‘Legally relevant causes cannot be any factual causes, far from the harmful conse-
quence, but it is necessary to exclude (isolate) only those causes which the law associates
with the emergence of liability (so-called artificial isolation of facts), which are signifi-
cant for causing a consequence (so-called causal gradation) and which, according to the
usual course of business and according to general experience, usually (typically) result
in causing certain damage (so-called adequate causal connection).””

Another fundamental issue strongly inspired by past theories lies in the so-called
interruption of causation, which is still applied by case law. Czech law understands
this situation as one where the chain of causes does not establish a causal link be-
tween the wrongdoer’s actions and the damage caused when another event, indepen-
dent of the wrongdoer’s actions, occurs and is decisive for the damage. However, cau-
sation is also interrupted in cases of indirect damage, ie in a situation where the cause
of the damage is a fact that is itself a consequence for which the wrongdoer is liable
for another legal reason (eg shock damage). The problem is not the refusal of the cau-
sal nexus itself but the way the case law disregards the standard normative criteria of
imputability and how Czech law deals with the issue of indirect damage. Thus, the
court should abandon those incorrect theories and might focus rather on the theory of
adequacy.

24. Slovakia

Generally, when deciding on damages, the interest is focused on whether the precondi-
tions for liability for damage have been met, as required by private law. In examining
the assumptions of liabhility, the standards that limit liability are also taken into account.
The preconditions for liability for damage are regulated by both the Civil Code and the
Commercial Code. Unlike the Civil Code, the Commercial Code expressly distinguishes
between contractual and tort liability for damages. The Civil Code is lex generalis in rela-
tion to the Commercial Code.

One such criterion is the foreseeability of damage, as regulated in the Commercial
Code (§ 379). There is controversy in legal scholarship as to whether this provision ap-
plies only to contractual damages or also to damages in tort. The prevailing opinion is
that the foreseeability of damage is not a precondition for liability for damage, but a cri-

16 Such approach leads then to decisions which are not foreseeable, their reasoning is not objectively re-
examinable and from, a dogmatic perspective, hardly understandable.

17 There are a number of other decisions where a similar co-existence of these approaches can be found:
25 Cdo 1222/2012, 25 Cdo 3285/2015 or 28 Cdo 3471/2009.
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terion that excludes compensation for unforeseeable damage.' Such a conclusion is also
supported by legal practice.”

It is accepted that the provisions of § 379 ff of the Commercial Code are intended to
prevent unreasonable harshness, but should not ‘soften’ liability for breach of duty.® The
provision of § 379 is to be interpreted as an exception to the principle of full compensa-
tion for damage caused in a causal connection with a breach of duty.*

The Civil Code has no provisions for unforeseeable damage. Part of the legal doc-
trine accepts’ that § 379 of the Commercial Code can also be applied to a breach of con-
tract under the Civil Code, specifically in relation to a preventive duty (§ 415 CC), the con-
tributory fault of the injured party (§ 441 CC) and moderation of damages (§ 450 CC). This
conclusion can be extended to tortious liability.

The Civil Code speaks of compensation for damage (§ 420 CC), without explicitly dis-
tinguishing between ‘direct’ and ‘indirect’ damage. According to the legal doctrine ac-
cepted by practice, such a distinction is relevant when deciding on whether the damage
is to be compensated.® Apart from the cases of specifically stipulated laws (§§ 448 and
449 CC), indirect damage is not to be compensated. According to the prevailing opinion,
the reason behind this exclusion would be the lack of a causal link between the unlaw-
fulness and the occurrence of such remote damage.”

Despite the fact that the theory of conditio sine qua non has long been promoted in
practice, the concept of adequacy was known much earlier in legal theory. Slovak courts
began to report on the theory of adequate cause only in the last decade, clearly inspired
by Czech judicial practice.®

So far, an uncommon argument within Slovak legal practice is that which refers to
the protective purpose of the norm (Schutzzweck der Norm). It was first used by the Con-
stitutional Court of the Slovak Republic in its resolution of 2017. In its explanation, the
Court referred to an important judgment of the German Federal Court of 1958 as well as

1 O Oveckovd, Obchodny zakonnik — Komentdr 2. Tretie, doplnené a prepracované vydanie (2012) 314,
316.

2 Eg Judgment of the Supreme Court of the Slovak Republic of 15 February 2008, Case no 5 Cdo 46/2006,
also see Judgment of the Supreme Court of the Slovak Republic of 29 May 2008, Case no 1 Cdo V 80/2007,
Judgment of the Supreme Court of the Slovak Republic of 12 December 2007, Case no 3 Cdo 113/2007 and
Judgment of the Supreme Court of the Czech Republic of 22 October 2008, Case no 32 Cdo 1733/2008.

3 I Stenglovd/S PlivalM Tomsa, et al, Obchodni zakonik. Komentar, 13 vydéni (2010) 1043.

4 See the judgment of the Supreme Court of the Czech Republic of 30 September 2015, Case no 23 Cdo
3202/2013

5 K Csach, Predvidatelnost vzniku $kody a jej vyznam (nielen) v obchodnom prave, in: Historie obchod-
népravnich institutii. Shornik z konference. Brno, Masarykova Univerzita (2009) 125.

6 S Luby, Prevencia a zodpovednost v ob¢ianskom préve. I. diel. Bratislava: Vydavatelstvo Slovenskej
akadémie vied (1958) 281, 282. Similarly, K Elids et al, Obfansky zakonik — Velky akademicky komentar,
1. svazek (2008) 976.

7 See also the Judgment of the Regional Court Banska Bystrica of 20 October 2016, case no 43 Cdo/110/2016.
8 See Judgment of the Supreme Court of the Czech Republic of 24 March 2011, Case no 28 Cdo 3471/2009.
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a piece of legal theory.? Compared to the earlier decision of the Constitutional Court of
the Czech Republic,'® however, the Slovak court clearly omits the broader context. Legal
theory™ is also tentative in this regard, regarding this concept as a foreign legal trans-
plant without support in the text of the Slovak legal order."

On the other hand, similar results are reached by a broader, teleological interpreta-
tion (e ratione legis = interpreting the law according to its purpose) as a largely accepted
approach.” It seeks to reject an excessive formalism in the interpretation and applica-
tion of legal norms.* The teleological interpretation is intended to find the purpose and
meaning of a legal norm ... it is a ‘purposeful interpretation’... an interpretation that is
‘of the time’ in which the norm is implemented.”

The moderation of the amount of damages by the court is a long-established insti-
tute in the Slovak legal system. Moderation was already provided for by the Civil Code
no 141/1950 in § 358, while this provision was taken over by the current Civil Code of
1964 (§ 450) with some modifications. The law establishes a number of criteria for the
moderation of the level of damages;'® the law does not require that all explicitly stated
criteria be met. However, in all cases, the court is required to know, assess, state and
explain in its judgment all relevant circumstances relevant to the reduction of dam-
ages.

9 K Csach et al, Profesijna zodpovednost (2011) 107f.

10 Ruling of the Constitutional Court of the Czech Republic, Case no 1.US 312/05 of 1.11.2007.

11 PJ Pipkovd, Ochranny tucel normy a jeho vyznam pro vymezenirozsah odpovédnosti za $kodu. Pravnik
(2013) no 9; P Bezouska, Pfi¢inna souvislost jako nechténé dité normativnosti textu? in: M Dolob4¢/L. Gre-
gova Siricova (eds), Rezistencia vnutro$tatneho préva a préavne transplanty (2011) 85-93; A Dulak, Tedria
ochranného ucelu ako spdsob urcenia pri¢innej suvislosti. Sikromné préavo (2017) no 4, 150-153.

12 The current situation in the Czech Republic is different. By adopting the Civil Code of 2012, several Ger-
man concepts of delictual liability were adopted, including the clause on the protective purpose of the
norm (§ 2910 second sentence of Act no 89/2012 Cdo).

13 Web database of judicial rulings §udikaty.info’ of 18 August 2021 introduces 46 documents of the Con-
stitutional Court of the Slovak Republic and 350 judgments of Regional Courts of the Slovak Republic. See
<https://www.judikaty.info/najvyssi-sud-sr-jaspi/teleologicky-vyklad/>.

14 Resolution of the Constitutional Court of the Slovak Republic, file no IV oS 110/09 of 2 April 2009.

15 According to a Resolution of the Constitutional Court of the Slovak Republic of 9 January 2019, file no I
CC 2/2019.

16 § 450: For reasons worthy of special consideration, the court shall reduce the compensation accord-
ingly. In so doing, it shall take into account, in particular, how the damage occurred as well as the perso-
nal and financial circumstances of the natural person who caused it; it shall also take into account the cir-
cumstances of the natural person who has been injured. The reduction cannot be made if the damage is
caused intentionally.
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25. Croatia

The Croatian general tort liability system, contained in the Civil Obligations Act (in Croa-
tian: Zakon o obveznim odnosima, hereinafter: the COA),! represents a rather liberal,
open-ended and generally victim-oriented liability system.? This system does not recog-
nise a priori legally protected interests, so that any pecuniary or non-pecuniary loss is
considered as damage and is, in principle, compensable, regardless of the nature of the
right or interest infringed by the tortfeasor’s wrongful act, which enables, in principle,
even a pure economic loss to be compensated.

The victim-oriented character of the COA’s tort law regime is further reflected in the
full compensation principle, according to which, a victim must be restored to the situa-
tion in which they would have found themselves had the wrongful act or omission not
taken place.® The full compensation principle is further elaborated in art 1046 of the
COA, which provides for the definition of damage, according to which, damage is a de-
crease in a person’s patrimony (regular damage), prevention of its increase (loss of prof-
it) and violation of personality rights (non-material damage).* Hence, all these heads of
damage are in principle recoverable.

Furthermore, unlike some national legal systems, Croatian tort law does not adhere
to the ‘graded concept of liability’, which means that in Croatian law, the scope of com-
pensation, in principle, does not depend on the level of the tortfeasor’s fault. Therefore,
even if the damage is caused by simple negligence, the tortfeasor shall be obligated to
compensate the damage in full.

Finally, it is worth mentioning that Croatian tort law generally does not provide for
any liability caps, except for some specific cases where such caps are provided for by the
international treaties to which the Republic of Croatia or the European Union are
bound, especially in the transportation sector.” Hence, regardless of the scope and the

1 The Civil Obligations Act, National Gazette of the Republic of Croatia Nos 35/2005, 41/2008, 125/2011, 78/
2015, 29/2018, 126/2021.

2 See in more detail about the Croatian general tort law regime in M Baretic, Tort Law, in: T Josipovi¢
(ed), Introduction to the Law of Croatia (2014) 161ff.

3 Art 1090 of the COA. Full text in English, see in M Bareti¢, Croatia, in: E Karner/K Oliphant/BC Steininger
(eds), European Tort Law — Basic Texts (2nd edn 2018) 54.

4 Full text of art 1045 of the COA in English, see in M Baretic, Croatia, in: E Karner/K Oliphant/BC Steinin-
ger (eds), European Tort Law — Basic Texts (2nd edn 2018) 43.

5 See, eg, the Convention for the Unification of Certain Rules for International Carriage by Air (the Mon-
treal Convention) and the Council Decision 2001/539/EEC on the conclusion by the European Community
of the Convention for the Unification of Certain Rules for International Carriage by Air (the Montreal Con-
vention), O] L 194, 18.7.2001; the Athens Convention relating to the Carriage of Passengers and their Lug-
gage by Sea, 1974, as amended by the Protocol of 2002 and Regulation (EC) 392/2009 of the European Par-
liament and the Council of 23 April 2009 on the liability of carriers by sea in the event of accidents,
0] L 131, 28.5.2009.
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extent (amount) of damage, the tortfeasor should, in principle, compensate the damage
in full.

The above described liberal, victim-oriented tort law system does not, however, im-
ply that in Croatian tort law ‘anything goes’. Croatian tort law provides for a number of
tools, which noticeably restrict liability, thus preventing the tort law system from collap-
sing under the burden of an unmanageable influx of cases.

Some of these limitations can be found among general conditions of liability, and
especially causality. Croatian courts frequently use the concept of causality to limit the
tortfeasor’s liability to only that damage which is considered sufficiently closely con-
nected to the wrongful act.® Since Croatian doctrine and courts strictly adhere to the
so-called adequacy theory of causation,” Croatian courts will generally dismiss requests
for compensation which relate to damage not considered a typical consequence of a par-
ticular harmful event. In doing so, the courts will sometimes draw a very clear distinc-
tion between natural and legal causation, attaching liability only to those situations in
which ‘legally relevant’ causation can be established, ie when satisfied that particular
damage is a typical consequence of a certain harmful event, disregarding in this way all
those events and actions which more or less incidentally contributed to the occurrence
of the damage in a given case, but do not typically result in such damage.®

In the course of limiting liabhility, courts in Croatia tend to use the concept of causal-
ity in two directions; first, to limit liability with respect to particular types of damage;
and second, to limit liability with respect to particular classes of victims. In this way,
causation is used to impose substantive and personal limitations to liability, so that the
lack of causation is sometimes invoked by courts in order to dismiss compensation re-
quests concerning unforeseeable damage,” and sometimes in order to dismiss compen-
sation claims from indirect victims. When resorting to the concept of foreseeability,
Croatian courts frequently invoke the foreseeability test in two different situations; in
the context of the occurrence of a damage-inflicting act (ie a wrongful act), in which case
they will dismiss the compensation request if convinced that the occurrence of a harm-
ful event was unforeseeable,'’ and in the context of the occurrence of a particular (type
of) damage, in which case they will dismiss the compensation request if convinced that
the occurrence of a particular type of damage could not have been foreseen as a result
of a particular harmful act.

Another approach quite frequently employed by Croatian courts in limiting liability
is the invocation of the concept of the protective purpose of the norm. In a number of
cases, the courts will invoke this concept either to limit a tortfeasor’s liability, or a vic-

6 See the Supreme Court’s Judgment No Rev 813/1994-2 of 6 June 1995, and the Split County Court’s judg-
ment No GZx-99/12 of 4 October 2012, below under 2/25 nos 1-6.

7 See P Klari¢/M Vedris, Gradansko pravo (14th edn 2014) 594ff.

8 See the Supreme Court’s No Rev 813/1994-2 of 6 June 1995, below under 2/25 nos 1-3.

9 See the Supreme Court’s Judgment No Rev 813/1994-2 of 6 June 1995, below under 2/25 nos 1-3.

10 See the Supreme Court’s Judgment No Rev 813/1994-2 of 6 June 1995, below under 2/25 nos 1-3.
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tim’s exposure to contributory negligence, or even to limit the application of some statu-
tory defences available to a tortfeasor.”

Notwithstanding its generally open-ended, victim-oriented character, in some in-
stances the COA does provide for certain explicit or at least implicit limitations to lia-
bility.

First and foremost, in some instances, the COA specifically enumerates heads of
damage which victims are entitled to, such as, for example, in the case of damage caused
by death or bodily injury of a direct victim, thus excluding liability with respect to all
those heads of damage not specifically mentioned in the black-letter rule.”* On other oc-
casions, the COA excludes, either explicitly or implicitly, a possibility of awarding com-
pensation to a particular class of victims, eg indirect victims."

Another tool used by the lawmaker in limiting liability are statutory exoneration
clauses, providing for exclusion or limitation of liability with respect to damage caused
or contributed to by the victims themselves (art 1092 of the COA),'* *® the third party,'®
force majeure (art 1067 of the COA)Y or even a natural event which does not amount to
force majeure.'®

Finally, even when all statutorily provided conditions for liability are met, liability
may be limited or even excluded by virtue of specific statutory norms, for social reasons
or for reasons of general fairness. Thus, for example, the COA recognises two instances
in which the courts are empowered to reduce the amount of compensation for social
reasons or for reasons of general fairness; the first concerns situations in which a tort-
feasor who did not act intentionally or with gross negligence is indigent and a full pay-
ment of the compensation would greatly impoverish him, and the second concerns sit-
uations in which the tortfeasor caused damage whilst rendering a performance of
benefit to the victim, taking into account due care demonstrated by the tortfeasor in his

11 See the Supreme Court’s judgments No II Rev-73/1998-2 of 6 June 2000, and No Rev-2474/2015-3 of 4 May
2021, and the Varazdin County Court’s judgment No GZ R-10/16-2 of 13 June 2016, below under 3/25 nos 1-
13.

12 See the Supreme Court’s judgment No Rev 869/08-3 of 30 September 2009, below under 4/25 nos 1-4.
13 See the Supreme Court’s judgment No Rev-x 224/08-2 of 13 May 2009, below under 4/25 nos 6-15.

14 Art 1092 of the COA reads as follows:

(1) A victim who has contributed to the occurrence of damage or to an increase in the damage shall only
be entitled to proportionally reduced compensation.

(2) Where it is not possible to determine which portion of damage can be accounted for by the victim’s ac-
tion or failure to act, the court shall decide on the compensation taking into account the circumstances of
the case.

15 See the Supreme Court’s judgments No Rev 2890/15-2 of 28 June 2017, No Rev-x 568/11-2 of 15 January
2013, below under 8/25 nos 6-16.

16 See the Supreme Court’s judgments No Rev 1144/09-2 of 24 January 2021, No Rev 2955/1998-2 of 6 June
2002, No Rev 342/05-2 of 6 July 2005, below under 7/25 nos 1-18.

17 Full text in English, see in M Baretic, Croatia, in: E Karner/K Oliphant/BC Steininger (eds), European
Tort Law — Basic Texts (2nd edn 2018) 49.

18 See the Supreme Court’s judgment No Rev 137/09-2 of 11 May 2011, below under 9/25 nos 1-6.
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own dealings (art 1091 of the COA)."® Whereas the former exception is quite often in-
voked by the parties,?® the latter is hardly ever invoked.

26. Slovenia

Tortious liability is the duty of the causer of damage to compensate an injured party for
damage for which the causer is responsible.! A precondition for tortious liability to arise
is the occurrence of damage, but a party is only liable to compensate the damage if other
general preconditions of tortious liability are also fulfilled: a causal link between the be-
haviour of the causer of the damage and the damage, unlawfulness, and fault.” The obli-
gation to pay damages can therefore cover only such damage as is causally related to the
harmful fact.

The legislation does not specify the criteria according to which a causal link should
be established between the harmful act and the damage and, consequently, does not spe-
cify the criteria for limiting the indemnity obligation on the basis of causality. According
to the literature, court practice should therefore seek answers to this question over and
over again® by testing different theories and by applying the logic of common sense.*
The common denominator of these aids to finding reasonable limits on liabhility is, as the
theory points out, the objective attributability of the damage to the risk of another.’

19 Art 1091 of the COA reads as follows:

(1) The court may decide, taking into account the financial position of the victim, to require of a responsi-
ble person compensation lower than the amount of damage if the damage was not caused intentionally or
by gross negligence, and if the responsible person is indigent and a full payment of the compensation
would greatly impoverish him.

(2) If the tortfeasor caused damage whilst rendering a performance of interest to the victim, the court
may reduce the compensation, taking into account due care demonstrated by the tortfeasor in his own
dealings.

20 See the Sisak County Court’s judgment No 13 GZ 1225/2014-4 of 5 October 2017, and the Varazdin County
Court’s judgment No GZ R-10/16-2 of 13 June 2016, below under 10/25 nos 1-9.

1 S Cigoj, Teorija obligacij, Splo3ni del obligacijskega prava [Theory of obligations, General part of tort
law] (1989) 165.

2 B Novak, Pravni subjekti, Fizi¢na oseba in njene sposobnosti [Legal subjects, natural persons and their
capacities], in: M Juhart/D MoZina/B Novak/A Polajnar-Pavénik/V Znidarsi¢ Skubic, Uvod v civilno pravo
[Introduction to civil law] (2011) 271ff; B Novak, Vzrotna zveza, protipravnost in krivda pri odSkodninski
odgovornosti [Causal link, unlawfulness and fault in tortious liability], Zbornik znanstvenih razprav
Pravne fakultete v Ljubljani 1997, 271, 272ff.

3 B Strohsack, OdSkodninsko pravo in druge neposlovne obveznosti — Obligacijska razmerja III [Tort law
and other non-commercial obligations — Obligational relations] (1996) 36.

4 D Jadek Pensa in: M Juhart/N Plavsak (eds), Obligacijski zakonik s komentarjem, splosni del, 1. knjiga
[Code of Obligations with commentary, General part I] (2003) 672.

5 A Polajnar Pavénik, Vzrocnost kot pravnovrednostni pojem [Causality as a legally valuable concept],
Zbornik znanstvenih razprav 1993, 179, 199.
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The theory of natural causation (conditio sine qua non) is generally not applicable in 3
the process of finding a legally decisive cause,® since, according to this theory, any cause
without which the consequence would not have arisen is already an independent cause
for which the party is responsible. Because this theory does not distinguish between less
and more important causes, it repeatedly fails, since it does not lead to a correct, ‘rea-
sonable’ and ‘fair’ solution to a dispute.” According to the theory of ratio legis causality
(a protective purpose of the rule), only those causes are relevant that the legal norm con-
siders to be causes according to the protective purpose of the legal norm.?

Other circumstances which, together with the direct cause ‘in the ordinary course of 4
things’, ‘usually’, ‘as a rule’, lead to damage, are also legally important for deciding on
the existence of an obligation to compensate the damage. These terms define adequate
causality.’ According to the theory of adequate causality, the relevant causes for the oc-
currence of damage or consequences are those circumstances that, in the regular course
of events, lead to such a consequence. It is important to look for the cause of the result-
ing consequence in the conduct of the person causing the damage. Based on an assess-
ment of the conduct of the person causing the damage, the court makes a decision as to
whether this conduct is sufficient to cause a certain consequence, and the consequence
is therefore normal and likely to occur in the regular course of events.'’ According to
court practice, it must be normal consequences and not those that in any way could be
considered very unusual, extraordinary or not expected by anyone.” The predictability
(adequacy) of the consequences of the act is taken into account only in relation to the
damage event when determining the causal link. The fact that the extent of the damage
is greater due to the personal condition of the injured party does not break the causal
link between the conduct and the damage event. With the correct application of the the-
ory of adequate causation, the court must, therefore, assess compensation in view of all
the physical limitations arising from the injury and due to which the injured party suf-
fers mentally.™*

6 Judgment of the Supreme Court II Ips 101/2007, 23 December 2010, <https://www.sodnapraksa.si/>
(27 November 2021).

7 Decision of the Supreme Court II Ips 588/99, 31 May 2000, < https://www.sodnapraksa.si/> (27 November
2021); Judgment of the Supreme Court II Ips 730/2005, 15 November 2007; Judgment and decision of the Su-
preme Court II Ips 269/2008, 15 May 2008 < https://www.sodnapraksa.si/> (27 November 2021).

8 Judgment of the Supreme Court II Ips 572/2002, 30 October 2003, < https://www.sodnapraksa.si/> (27 No-
vember 2021).

9 Decision of the Supreme Court II Ips 588/99, 31 May 2000, <https://www.sodnapraksa.si/> (27 November
2021).

10 Judgment of the Supreme Court II Ips 33572/2012, 17 May 2018, <https://www.sodnapraksa.si/> (27 No-
vember 2021).

11 Judgment of the Supreme Court II Ips 1003/2007, 17 January 2007, <https://www.sodnapraksa.si/>
(27 November 2021).

12 Judgment of the Supreme Court II Ips 1094/2008, 17 April 2009, <https://www.sodnapraksa.si/> (27 No-
vember 2021).
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Similar grounds for relieving liability for damages as in the case of culpable liability
are also prescribed for strict liability, whereby the law presupposes that any damage
caused in connection with a dangerous thing (or dangerous activity) also originates
from it (para 2 of art 131 of the Code of Obligations). The holder of a dangerous thing
can be relieved of the liability imposed by law only in exceptional cases if he or she suc-
ceeds in proving one of the following reasons: (1) that the damage was caused by some
external cause that could not be expected, avoided or responded to (force majeure:
para 1 of art 153 of the Code of Obligations); (2) that the damage was caused exclusively
by the act of the injured party or a third party, which the holder of the dangerous thing
could not have expected and its consequences could not be avoided or remedied (third
party: para 2 of art 153 of the Code of Obligations); (3) that the person who suffered the
damage (in part) contributed to the occurrence of the damage (act of the victim: para 3
of art 153 of the Code of Obligations). Referring to reasons other than those described
does not relieve the holder of the dangerous thing of strict liability.

The basic premise of the Code of Obligations as regards reparation is the rule of full
compensation. The court awards the injured party damages in the amount necessary to
make his or her financial situation what it would have been in the absence of the harm-
ful act or omission (art 169 of the Code of Obligations). There are two exceptions to this
rule: (1) the court may, taking into account the injured party’s financial situation, order
the responsible person to pay less compensation than the damage if the damage was not
intentional or negligent and the responsible person is in a precarious financial situation
and the payment of full compensation would put her or him in need; (2) the court may
award lower damages if the perpetrator caused the damage while acting for the benefit
of the injured party (see 10/26 below).

27. Hungary

The Hungarian Civil Code contains several provisions limiting or excluding tort liability
and the case law also adapts the general regime on tort liability in situations justifying a
limitation of liability.

Above all, art 6:520 of the Civil Code on unlawfulness excludes liability in the follow-
ing cases: a) the damage was caused in agreement with the victim; b) the aggressor suf-
fered damage or damage was caused to prevent an imminent illegal aggression, subject
to the victim not exceeding what was necessary to prevent such damage; c) a state of ne-
cessity existed, subject to proportionality; d) the damage was caused by an act permitted
by law when the act does not offend the values of other persons protected by law or the
law obliges the tortfeasor to pay compensation.

13 Uradni list RS (Official Journal) Nos 97/2007, 64/2016, 20/2018.
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The provisions of art 6:522 of the Civil Code on the tortfeasor’s obligation to compen- 3
sate provide two further limits to liability. First, art 6:522 (3) states that the court must
reduce the damages in relation to the material advantages gained by the person who
suffered the damage, except when this is not justified considering the circumstances of
the case. Second, art 6:522 (4) stipulates that, in specific circumstances, the court may
award lower damages in relation to the damage actually caused by the tortfeasor.

Foreseeability was admitted by the Kiiria (the Hungarian Supreme Court) in 2008" 4
in tort law. This judicial rule was confirmed by art 6:521 of the New Hungarian Civil Code
(that entered into force on 15 March 2014), which states that causation may not be estab-
lished for damage which was not foreseen and could not be foreseen by the tortfeasor
when committing the tort. Article 6:519 does not define the concept of foreseeability. For
its interpretation, art 1:4 (1) of the Civil Code should be considered.

Foreseeability is especially relevant in tort cases concerning the loss of a chance, 5
this being not explicitly recognised by the Civil Code as a type of damage and, thus, it is
discussed by the courts as an element in the question of causation. Previously, the courts
did not admit such claims, particularly in cases concerning medical malpractice due to
the fact that it is difficult to prove the healing or the life chances of a patient in cases of
an erroneous diagnosis, when the medical intervention took place too late.? However,
more recently, in such cases, the courts® have established the liahility of the doctor or of
the hospital by presuming a causal link between the tortious act and the damage.*

The condition of foreseeability breaks the causallink and serves as a tool for the court 6
in the process of clarifying the causallink in order to determine which damage was caused
by the tortfeasor.” Thus the condition of foreseeability is, from the point of view of sub-
stantive law, a filter within the causality assessment, a factual element that must be
proved by the victim.® It is not a question that should be invoked ex officio by the court, be-
cause it is not referred to as such in either art 6:88 (1) or art 6:121(2) of the Civil Code.

The tortfeasor is not expected to foresee the entire causal chain; it is enough if he/ 7
she acknowledges the type and extent of damage that his/her act or omission may
cause.” The test is an average person acting with sufficient diligence. It is argued in the
literature that the requirement of foreseeability in the New Civil Code may result in a
lack of consideration of the special qualities (health or psychical condition) of the person
suffering the damage in tort cases.®

1 Legf Bir Pfv V 20.152/2008, BH2008.299.

2 E Jojjdrt, Az esély elvesztése, mint kdr, Jogtudomanyi Koz16ny 2009/12, 518-533.

3 Szegedi ftéltabla, Pf IT 20.375/2015, BDT2016.3577.

4 Gy Wellmann (ed), Polgari Jog. Kotelmi Jog. A Ptk. magyardzata (2021) 2476.

5 Szegedi ItélGtabla, Pf120.018/2018/4.

6 A Fugklinsky, Kartértési Jog, HVG-Orac (2015) 274f; Gy Wellmann, Polgéri Jog. Kotelmi Jog. A Ptk. ma-
gyardazata (2021) 2478.

7 Ibid, 2477.

8 M Boronkay, A deliktudlis felel6sség hatérai, lustum Aeguum Salutare 2007/4, 198.
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The establishment of causation would normally consist of three stages, including
the identification of all causes, the selection of those causes which are relevant for the
establishment of liability and finally the court should analyse the relationship among
the relevant causes. However, in practice, it cannot be clearly identified what criteria
are used by the courts when establishing or denying causation.’

Nevertheless, there is consent on the issue that a distinction should be made be-
tween factual and legal causation.'® The relationship between the behaviour of the tort-
feasor and the damage is a necessary but not sufficient condition for establishing liabili-
ty." This type of causation is defined by doctrine as the conditio sine qua non theory or
natural causation. It is based on a selection among the causes for establishing which are
the relevant and non-relevant causes, a process called legal causation, this being a ques-
tion of law. In practice, the two are not always clearly identifiable in courts’ reasoning,
especially when the judge decides to involve experts in this process.

The leading causation theory in the Hungarian doctrine is that of adequate causa-
tion."> However, the courts also apply other additional criteria when establishing causa-
tion, such as general life experience, statistical probability, the relationship between the
antecedents and consequences.” The doctrine recommends the following criteria for es-
tablishing causation: the effect test (whether the precedents had sufficient effect on the
consequence), probability, objective foreseeability (the exclusion of unusual results
from the perspective of a reasonable, careful typical person), increase of the risk
(whether the antecedent increases the negative effect), the sphere of protection of the
infringed legal provisions (whether the damage caused belongs to the scope of the legal
norm infringed by the tortfeasor).*

Most court decisions consider causation as a question of fact applying the conditio
sine qua non test, but there are also cases when it is not so obvious whether the court
treated causation as a question of fact.”®

The legal doctrine discusses the question of whether events aggravating the conse-
quences of a tort, such as medical malpractice following a road accident, may constitute
an interruption of the initial chain of causation. The question is whether the author of
the initial tort may also be held liable for the consequential damage. For such situations,

9 L Blutmann, Okozatossag, oksagi mércék és a magyar bir6i gyakorlat, Jogtudomanyi Koézlény 2011/6,
314, 320, cited by A Fuglinszky in: A Osztovists (ed), A Polgéri Térvénykényvrél sz6lé 2013. évi torvény és
a kapcsol6dd szabalyok nagykommentarja, IV. kotet (2014) 27.

10 A Fuglinszky in: A Osztovists (ed), A Polgari Térvénykonyvrél szo16 2013. évi térvény és a kapcsolodo
szabdlyok nagykommentarja, IV. kotet (2014) 27.

11 Ihid.

12 Gy Eorsi, Ajogi felelésség alap problémai, a polgari jogi feleldsség (1961); Gy Edrsi, A polgarijogi felelds-
ség kézikonyve (1966) 129.

13 A Fuglinszky in: A Osztovists (ed), A Polgéri Torvénykényvrél szl 2013. évi térvény és a kapcsolodo
szabalyok nagykommentarja, IV. kotet (2014) 29£.

14 L Blutmann, Jogtudomanyi Kozlony 2011/6, 311-313.

15 M Boronkay, Iustum Aeguum Salutare 2007/4, 185.

M J6zon 1/27



27.Hungary =— 77

general conclusions cannot be drawn from the case law.'® The leading opinion in doc-
trine considers that the author of the initial tort should be accountable for the conse-
quences.'” In case law, we find judgments in which the liability was shared between the
author of the initial tort and the author of the consequential tort, in proportion to their
respective contribution, whereas in other cases which circumstances were relevant for
the occurrence of the harmful result were decisive and there are also some cases when
the court established joint liability in such situations.’®

Hungarian tort law is based on a general obligation not to cause damage to others,
and, from this, it has been concluded that it would be difficult to accept limitations of lia-
bility."

The New Civil Code, similar to the Old Civil Code, does not contain specific provi-
sions on liability for damage caused to indirect victims or on the entitlement of third
persons not in a legal relationship with the tortfeasor to compensation of damage
caused to the victim of the tort. Nevertheless, there are numerous cases in practice and
court rulings on damages being awarded to indirect victims for the loss suffered due to
the damage caused to the primary victims, especially for medical injuries when the di-
rect victim passed away, or to those nursing a victim who suffered severe injuries.

It has been argued in the doctrine that since Hungarian tort law is based on the
principle of full reparation, no special provisions are necessary for such cases to limit the
right of relatives of primary victims to damages.”® Although the case law considers the
right of relatives of primary victims to damages as their sui generis own rights and not
as an accessory right of that of the direct victim, there are no special legal provisions in
Hungarian tort law stating this. Therefore the general rules on tort liability apply in
such cases.

The New Civil Code provides for the possibility of indirect victims (relatives of vic-
tims) to receive compensation under the heading of compensation for infringement of
personality rights, namely the infringement of the right to live in a complete family. In
such cases, the court will assess the impact of the tort committed against the primary
victim on the life of the family members, based on the actual relationship between the
direct victim and the indirect victim. There is rich case law on compensation of indirect
victims of torts, such as parents, children, spouses, sisters and brothers, without any spe-
cific evidence of the actual relationship between the direct victim and such relatives in
cases of medical malpractice being necessary. One can detect in case law an enlarge-

16 A Fuglinszky in: A Osztovists (ed), A Polgari Torvénykonyvrél sz616 2013. évi térvény és a kapcsol6ds
szabalyok nagykommentarja, IV. kotet (2014) 34.

17 Gy Eorsi, A jogi felel6sség alap problémadi, a polgdri jogi felel6sség (1961) 457, 469.

18 A Désa, A gyogyulasi esély csokkentésének értékelése a kartéritési joghan, in: Nétari Taméas, Unnepi
Tanulmanyok Sarkozy tamas 70. sziiletésnapjara (2010) 118f.

19 M Boronkay Iustum Aeguum Salutare 2007/4, 180 referring to Gy Eorsi, A jogi feleldsség alapproblé-
mai, a polgdri jogi felel6sség (1961) 470.

20 G Marton, A polgéri jogi feleldsség (1993) 182.
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ment of the sphere of indirect victims entitled to damages; for example damages were
also granted to the daughter-in-law of a direct victim.” In a tort liability suit against a
home for elderly people, the Kiiria® established that the right to live in a complete fa-
mily was infringed and thus the children were also entitled to compensation when their
parent was placed in a home for elderly people, ie they were no longer living in the same
home, but the children and the parent maintained their parent-child relationship.

28. Romania

The tort law reform, introduced by the New Romanian Civil Code of 2011, also impacted
the limits of liability. In practice, one can detect an unprecedented increase in the types
of harms for which the victims of torts may seek compensation, due to the increase of
the number of new subjective rights under the New Civil Code (C civ).! However, the doc-
trine and case law react differently to such developments. The doctrine is more ad-
vanced in its search for new solutions based on the provisions of the New Civil Code,
looking for foreign best practices, especially to French doctrine and case law, while the
courts encounter difficulties in working with the new rules based on the new approach
and sometimes prefer to operate with the former legal categories and principles.

The New Civil Code contains several provisions on exclusions or limitations of tort
liahility. Article 1.351 C civ provides that force majeure (fortd majora) and unforeseeable
events (caz fortuit) may exclude liability under certain conditions. According to art 1.351
(2), force majeure is an external, objective, absolutely invincible and inevitable event. In
the case of damage caused by things, it has been established by case law that the exter-
nal circumstance, in order to qualify as force majeure, must be external to the good and
to its characteristics.”

Article 1350 (3) C civ defines the unforeseeable event (caz fortuit) as an event which
cannot be foreseen or avoided by the person held liable. In this case, unforeseeability,
unavoidability and invincibility are assessed against an average, prudent and diligent
person, with an average professional background. The event must not be external to the
tortfeasor — it suffices if it is external to the field of activity of the tortfeasor.® The effect
of an unforeseen event will be the exclusion of liability unless laws do not provide other-
wise. The New Civil Code lists situations where the consequence of an unforeseen event

21 Févérosi ftélétabla 7.Pf.20.337/2017/10.
22 Kuria Pfv III 20.932/2012/3.

1 II Neamt, Actiunea colectivd ca mijloc de reparare a prejudiciilor in masa. O analiza din perspectiva
dreptului comparat (2017) 33f.

2 Trib Sup Sec civ Decision no 1926/89, Dreptul no 8/1990, 83; C Ap Bucuresti, Sec Civ nr IV, decizia
nr 1096/2002, Culegere de decizii 2000-2002, 282.

3 L Pop,Tratat de Drept Civil. Obligatiile, Vol III, Raporturile Obligationale Contractuale (2022) 284.
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will not be the exclusion of liability, such as in the case of product liability, liability for
ecological damage, or liability for aeronautic damage. Articles 1.375-1.380 C civ on liabi-
lity for damage caused by things and animals provide that only force majeure will exon-
erate a party from liability.

The condition of unforeseeability of the external event concerns both the occur-
rence of the event and its consequences. For example, average floods in areas along riv-
ers at the end of autumn or early spring will not qualify as force majeure, because these
could normally be foreseen.* However, absolute unforeseeability is not required. This
will be established by reference to an average diligent person, according to the standard
of the bonus pater familias.” However, when it comes to the question of invincibility and
unavoidability of the event, the criteria of a super pater familias applies, meaning that
the event or act must be absolutely invincible and unavoidable for any other persons re-
gardless of their capabilities. Thus, if the event could have been avoided while acting
with maximum diligence or precaution considering the actual state of science and re-
search, the tortfeasor will be held liable. The effect of force majeure is exclusion of liabi-
lity. Courts restrictively interpret force majeure as a cause excluding tort liability.

Article 1.352 C civ provides that the acts of third person or acts of the victim may ex-
clude the liability of the tortfeasor even if it is not a case of force majeure, but only an
unforeseen event. In addition, art 1.371 C civ states that in the case of a victim who con-
tributed, by fault or by negligence, to the occurrence or escalation of the damage, or did
not avoid the damage totally or partially although they could have done so, the tortfea-
sor will be held liable only for the damage which was caused by him or her. Last but not
least, art 1.380 C civ on liability for damage caused by animals, things and the ruin of
constructions provides that the damage will be not repaired by the owner or the person
having them in their custody when the damage was caused by the act of the victim, the
act of a third person or is the result of force majeure.

Tort law judgments are rather facts-based and less framed by the actual legal doc-
trinal debates concerning the legal questions raised by the case. In practice, the ques-
tions of fact are decisive for the outcome of a case; causation operates as a limit to liabi-
lity.

It is a well established principle in Romanian case law that compensation may be
granted only for direct harm.® However, as has been clarified by the legal doctrine, di-
rect harm does not equal harm caused directly by the tortious act — the concept is wider,
including both harm which is the result of direct causation and that which is indirectly
caused.” As a consequence, causation is missing when the harm is the result of force ma-

4 M Eliescu, Tratat de Drept Civil. Obligatii (1970) 209; L Pop, Tratat de drept civil. Obligatiile. Vol.III. Ra-
porturile obligationale extracontractuale (2020) 441.

5 L Pop, Tratat de Drept Civil. Obligatiile, Vol III, Raporturile Obligationale Contractuale (2022) 282.

6 Trib Sup Sec Civ, decision no 1734/1984, RRD no 8/1985, 68f.

7 L Pop, Tratat de drept civil. Obligatiile. vol III. Raporturile obligationale extracontractuale (2020).
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jeure, unforeseen human obstacles like a strike, the acts of a third person or the act of
the victim.®

The Romanian tort law doctrine and the case law agree in applying the theory of
unity of causes and conditions when establishing the causal relationship. The theory ela-
borated by the distinguished law professor Eliescu is built on the premise that usually
the harmful consequence of a tort is the result of multiple acts, events and conditions,
‘which, without producing the harm have indeed favoured, facilitated or aggravated the
harm, making it concrete and actual, thus building an indivisible unity with the cause,
these being of a causal nature in interaction with the cause’.’

This theory explains why, in practice, the courts consider both direct and indirect
causation, while compensation cannot be awarded in cases of indirect damage. The
burden of proof of causation lies on the victim, except in those cases when causation is
presumed. Court decisions rarely develop the causation test: judges simply establish
whether or not the plaintiff could prove the causal link.

Indirect victims are compensated only in the case of personal injuries, so-called vic-
tims by ricochet. The Civil Code does not establish up to which degree of kinship dam-
ages may be claimed; the preconditions of compensation are the affectionate relation-
ship and the suffering.

Liability caps are present in Romanian law only in the case of special liability forms
regulated outside the Civil Code, by the implementing rules of EU private law, such as
product liability.

Other limitation cases widely known in foreign jurisdictions, such as the sufficient
connection to the target risk or alternative lawful conduct, are unknown in Romanian
tort law.

29. European Union

As already mentioned in previous volumes in this series, there are at least five different

varieties of liabilities in EU law, distinguished not just by their bases, but also by their

origins:*

(1) Non-contractual liability of the European Union itself for harm caused by its institu-
tions or servants: This is based on what is now art 340 para 2 TFEU and what was

8 Ihid.
9 M Eliescu, Tratat de Drept Civil. Obligatii (1970) 97.

1 B Winiger/H Koziol/BA Koch/R Zimmermann (eds), Digest of European Tort Law, vol 2: Essential Cases
on Damage (2011) 1/28 no 3; B Winiger/E Karner/K Oliphant (eds), Digest of European Tort Law, vol 3: Es-
sential Cases on Misconduct (2018) 1/29 no 1. Cf U Magnus/W Wurmnest, Casebook Europaisches Haftungs-
und Schadensrecht (2002) 23.
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previously art 288 para 2 TEC (and art 215 para 2 TEC even before that).” This provi-
sion foresees an autonomous standard of liability that is ‘in accordance with the
general provisions common to the laws of the Member States’, without specifying
what such alleged common grounds should be.

(2) Liability of the EU as the employer of its staff (art 270 TFEU, previously art 236 ex 179
TEC).

(3) Liability of the Member States under the Francovich doctrine®.

(4) Liability based on deficiencies in the implementation of EU law via direct claims for
compensation raised by citizens allegedly thereby harmed.

(5) Case law on the interpretation of EU tort law rules by the CJEU, which is charged
with requests for preliminary rulings by the Member States’ courts, eg on the prop-
er implementation of the Product Liability Directive (PLD)’ or on the interplay be-
tween domestic tort law and the regime established by the Motor Insurance Direc-
tive (MID).®

The first two varieties have generated case law dealing with an autonomous approach to

tort law, whereas the peculiarities of State liability (option 3) and the predominantly do-

mestic aspects of national tort law in the fourth and fifth group are perhaps less apt to
serve as a basis for identifying a general (‘European’) understanding of tort law in gen-
eral and of the limits of such liabilities in particular. Nevertheless, also in the latter cate-
gories, the courts (should) proceed from an autonomous ‘European’ notion of the techni-
cal terms used in order to assess the compatibility of solutions found on the Member
States’ level. Furthermore, the CJEU at least claims to apply the same standards of liahi-

2 This corresponds to art 188 para 2 EAEC. Cf art 41 para 3 CFREU and art 34 TECSC. See also P Machni-
kowski, The Liability of Public Authorities in the European Union, in: K Oliphant (ed), The Liability of Pub-
lic Authorities in Comparative Perspective (2016) 559 (no 14), on the historic differentiation between ad-
ministrative and legislative acts; cf, eg, CFI 15.4.1997, T-390/94, Schrdder et al v Commission [1997] ECR II-
501.

3 Art 340 para 2 reads: ‘In the case of non-contractual liability, the Union shall, in accordance with the
general principles common to the laws of the Member States, make good any damage caused by its insti-
tutions or by its servants in the performance of their duties.’

4 ECJ19.11.1991, joined cases C-6/90 and C-9/90, Andrea Francovich et al v Italy [1991] ECR I-5357; see R Reb-
hahn, Non-Contractual Liability in Damages of Member States for Breach of Community Law, in: H Koziol/
R Schulze (eds), Tort Law of the European Community (2008) 179 (no 9/16 ff), on the evolution of this doc-
trine.

5 Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and adminis-
trative provisions of the Member States concerning liability for defective products [1985] O] L 210/29, as
amended by Directive 1999/34/EC of the European Parliament and of the Council of 10 May 1999 [1999] O]
L 141/20.

6 Directive 2009/103/EC of the European Parliament and the Council of 16 September 2009 relating to in-
surance against civil liability in respect of the use of motor vehicles, and the enforcement of the obliga-
tion to ensure against such liability [2009] O] L 263/11.
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lity when EU law is breached, irrespective of whether committed by an EU institution or
by a Member State body.”

Identifying the afore-mentioned ‘European’ understanding of terminology and con-
cepts is tricky, however, if only because of linguistic diversity: notions such as ‘ade-
quacy’ or ‘remoteness’ may be used by the CJEU because they were presented to the
court in that language, and the repetition of these terms in the court’s rulings is not ne-
cessarily a deliberate endorsement from the perspective of EU law. Since the case law
cited in this volume was researched in English, but was not necessarily written in that
language, some specificities may have gotten lost (or added) in translation.

Also, cases brought to the CJEU from a Member State’s court for a preliminary ruling
will not be analysed in full in Luxembourg, and the choice of aspects covered depend
upon the questions raised by the referring courts. Particularly when it comes to apply-
ing the ruling (and this is where most often the weighing of conflicting interests — in-
cluding considering arguments limiting liability — is being done), the CJEU will leave it to
the referring courts to proceed on the basis of each Member State’s own legal system,
with a mere caveat that ‘EU law’ cases should not be treated differently from domestic
cases in that respect.

One of the key requirements of State liability is a ‘sufficiently serious breach’® of EU
law, which is technically a prerequisite of liability, but at the same includes aspects of
limiting liability. It is therefore very difficult to identify separate and distinct lines of
reasoning in favour of limiting liability in such cases, as the seriousness of the breach is
a threshold which has inherent limiting features. Some cases focus on the degree of dis-
cretion a national legislator had, the wider it being, the more ‘manifestly and gravely’
the institution must have disregarded the limits of such discretion.’

Another recurring element alluding to limiting liability is the requirement of a ‘di-
rect’ causal link, which seems to imply e contrario that ‘indirect’ causes will be disre-
garded. That in turn may tempt us to assume that concepts such as remoteness or ade-
quacy are embedded into the liability regimes of EU law. Alternatively or cumulatively,
one might believe that insisting on ‘direct’ causation may exclude ‘indirect’, ie secondary
victims.'® However, with sometimes contradictory rulings by the CJEU on that point,* it

7 Starting with the Brasserie du Pécheur case (below 3/29 no 1 ff).

8 Developed in cases such as ECJ 2.12.1971, 5/71, Zuckerfabrik Schéppenstedt v Council [1971] ECR 975
(where a ‘sufficiently flagrant violation of a superior rule of law for the protection of the individual’ was
required). See also the comments to the Brasserie du Pécheur case in B Winiger/E Karner/K Oliphant (eds),
Digest of European Tort Law, vol 3: Essential Cases on Misconduct (2018) 2/29 no 29 ff (see also below 3/29
no 1 ff).

9 P Machnikowski, The Liability of Public Authorities in the European Union, in: K Oliphant (ed), The Lia-
bility of Public Authorities in Comparative Perspective (2016) no 14f; R Rebhahn, Non-Contractual Liabili-
ty in Damages of Member States for Breach of Community Law, in: H Koziol/R Schulze (eds), Tort Law of
the European Community (2008) nos 9/6, 9/53.

10 Cf below 4/29 no 1ff.

11 Cf below 2/29 no 1ff.
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is hard to say whether any variant of so-called legal causation is truly seen as a distinct
concept established by EU case law."

Due to various limitations to the development of EU tort law, if only due to the
boundaries on the EU legislator’s competences, the body of law is ‘still in a rudimentary
and fragmentary stage’, and what is there will typically ‘focus primarily on the condi-
tions of tortious liability and less on its limitations.””* Even in the absence of the caveats
already mentioned before, the substance available to draw references from in the fol-
lowing is rather narrow.

30. The Principles of European Tort Law and the Draft Common
Frame of Reference

a) Principles of European Tort Law. The PETL use a variety of devices for the purpose
of limiting liability. The Principles’ provisions that establish the conditions of liability
hereby also fix limits of liability in the event that these conditions are not fulfilled.! This
is the case, for instance, of the Principles’ rules on natural causation (art 3:101ff)% or on
fault-based liability (art 4:101 ff PETL). In the absence of natural causation or fault, there
is no liability under the PETL.

In case the conditions of the conditio sine qua non test are met under the PETL and
natural causation is thus established, the rule on the scope of liability (art 3:201 PETL)
provides further criteria for the attribution of, and for limiting, liability. While some na-
tional jurisdictions address these further issues under the heading of legal causation,
adequate causation, or equivalent causation, and others under a separate ‘unrelated le-
gal vehicle’,? the Principles seek ‘to avoid discussions of this kind’ and distinguish ‘be-
tween conditio sine qua non (Section 1) and the scope of liability (Section 2), which are
put together in Chapter 3 (causation)’.*

According to art 3:201 PETL, ‘whether and to what extent damage may be attributed
to a person depends on factors such as (a) the foreseeability of the damage to a reason-
able person at the time of the activity, taking into account the closeness in time or space
between the damaging activity and its consequence, or the magnitude of the damage in

12 See I Durant, Causation, in: H Koziol/R Schulze (eds), Tort Law of the European Communities (2008) 47
(no 3/42 ff).

13 U Magnus, Limitations of Liability under EC Tort Law, in: H Koziol/R Schulze (eds), Tort Law of the
European Community (2008) 273 (no 12/5).

1 All emphasis in this General Overview added by the authors.

2 For further information, see B Winiger/H Koziol/BA Koch/R Zimmermann (eds), Digest of European Tort
Law, vol 1: Essential Cases on Natural Causation (2007).

3 PETL - Text and Commentary (2005) art 3:201, no 2 (J Spier).

4 PETL - Text and Commentary (2005) art 3:201, no 3 (J Spier).
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relation to the normal consequences of such an activity’. Further factors for determining
the scope and limits of liability under art 3:201 PETL include ‘(b) the nature and the value
of the protected interest (art 2:102); (c) the basis of liahility (art 1:101); (d) the extent of the
ordinary risks of life; and (e) the protective purpose of the rule that has been violated’.

Article 4:102 PETL, the PETL’s basic rule on the required standard of conduct for
fault-based liability, is another provision that sets up conditions of liability and, at the
same time, limits liability. According to this provision, the required standard depends,
inter alia, on the foreseeability of the damage. If the damage was not foreseeable, there
is no fault and hence no liability under the Principles.

Regarding strict liability, according to art 7:102(1) (Defences against strict liability), it
‘can be excluded or reduced if the injury was caused by an unforeseeable and irresistible
(a) force of nature (force majeure), or (b) conduct of a third party.

Last but not least, in accordance with art 10:401 (Reduction of damages) PETL, if ex-
ceptionally, ‘in light of the financial situation of the parties, full compensation would be
an oppressive burden to the defendant, damages may be reduced.’

b) Draft Common Frame of Reference. The DCFR uses the criterion of ‘legally rele-
vant damage’ to determine when and to what extent a person shall be responsible. Pur-
suant to art VI-2:101(1) DCFR, loss or injury is ‘legally relevant damage’ where:

(@) one of the [...] rules of this Chapter [of Book VI DCFR] so provides;

(b) the loss or injury results from a violation of a right otherwise conferred by law, or
(c) theloss or injury results from a violation of an interest worthy of legal protection.
Regarding lit (a), arts VI-2:201 to 2:211 DCFR define ‘particular instances of legally relevant
damage’, such as personal injury and consequential loss; certain types of loss suffered by
third persons as aresult of another’s personal injury or death; infringement of dignity, lib-
erty and privacy; loss upon communication of incorrect information about another; loss
upon breach of confidence; loss upon infringement of property or lawful possession; etc.

Once it is established that the injured person has suffered legally relevant damage
(Chapter 2), the tortfeasor must be accountable for it (Chapter 3), must have caused the
damage (Chapter 4), and must not have a defence for having caused the legally relevant
damage (Chapter 5), such as, for example, consent of the victim, contributory fault of the
injured person, self-defence, mental incompetence, and contractual exclusions or re-
strictions of liability.

For claims which are not within the scope of art VI-2:101(1)(a),’ lit (b) and (c) apply a
general test of fairness for determining whether the damage is legally relevant, pur-
suant to art VI-2:101(2) and (3) DCFR:

5 Article VI-2:101(1) lit (b) and (c) DCFR addresses rights and interests which are difficult to fit into one of
the categories covered by lit (a) of the same provision. The examples provided in the Official Commentary
to illustrate lit (b) include the following scenarios: X’s membership in a professional association is termi-
nated on a pretext, which in turn results in a reduction of his professional engagements, see Comment C,
lustration 1 (at 3142); X was granted custody rights to a child after divorce. The other spouse Y abducts
the child and X hires a detective to find them. The cost of hiring the detective is a consequential damage
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(2) In any case covered only by sub-paragraphs (b) and (c) of paragraph (1) loss or in-
jury constitutes legally relevant damage only if it would be fair and reasonable for
there to be a right to reparation or prevention ....

(3) In considering whether it would be fair and reasonable for there to be a right to re-
paration or prevention regard is to be had to the ground of accountability, to the nat-
ure and proximity of the damage or impending damage, to the reasonable expecta-
tions of the person who suffers or would suffer the damage, and to considerations of
public policy.

Whereas in case of non-performance of a contractual obligation the DCFR limits liability

to damage that is foreseeable (art III-3:703 DCFR), the DCFR’s rules on extra-contractual

liability do not mention the criteria of foreseeability, contrary to the PETL.
According to the Official Commentary to the DCFR,® the differences between con-

tractual and extra-contractual liability may, however, be attenuated by art VI-6:202

DCFR, which stipulates:

Where it is fair and reasonable to do so, a person may be relieved of liability to compensate, either
wholly or in part, if, where the damage is not caused intentionally, liability in full would be dispro-
portionate to the accountability of the person causing the damage or the extent of the damage or the
means to prevent it.

According to this provision, a reduction of liability may thus be possible except where
the damage was inflicted intentionally. As the expression ‘wholly or in part’ indicates,
the reduction of liability to zero is possible, including liability which has already been
reduced for other reasons.” The article may apply, for example, where there is a signif-
icant disproportion between the objectively foreseeable consequences of an activity
and the extent of the damage that has been caused and where it would be contrary to
the principles of fairness to burden the wrongdoer with liability for the entire da-
mage.®

31. Comparative Report

As already established by Digest 1: Natural Causation, the conditio sine qua non formula
(also known as the ‘but-for’ test) is ‘close to being common to the legal systems of the

arising out of the infringement of X’s right to custody, see Comment C, Illustration 2 (3143). — Lit (c) is illu-
strated by the following scenario: X is severely ill and expected to die soon. He and his wife nevertheless
wish to have a child together. His sperm is frozen, but a laboratory by mistake destroys the tube. This
damage does not fit under any category of Chapter 2, but an interest worthy of legal protection has still
been violated, see Comment D, Illustration 4 (3144).

6 Cv Bar/E Clive, DCFR, art VI — 6:202, Comment (3785).

7 Cv Bar/E Clive, DCFR, art VI-6:202, Comment (3786).

8 Cv Bar|E Clive, DCFR, art VI-6:202, Comment (3785); for details, see below 10/30 nos 20 and 21.
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European Union’.! It can be considered both a condition and first ‘limitation’ of liability.
However, the examined systems also agree, in principle, that it is by itself insufficient to
limit the liability of the tortfeasor, and that further restrictions — which are the subject
of the present volume — are necessary.

Some reports argue that requiring a cause of action? or legally relevant damage® can
already be viewed as limiting liability (such as the fact that liability usually depends on
some form of misconduct or the manifest restrictions placed on the protection of purely
pecuniary interests in tort law). In Common Law jurisdictions,* the need to invoke speci-
fic torts could be seen as a further preliminary constraint of liability.> However, such
‘limitations’, achieved by observing the basic conditions of legal responsibility, are not
the focus of this Digest Volume (see Digest 2: Essential Cases on Damage and Digest 3: Es-
sential Cases on Misconduct).

Rather, the following reports focus on further and, therefore, more narrowly under-
stood limitations of liability. These legal concepts are rarely laid down in statute, mean-
ing doctrine and case law are almost always responsible for their development,® which
can give rise to more implicit limitations.” Even the harmonisation proposal contained
in the Draft Common Frame of Reference (DCFR) does not attempt to establish a sepa-
rate regime for the limits of liability. By contrast, two very recent codifications® and the
Principles of European Tort Law (PETL) (art 3:201) attempt to explicitly identify the rele-
vant factors for a limitation of liability.’

Although legal sources are equally lacking in most jurisdictions, the manner in
which each system structures liability reveals significant differences. The first, essential,

1 B Winiger/H Koziol/BA Koch/R Zimmermann (eds), Digest of European Tort Law, vol 1: Essential Cases
on Natural Causation (2007) 1/29 no 1.

2 Switzerland 1/4 no 6; Hungary 1/27 no 1 (see unlawfulness); England and Wales 1/12 no 6; Scotland 1/13
nos 2, 5; Ireland 1/14 no 2f (see foreseeability in the tort of negligence); European Union 1/29 no 5 (‘suffi-
ciently serious breach’); PETL (1/30 nos 1, 4).

3 Switzerland 1/4 no 8; Poland 1/22 no 4; Croatia 1/25 no 10; DCFR 1/30 no 7f.

4 For the purposes of the present broad-brush overview, Scotland (a mixed jurisdiction) will be included
in ‘Common Law’.

5 Scotland 1/13 no 1; Ireland 1/14 nos 1f, 5; alternatively Historical Report 1/1 no 1, for information on de-
lict in Roman law.

6 See, in particular Austria 1/3 no 1; Germany 1/2 no 11; Switzerland 1/4 no 3ff; Belgium 1/7 no 4; Sweden 1/
17 no 3f; Finland 1/18 no 1; Latvia 1/20 no 4; Lithuania 1/21 no 1; Czech Republic 1/23 no 3; Croatia 1/25
no 6ff; Slovenia 1/26 no 2.

7 In particular France 1/6 no 2; Belgium 1/7 no 4.

8 Netherlands 1/8 no 1 and Romania 1/28 no 2. Certain legal criteria can be observed more frequently,
such as: France 1/6 no 3 (restriction of contractual liability to foreseeable damage — see also Belgium 1/7
no 5; Italy 1/9 no 4 (restriction of liability to direct damage); Estonia 1/19 no 2 (protective purpose of the
norm); Poland 1/22 no 2 (test of adequacy); Hungary 1/27 no 4 (liability based on foreseeability).

9 PETL/DCFR 1/30 nos 3 ff, 7ff. Nevertheless, the DCFR does still limit liability on the basis of legally rele-
vant damage.
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difference lies in the degree to which issues of causation are distinguished from limita-
tions of liability. For example, systems rooted in the French legal tradition do not ex-
pressly separate causation and limitations of liability.' The consequences of tortious
conduct are not merely established by viewing causation as a necessary pre-condition
(conditio sine qua non). Instead, at least in practice, such systems tend towards a nar-
rower and more demanding understanding of causation. They emphasise the need for
a direct causal connection' and, consistent with that position, a causal relationship may
be refuted by proof of a fortuitous intervening event.'” Another feature of these systems,
which is independent of this understanding of causation, is the explicit limitation of con-
tractual liability to foreseeable harm.®

In contrast, the reports from the German, English and Scandinavian legal traditions
emphasise the limitation of liability on the basis of value judgements.** As a result, ‘ob-
jective imputability’, ‘the scope of liability’ and ‘legal causation’ (which must be distin-
guished from ‘natural causation’) or ‘policy arguments’ can influence the attribution
of liability.'® ‘Natural causation’ is then regularly equated with the conditio sine qua non
formula or similar tests and forms the first stage of any test for liability."” The second
stage involves the application of various legal concepts to substantiate the attribution of
liability. This examination typically revolves around one of two concepts: the theory of
the protective purpose of the norm, particularly prevalent in German law,'® according
to which liability is limited to the specific type of harm against which the rule in ques-
tion was intended to protect, or, direct recourse to policy considerations when deter-
mining the scope of protection, which is prevalent in Common Law and Scandinavian
systems.”® Similar considerations may also be taken into account in determining
whether a duty of conduct was owed, as is the case when assessing the Common Law
duty of care.

The emphasis placed on value judgements and any associated categories appears to
have won ground in recent times. A considerable number of legal systems now take the

10 France 1/6 no 2; Belgium 1/7 no 6; Romania 1/28 no 8f; DCFR 2/30 no 14 ff, and also Latvia 1/20 no 1ff; al-
ternatively see Italy 1/9 no 5 and Switzerland 1/4 no 3 ff, which are also influenced by other systems.

11 Belgium 1/7 no 7; Italy 1/9 nos 4, 7f; Romania 1/28 no 10.

12 France 1/6 no 5 (only force majeure); Romania 1/28 no 5 ff (differs based on the cause of action).

13 France 1/6 no 5; Italy 1/9 no 11; Estonia 1/19 no 16; Latvia 1/20 no 2; DCFR 1/30 no 11. In Belgium 1/7 no 6
and Romania 1/28 no 2 ff foreseeability is even more generally relevant.

14 Austria 1/3 no 1f; Spain 1/10 nos 2, 4; Scotland 1/13 no 1ff; Norway 1/16 no 6f.

15 Germany 1/2 no 2; Switzerland 1/4 no 7; Netherlands 1/8 no 1f; Italy 1/9 no 5; Spain 1/10 nos 2, 5; England
and Wales 1/12 no 1f; Scotland 1/13 no 1ff; Ireland 1/14 no 5; Finland 1/18 no 2; Estonia 1/19 no 2; Czech Re-
public 1/23 no 4; Croatia 1/25 no 6; Hungary 1/27 no 9.

16 Scotland 1/13 no 4; Ireland 1/14 no 2; Norway 1/16 no 2; Sweden 1/17 no 4.

17 See B Winiger/H Koziol/BA Koch/R Zimmermann (eds), Digest of European Tort Law, vol 1: Essential
Cases of Natural Causation (2007) 1/29 no 4.

18 See Comparative Report 3/31 no 1ff.

19 See above fn 16.
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protective purpose or scope of protection into account, at the very least alongside ques-
tions of causation.”” The Spanish legal system has consciously realigned its approach
based on the protective purpose doctrine? and the principle has even attracted discus-
sion in those systems where it is not generally recognised.”* However, many systems
have been subjected to various influences meaning that both the protective purpose doc-
trine and arguments relating to qualified principles of causation can be observed simul-
taneously.” The requirement of a ‘direct’ causal connection is a particularly pertinent
example of this.* Interestingly, systems based on value judgements often share linguis-
tic similarities with those based on concepts of causality, particularly when dealing with
the question of whether the actions of an unknown third party can ‘break’ the chain of
causation.”

Functionally, the various legal systems converge to a remarkable degree, such that
certain considerations play a greater or lesser role in almost every system examined.
Most tort systems limit liability based on an abstract concept of typically foreseeable
harm,” be that through an independent foreseeability test,*” the recognition of the the-
ory of adequacy,”® or occasionally without any fixed conceptual classification.?’ Simi-
larly, the idea that the conduct of an unknown third party or the injured party them-
selves may absolve the defendant of all liability appears to be universally recognised.*
Conceptually, this is viewed as an independent problem,* as completing the value-based
attribution of liability,* or as a chance event that interrupts the causal chain.* Finally,

20 Greece 1/5 no 3; Italy 1/9 no 9; Portugal 1/11 no 2f; Croatia 1/25 nos 6, 8; Poland 1/22 no 8; Slovakia 1/24
no 7f; recognised in principle but uncertain in practice Finland 1/18 no 3 f, and Lithuania 1/21 no 1.

21 Spain 1/10 no 4.

22 France 1/6 no 4; Czech Republic 1/23 no 9; Hungary 1/27 no 10.

23 Compare Italy 1/9 nos 5, 7 f, 9; Portugal 1/11 no 2f; Sweden 1/17 no 1; Poland 1/22 no 8 and Croatia 1/25
no 8.

24 See generally, Comparative Report 4/31 no 1ff.

25 Comparative Report 7/31 no 1ff. Eg: Germany 1/2 no 7 (‘bond of causation is severed’); England and
Wales 1/12 nos 1, 3, (legal causation’, ‘remoteness’); Scotland 1/13 no 3 f (‘remoteness’); Norway 1/16 no 9.
Criticism of these terms can be seen in Austria 1/3 no 2; Czech Republic 1/23 no 13.

26 See generally, Comparative Report 2/31 no 1 ff.

27 France 1/6 no 5; Italy 1/9 no 11; Estonia 1/19 no 16; Latvia 1/20 no 2 for contractual liability; generally,
Belgium 1/7 no 6; England and Wales 1/12 no 3 (‘remoteness’); Scotland 1/13 no 5; Slovakia 1/24 no 2ff; Hun-
gary 1/27 no 4 ff and Romania 1/28 no 2ff.

28 Austria 1/3 no 3; Germany 1/2 no 4; Switzerland 1/4 no 5; Greece 1/5 no 3; Italy 1/9 no 12; Spain 1/10 no 4;
Portugal 1/11 no 2f; Norway 1/16 no 4f; Sweden 1/17 no 2; Estonia 1/19 no 1 ff (part of the protective pur-
pose); Poland 1/22 no 2f; Czech Republic 1/23 nos 4, 10; Slovakia 1/24 no 2; Croatia 1/25 no 8; Slovenia 1/26
no 4.

29 Finland 1/18 no 3f; Croatia 1/25 no 7.

30 Comparative Report 7/31 no 1ff.

31 Austria 1/3 no 7 (‘intervening wilful act’).

32 Germany 1/2 no 7; England and Wales 1/12 nos 1, 3; Scotland 1/13 no 3f.

33 Eg France 1/6 no 5; Romania 1/28 no 2ff.
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liability will not arise in cases where the damage would have occurred had the defen-
dant acted lawfully.** In some systems, this concept of lawful alternative conduct’ is
viewed as an independent rule,® whereas in others it merely forms part of the general
test for causation.®® Perhaps the greatest difference between the systems examined lies
in the fact that certain jurisdictions explicitly grant the protective purpose doctrine or
policy considerations a legitimate role in the limitation of liability whereas in others
they are only considered implicitly or not at all.*’

Using this broad common ground as a starting point, differences in the practical
weighing of the individual legal concepts and arguments can be identified. For example,
some reports reveal a widespread use of foreseeability or adequacy tests,*® while in
other legal systems these tests rarely determine specific outcomes.*® Similarly the doc-
trine of the protective purpose of the norm has been described as the most important
limitation of liability in some jurisdictions,*® while in others it is only used sparingly.*!
However, the majority of the legal systems are unlikely to favour any one particular con-
cept, meaning that a wide range of criteria — such as adequacy and other issues of causa-
tion as well as the protective purpose doctrine — operate on equal footing.** If a particu-
lar limitation only plays a minor role in a given legal system, the substantive or actual
limitation will be provided by other, more firmly established criteria. Therefore, when
weighing up the various arguments for limitation, the system of liability as a whole must
be taken into consideration.

Some reports refer to a discussion of the problem of whether the available limita-
tions of liability depend on the cause of action, meaning that different rules apply for
different individual torts or between fault-based and strict liability. The predominant
conclusion is that similar conditions prevail or that, at the very least, an extensive over-
lap can be observed.** Germanic legal systems, in particular, emphasise that the protec-
tive purpose doctrine should also be applied to strict liability rules (Gefahrenzusammen-

34 See generally Comparative Report 5/31 no 1ff.

35 Austria 1/3 no 6; Germany 1/2 no 8; Belgium 1/7 no 6; Spain 5/10 no 4.

36 Asreported in Switzerland 1/4 no 7; Greece 1/5 no 4; England and Wales 5/12 no 1ff; Scotland 5/13 no 4;
Ireland 5/14 no 1ff; Finland 1/18 no 4; Estonia 1/19 no 9; Lithuania 1/20 no 3; for more detail, see Compara-
tive Report 5/31 no 71f.

37 Above 1/31no 5.

38 Switzerland 1/4 no 5; Norway 1/16 no 4f; Poland 1/22 no 2f; Czech Republic 1/23 no 6 ff; Croatia 1/25 no 6;
Slovenia 1/26 no 2.

39 Austria 1/3 no 3 (‘coarse filter’); Germany 1/2 no 4; France 1/6 no 2 (purely academic discussion); Esto-
nia 1/19 no 5.

40 Austria 1/3 no 4; Greece 1/5 no 3; Netherlands 1/8 no 1f; Estonia 1/19 no 1.

41 Slovakia 1/24 no 7f; Poland 1/22 no 6 (use is controversial). For more detail see Comparative Report 3/31
no 4.

42 Greece 1/5 no 3; Italy 1/9 no 9; Portugal 1/11 no 2f; Sweden 1/17 no 1f; Poland 1/22 no 8; Slovakia 1/24
no 7f; Croatia 1/25 nos 6, 8.

43 Austria 1/3 no 4; Spain 1/10 no 4 (general principles sought); England and Wales 1/12 no 4; Estonia 1/19
no 7 (modified in cases of strict liability); Poland 1/22 no 6 (controversial with regard to the protective pur-
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hang).44 This does not mean, however, that limitations on liability should be mechani-
cally understood or that their limits will always be drawn in the same way. More subtle
distinctions are also reported in the sense that a particularly weighty ground for liability
generally,” or within particular stages of the attribution test,*® may justify an expansion
of liahility.

The various legal systems take very different positions on ad hoc interventions in
the general assessment of liability. Such interventions can take the form of statutory lia-
bility caps or the empowerment of the courts to reduce liability on a case-by-case basis.
Germanic law, in particular, is fond of capping damages in cases of strict liability,*” how-
ever this is unlikely to serve as a model for other legal orders.*® The statutory empower-
ment of judges to limit liability in exceptional cases*® can be seen primarily in the Scan-
dinavian systems as well as in Eastern European systems.’® Meanwhile, of the Germanic
systems, only Swiss law has adopted express reduction clauses.”® These exemption
clauses consider the tortfeasor’s weight of responsibility, the financial weight of liability
or — in most cases — both at the same time. In those systems rooted in English and French
law, there is no tradition of limiting liability in such a manner.**

pose doctrine); Czech Republic 1/23 no 4f. Alternatively — weakened criteria in cases of strict liability —
Finland 1/18 no 5; Slovenia 1/26 no 5.

44 Austria 1/3 no 4; Germany 3/2 no 12.

45 Italy 1/9 no 14; Malta 1/15 no 4. For examples of explicit rejection, see Estonia 1/19 no 14; Croatia 1/25
no 3.

46 Austria 1/3 no 3 (adequacy); England and Wales 1/12 nos 2, 5 (‘remoteness’); Latvia 1/20 no 2 (foresee-
ability in cases of contractual liability).

47 Germany 1/2 no 10; see also Portugal 1/11 no 4 and, unusually, Latvia 1/20 no 3 (an analogous applica-
tion can be seen in the limitation of State liability).

48 Compare Greece 1/5 no 7; Netherlands 1/8 no 2 (but see also no 4: liability caps may be implemented
via a simplified legislative process); Croatia 1/25 no 4; Romania 1/28 no 11.

49 See generally Comparative Report 10/31 no 1ff.

50 Comparative Report 10/31 no 16; Portugal 1/11 no 4; Norway 1/16 no 3; Sweden 1/17 no 2; Estonia 1/19
no 13; Poland 1/22 no 9; Czech Republic 1/23 no 2; Slovakia 1/24 no 9; Croatia 1/25 no 12; Slovenia 1/26 no 6.
51 Switzerland 1/4 no 9f; see also Austria 1/3 no 8; Germany 10/2 no 1 ff (derived, in each case, from con-
stitutional principles).

52 France 1/6 no 6; Italy 1/9 no 16; England and Wales 1/12 no 6; Scotland 1/13 no 6; Ireland 1/14 no 7; Roma-
nia 1/28 no 11f.
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B. Foreseeable and Unforeseeable
Consequences






2. Is liability limited where the consequences are
unforeseeable?

1. Historical Report
Ulpian (Mela, Proculus) D 9,2,11 pr

Facts
A ball player accidentally throws the ball against the hand of an itinerant barber, who 1
consequently cuts the throat of the slave he is shaving with his razor."

Decision

The Roman jurist Mela writes that it is the person who was at fault that is liable under 2
the lex Aquilia. Proculus states that the fault lies with the barber, who should not have
set up his chair where people were playing ball; Ulpian, on the other hand, points out
that the slave ‘has only himself to blame’ for entrusting himself to a barber who was
shaving in a place so patently unsafe.

Comments

The case of the itinerant barber is one of the more widely discussed cases dealing with 3
the lex Aquilia.* Among its many other facets, it serves to exemplify the role foresee-
ability played in allocating liability: according to Proculus, the barber is liable for the
death of his customer because he should not have set up his chair where people were
playing ball; according to Ulpian, however, the slave himself is to blame for his death
because he should not have opted to get shaven so near the ball players. In both cases,
the deciding factor is whether the person reckoned to be at fault could have foreseen
the injury:® a barber who sets up his chair where his customers are likely to be injured
acts negligently — culpa - in that he breaches the standard of care expected of a dili-
gent barber; hence, he is liable for the slave’s death. Along the same lines, the unfortu-
nate slave himself is considered at fault if he in turn could have foreseen the accident,
thus freeing the other parties from liability.* In both cases, foreseeability thus already

1 For a discussion of this case see also F-S Meissel/S Potschka in: B Winiger/E Karner/K Oliphant (eds), Di-
gest of European Tort Law, vol 3: Essential Cases on Misconduct (2018) 109ff.

2 G MacCormack, Aquilian culpa, in: A Watson (ed), Daube Noster (1974) 201 ff (215).

3 G MacCormack, Aquilian Culpa, in: A Watson (ed), Daube Noster (1974) 216.

4 Roman law follows an all-or-nothing approach to what would nowadays be termed contributory negli-
gence on the part of the injured party: if the victim has, by his negligence, contributed to the injury, the
injurer is not held liable. On this aspect of the case, cf eg H Hausmaninger, Das Mitverschulden des Ver-

2N C Draschan-Mitwalsky/F-S Meissel
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determines whether the injurer is deemed to have breached the requisite standard of
diligence® and can therefore be considered at fault and hence held liable for the out-
come.

In this context, however, the role of the ball player deserves some attention. Inter-
estingly, none of the jurists cited in this fragment discuss in any detail whether the per-
son who threw the fatal ball could be considered at fault (and hence liable), even though
Mela’s general observation can certainly be taken to extend also to the thrower. More-
over, the text explicitly states that the player threw the ball not just vehementer (forci-
bly), but vehementius (too forcibly), which may well point towards some degree of negli-
gence on his part® — just as one might demand of a ‘diligent barber’ not to shave his
customers where they are likely to suffer injuries from third parties, one might demand
of a ‘diligent ball player’ that he take care not to throw the ball beyond the boundaries of
the playing field with such force that it causes injuries to bystanders.

While it is certainly true that many Roman sports were considerably more rowdy
than those of the present day,” and that Roman jurists tended not to allocate blame to
players who accidentally injured others, this typically applies to cases where a sports
injury occurs by chance rather than culpa® or in which the injured party was likewise
a participant in the game and hence, by electing to take part, could be assumed to
have given his (tacit) consent to the possibility of being injured.” On the other hand,
Roman jurists had no qualms about allocating blame — and hence liabhility — to a per-
son who pushed another, thus causing the one who was pushed to injure a third
party.’?

The text offers no explanation as to why all of the jurists involved focus on finding
alternatives to the ball player’s liability. However, we may speculate that this might well
be connected to the fact that the accident must have been entirely unforeseeable to the
person who threw the ball: the barber is unlikely to have advertised his arrival to the
players; intent on the game, they in turn are unlikely to have noticed it of their own ac-
cord. The player who set in motion the fatal chain of events — while certainly being in a
position to foresee that his overly forceful throw might cause some (minor) degree of
damage to bystanders — could hardly be expected to anticipate that it would cause some-

letzten und die Haftung aus der lex Aquilia, in: Gedachtnisschrift H Hofmeister (1996) 2351f; R Zimmer-
mann, The Law of Obligations: Roman Foundations of the Civilian Tradition (1990) 1010£f.

5 Cf Quintus Mucius in D 9,2,31: ‘culpam autem esse, quod cum a diligente provideri poterit, non esset
provisum’.

6 Cf C Wollschliger, Das eigene Verschulden des Verletzten im Rémischen Recht, SZ 93 (1976) 115-137
(131 f); G MacCormack, Aquilian Studies (1975) 53. Against this view A Wacke, Accidents in Sports and
Games in Roman and Modern German Law, Tydskrif vir Hedendaagse Romeins-Hollandse Reg 42 (1979)
273-287 (277).

7 On Roman ball games, see HA Harris, Sport in Greece and Rome (1972) 75ff.

8 Cf Alfenus, D 9,2,52,4; cf also G MacCormack, Aquilian Studies (1975) 47.

9 Cf Ulpian, D 9,2,7,4, below at 3/1no 1

10 Cf Ulpian (Proculus) D 9,2,7,3, below at 4/1 no 1.
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one to die of a slit throat." While the player may arguably have been at fault for throw-
ing the ball with excessive force, Roman jurists might — without, of course, extending
this notion to a general rule — have shied away from holding him liable for conse-
quences so totally beyond the scope of what he could have foreseen.

Paulus (Mucius) D 9,2,31

Facts
A pruner throws down a branch and kills a slave passing underneath the tree.’*

Decision

The Roman jurist Paulus decides that the pruner is liable for damages if he worked in a
public place and failed to shout a warning so that the accident could have been avoided.
Mucius, in addition, argues that an action can also be brought if the pruner was working
in a private place, provided he shouted a warning too late or failed to foresee what could
have been foreseen by a diligent workman. To this, Paulus adds that if the pruner was
working in a place where there is no path, he can only be held liable if he acted with
malicious intent, because he could not have foreseen that someone would pass under-
neath the tree.

Comments
The key question in this passage is whether the pruner can be held liable for occidere
under the first chapter of the lex Aquilia. By throwing down the branch, he can certainly
be said to have directly and actively caused the death of the slave. However, the lex Aqui-
lia does not sanction all forms of killing, but merely that which occurs iniuria, ie wrong-
fully. Both Paulus and Mucius argue that the pruner has acted wrongfully only if he
could have foreseen that someone would pass under the tree and neglected to observe
the requisite safety measures. If, however, the pruner could not have foreseen that any-
one would pass underneath the tree, the pruner is not considered at fault, and hence not
liable.

Like D 9,2,11 pr (above 2/1 no 1), the fragment showcases why Roman law in many
instances did not need the additional step of limiting liability to foreseeable conse-

11 Cf also C Wollschldger, Das eigene Verschulden des Verletzten im Romischen Recht, SZ 93 (1976) 132,
who stresses that the ‘pila’ — the ball reported to have been thrown in the present case — was small and
made of rags stuffed with hair or feathers, and therefore unlikely to cause more harm than bruises, eye
injuries, and at worst concussion.

12 For a discussion of this case, see also F-S Meissel/S Potschka, in: B Winiger/E Karner/K Oliphant (eds),
Digest of European Tort Law, vol 3: Essential Cases on Misconduct (2018) 406 ff.

2N C Draschan-Mitwalsky/F-S Meissel
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quences after all other prerequisites — damage, causation, fault — have been established:
since the foreseeability of a specific harmful outcome was in many cases already re-
garded as a criterion for culpa,”® with a lack of foreseeability typically leading to the as-
sessment that the injurer had not breached the standard of diligence expected of him
and hence had not acted wrongfully, there is no need to afterwards limit liahility to
harm that could have been foreseen.

2. Germany

Bundesgerichtshof (Federal Supreme Court) 23 October 1951, I ZR 31/51
BGHZ 3, 261

Facts

The claimant was the insurer of the barge ‘Edelweif?’, the defendant the owner of the
barge ‘HH 9. Both ships were allowed to enter a rather narrow sluice where they lay
side by side to be sluiced downstream. The sluice had a conic structure with a width of
12.77m at its top margin and 12.31m at its bottom. For this reason, the crew of the sluice
was ordered not to sluice ships over 11.75m in total breadth. When asked, V, the shipper
of ‘Edelweif3,” had correctly stated the breadth of his ship (6.67m), while A, the shipper of
‘HH 9, gave an incorrect figure (5m instead of the actual 5.87m). When the lower sluice
gate was opened, both ships were pressed together and could not leave the sluice.

The two sluice employees — the sluice master was not present at the moment of the
incident - found it a good idea to fill the sluice again with water. They closed the lower
gate and started a rather rapid filling. However, the two ships were only lifted where
they contacted each other. As a consequence, the ‘Edelweifs’ threatened to capsize. But
when the employees wanted to stop the waterflow, a sudden power failure hindered
them and the ‘Edelweif$’ sank.

The insurer which had compensated the loss of the ‘Edelweifs’ claimed the compen-
sation sum as damages from the owner of ‘HH 9’, arguing that the wrong information
provided by her shipper had caused the damage. The owner of ‘HH 9’ denied liability. In
his view, the staff’s incorrect handling was the sole cause of the damage.

Decision
The Court of Appeal had answered the question of adequate causation between A’s con-
duct and the damage in the affirmative and thus decided in favour of the claimant. The

13 It is important to stress, however, that Roman jurists did not always equate foreseeability with culpa;
rather it was only one among several criteria used to determine whether someone could be considered at
fault (and hence liable); cf G MacCormack, Aquilian Studies (1975) 45; B Winiger, Verantwortung, Reversi-
bilitat und Verschulden (2013) 132f.
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Federal Supreme Court remitted the case because the lower court had not sufficiently
established the facts for the assumption of adequate causation and had not taken all
facts into consideration.

The Federal Supreme Court first exposed and confirmed the concept of adequate 5
causation.! The question of adequacy ‘is actually not a question of causality, but of deter-
mining the limit up to which the author of a condition can reasonably be expected to be
liable for its consequences’.

The Court further pointed to the fact that the conduct of the employees as well as the 6
reason for the power failure had not been sufficiently explored and considered. An in-
depth examination of these might reveal that the concrete course of events was unfore-
seeable for the defendant who then would not be liable.

Comments

The case is one of the earliest BGH decisions on causation after the Federal Republic of 7
Germany was founded in 1949. The Court relied mainly on the principles which its pre-
decessor, the former Reichsgericht (Imperial Court),® had developed. However, the BGH
declared in clear words that the adequacy requirement is a corrective — in the interest
of reasonable and fair solutions — in order to limit the consequences of a pure applica-
tion of the conditio sine qua non concept.* Actually, the concept of adequate causation
aims at a fair balance between the author’s freedom to act and the protection of persons
affected by such activities.

The primary yardstick for adequate causation is the Wahrscheinlichkeit (probabil- 8
ity) with which — from the perspective of an optimal ex ante observer — certain conduct
leads to certain consequences. The standard formulation for adequate causation is the
following: ‘A condition is adequate if the event is able in general and not only under par-
ticularly peculiar, improbable circumstances which in the ordinary course of events can
be disregarded to bring about a result of the kind in question.”

The reported decision of 1951 was the beginning of a process of developing the ele- 9
ment of adequacy further. In the following decades, the BGH refined and expanded the
considerations underlying the adequacy concept. The Court added in particular the ele-
ment of the purpose of the violated norm and the Zurechnungszusammenhang (connec-
tion necessary for the attribution of the damage) as well as further evaluative considera-
tions (wertende Uberlegungen). In fact, the evaluative considerations became a third step
in the examination of particularly difficult causal situations. On the other hand, German

1 See above 1/2no 4.

2 BGHZ 3, 267.

3 The Reichsgericht existed from 1879-1945.

4 BGHZ 3, 267.

5 See BGH NJW 2018, 944 no 16, also above 1/2 no 4.
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court practice never accepted market share liability or a similar form of apportionment
of liability via causal means.

Foreseeability as such is not the central element for examining causation. However,
in the disguise of the probability which an optimal observer would forecast, it is actually
nothing else.

Bundesgerichtshof (Federal Supreme Court) 25 January 2018, VII ZR 74/15
NJW 2018, 944

Facts

Claimant V lived in Mallorca and owned an apartment building in Germany. She com-
missioned the defendant A with plumbing and heating work in the German house,
which the defendant carried out in February. Three months later, a witness visited the
uninhabited attic apartment of the house and found a 1 cm layer of water in the whole
flat which had caused significant damage to the floor, the walls and the doors. The flood-
ing was caused by the defective sealing of a water heater in the flat which A should have
repaired. V claimed compensation primarily for the costs of the repair of the water
damage.

Decision

The lower courts dismissed the claim with the argument that such an extended damage
would be completely unusual and unexpectable as a consequence of such a minor de-
fect, namely the defective sealing of the water heater. The courts not only denied the
adequacy of the defendant’s conduct for the damage but also the Zurechnungszusam-
menhang, the necessary attribution of the damage to the conduct of the defendant. The
exclusive cause of the damage was, in the view of the lower courts, that V did not have
the apartment inspected several times a week.

The Federal Supreme Court remanded the case to another senate of the Court of Ap-
peal because the lower courts had misinterpreted the concept of adequate causation, of
Zurechnungszusammenhang as well as of contributory negligence.

The BGH held that a sealing defect is generally suitable to cause damage of the kind
in the case at hand. The damage through water and even the extent of the damage were
not the consequence of specifically peculiar or improbable events but of A’s incorrect re-
pair. The Zurechnungszusammenhang could also not be denied: the damage was of a
kind that could occur as a consequence of a sealing defect. The Court further held that
several inspections a week, which the Court of Appeal had requested, clearly exceeded
V’s obligation to care for the own sphere and interest.

U Magnus 2/2



2. Germany =— 99

Comments

The case may primarily appear as a pure contract case. However, since German law allows
the concurrence of contract and tort claims, V’s claim was also justified in tort because A
had negligently and unlawfully damaged V’s property (§ 823 (1) BGB). The Court’s reason-
ing on adequate causation and Zurechnungszusammenhang is therefore entirely valid for
pure tort cases as well. The rules on causation are regarded as part of the general part of
the law of obligations which can be applied to both contract and tort cases.

Bundesgerichtshof (Federal Supreme Court) 20 September 1988, VI ZR 37/88
NJW 1989, 767 with note E Deutsch

Facts

V was involved in a workplace accident in which he broke the second and third fingers
of his right hand. He visited the defendant doctor and self-employed practitioner, A, who
applied a plaster splint. After 20 days, the second finger healed without complication
while the middle-finger remained crooked. A fixed the position of this finger with a spe-
cial wire but in an incorrect manner with the result that, after a further two months, V
could stretch the finger straight only up to 50 %.

A therefore referred V to the local hospital for hand surgery. There, V underwent an
operation during which the flexor tendon of his middle-finger was erroneously severed.
In four following operations, the mobility of the finger could not be fully restored. It re-
mained stiff to 30 %. Moreover, during his last hospital stay, V contracted a hepatitis B
infection.

V claimed at least DM 10,000 for pain and suffering, compensation of lost earnings
and the declaration that A was liable for all future damage.

Decision
The court of first instance had awarded V DM 5,000 and rejected the further claims. The
Court of Appeal upheld this decision because, in its view, A could not be held liable for
the mistakes which occurred in the hospital.®

The Federal Supreme Court set aside the appeal judgment and remanded the case.
The final Court argued that evaluative considerations were necessary to ascertain
whether A’s wrongful conduct was responsible for all subsequent consequences. The
Court held that the doctor who performs the initial (wrongful) treatment is in principle
responsible also for wrongful treatment by a second and further doctors unless the risk

6 In the first instance, V had also sued the hospital but the court rejected the claim against that defen-
dant. V appealed to the second instance which upheld the judgment of the first instance. V then appealed
to the Federal Court only in respect of the claim against A.
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caused by the first treatment ‘has already completely disappeared.”” If there is, ‘under
evaluative considerations only an “external”, quasi “accidental” connection between the
two treatments, then the first author cannot reasonably be expected to be liable to the
injured party for the consequences of the second treatment.”® The author of the first in-
fringement shall no longer be liable if the second treatment concerns an illness which
has no ‘internal connection with the cause for the first treatment’® or if the second doc-
tor neglected professional medical standards to such an extraordinary extent that the
damage must be exclusively attributed to his or her conduct.’® Since the Court of Appeal
did not establish the relevant facts, the case was remanded.

Comments

The decision is one in a series of similar cases." It examplifies how the Court wants the
element of Zurechnungszusammenhang (the necessary attribution of the damage to the
conduct of the defendant) to be understood. There must be an inner connection between
the conduct of the author and the subsequent consequences. Nonetheless, when such a
connection is present or missing remains rather vague. In the concrete case, there was
a causal link between the first and the following wrongful treatments, probably even
from the perspective of the adequacy test because an optimal observer would most
likely foresee that a lot, as in fact happened, can go wrong in a hospital. Evidently, the
causal link in this sense shall not suffice for establishing liability. The Zurechnungszu-
sammenhang shall further limit the first author’s liability. In the concrete case, it can be
rather safely inferred from the BGH judgment that A’s liability for the second operation
depended on the question of whether or not the subsequent doctors disregarded the
medical standards in an extreme way. However, whether the hepatitis infection stood in
the necessary inner connection with A’s conduct remained open.

3. Austria

Oberster Gerichtshof (Supreme Court) 6 September 1961, 1 Ob 247/61
B1 1962, 151

Facts
V applied for a victim’s public pension and a maintenance assistance pension. While the
former was granted, the latter was wrongly denied by the governor of Vienna. The appli-

7 BGH NJW 1989, 767 (768) [my translation].

8 BGH ibid [my translation].

9 BGH ibid [my translation].

10 BGH ibid.

11 Eg, BGH VersR 1968, 773 (774); BGH NJW 1986, 2367 (2368).
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cation for a supplementary pension was also denied, as V’s maintenance was not at
stake. As a consequence, V sued the Republic of Austria for damages, arguing that the de-
nial of pension caused a severe shock and led to an aggravation of his general state of
health. V claimed further that the organs of the Republic of Austria had acted with gross
negligence and that his life expectancy had been diminished by ten years due to the phy-
sical and mental damage he had suffered.

Decision

The Supreme Court dismissed the claim, stating that the Republic of Austria was not li-
able due to a lack of adequate causation. It referred to the rule that the alleged tortfeasor
is not liable for all damage caused by his conduct in a logical sense, but only for damage
the occurrence of which was not outside all life experience in the ordinary course of
events. However, that was exactly the case here. Severe physical and mental damage are
not consequences to be expected of a futile application. Apart from this, the Supreme
Court held that it is not reasonable for the authority to have to deal with the personal
concerns of every applicant in order to find out whether his psyche could be affected by
an adverse decision.

Comments
See below 2/3 no 6ff.

Oberster Gerichtshof (Supreme Court) 12 June 1991, 2 Ob 27/91
JBI 1992, 255

Facts

V sustained serious injuries in a traffic accident, for which A was responsible. Due to
these injuries, V’s upper arm had to be amputated. Prosthetic treatment failed despite all
efforts. Severe phantom pains led to severe depression, a significant personality change
and ultimately the suicide of V.

Decision

The Supreme Court stated that the suicide of V, who was deprived of the free determina-
tion of his will, was an adequate, not atypical consequence of the depression and the
personality change V had suffered because of the accident. A was thus held liable for the
suicide.

2/3 E Karner/A Longin
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Comments

Under the Austrian law of damages, the foreseeability of consequences is subject to the
adequacy theory. Originally, this theory was understood as a theory of causation. In rea-
lity, however, it serves to limit liability based on value judgements.! The adequacy theo-
ry attempts to find objective criteria to determine ex ante if the damage caused (or
which part of the damage caused) is imputable to the liable party.?

In the context of adequacy, reference is sometimes made to a ‘break in the causal
chain’ or an ‘interruption of the causal link’ (Unterbrechung des Kausalzusammen-
hanges), in particular when an action of a third party has intervened. However, this is
not persuasive, as in the cases in question, the causal link established via the conditio
sine qua non test (but-for test) must certainly still be affirmed where the conduct of one
person constitutes a condition for another party’s damage. In truth, the question here is
not one of causality but, as already stressed, of limiting liability for caused consequences
on the basis of value judgements.®

The adequacy theory is presented in different variations. According to the positive
version of the adequacy principle, adequacy is given when the event triggering liability
increased the objective possibility of the respective type of damage in a not inconse-
quential way.* Pursuant to the negatively formulated expression of the adequacy theo-
ry, adequacy is to be affirmed when the event triggering liability was, by its very nature,
not fully inapt to entail a damage of the type which occurred and the damage suffered is
not only the result of a purely exceptional concatenation of events.” The common fea-
ture of these variations is that liability for atypical damage only arising due to a coinci-
dental, objectively unforeseeable and improbable combination of circumstances should
be excluded.®

Various authors have provided justifications for the adequacy theory. Initially, the
reason for excluding responsibility for ‘remote’ damage was seen in the fact that, logi-
cally speaking, it cannot be considered to have been controlled by the actor in question
and thus is not traceable to his free self-determination.” F Bydlinski also highlights the
connection to the notion of prevention: regarding consequences of damage that could
not objectively have been expected to result from certain conduct, imposing liability for
this damage cannot have any motivating influence on the conduct of potentially liable

1 See F Bydlinski, Probleme der Schadensverursachung nach deutschem und 6sterreichischem Recht
(1964) 591.

2 Thus, the subjective abilities of the damaging party play no role when it comes to this objective delimi-
tation; H Koziol, Osterreichisches Haftpflichtrecht I (4th edn 2020) no C/10/5.

3 Eg H Koziol, Basic Questions of Tort Law from a Germanic Perspective (2012) no 7/6.

4 K Larenz, Lehrbuch des Schuldrechts I (14th edn 1987) § 27 III b.

5 Cf E Karner in: H Koziol/P Bydlinski/R Bollenberger (eds), Kurzkommentar zum ABGB (7th edn 2023)
§1295n0 7.

6 H Koziol, Osterreichisches Haftpflichtrecht I (4th edn 2020) no C/10/11 ff with further references.

7 See K Larenz, Lehrbuch des Schuldrechts I (14th edn 1987) § 27 I1I b.
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parties.® However, as the adequacy theory serves not only to limit fault-based liability,
but also to limit liability without fault (in particular strict liability, risk-based liability;
Gefihrdungshaftung), these justifications are not completely sufficient for all areas of
tort law. On this account, Koziol adds that, as regards liability based on dangerousness,
the dangerousness in respect of which liability was determined can no longer justify lia-
bility where the result of the damage seems exceedingly remote and unusual.’

In accordance with the theory of Wilburg, the limits of adequacy must often be set
differently depending, in particular, on the protective purpose of the rule, the gravity of
the wrongfulness and the degree of fault.'® Thus, the adequacy theory allows for a flex-
ible limitation of liability. For example, if the damaging party acted intentionally, ade-
quacy must be extended further than in the case of negligence.

Applying these outlined rules regarding limitation of liability due to the adequacy
theory to the above-mentioned cases concerning the pension claim (2/3 no 1 ff) and the
suicide (2/3 no 4ff), this leads to the following results: the first decision concerning the
pension claim is one of the very rare cases in Austrian case law where adequacy was ne-
gated. Indeed, the existing definitions of (in-)adequacy (no 8) only rarely lead to a denial
of adequacy, so the adequacy theory constitutes a very rough filter."" Even in the re-
ported decision concerning the pension claim, it could be questioned whether the
damage was not adequately caused, or was adequately caused, but beyond the norm’s
scope of protection.' In the second reported decision concerning the suicide in conse-
quence of the accident, on the contrary, the Austrian Supreme Court affirmed adequacy.
Likewise, adequacy was affirmed by the courts in cases where grievous bodily harm led
to an abuse of painkillers™ or drug addiction."* In another case where a mental shock
was caused by damage to a car, however, adequacy was denied.”

For the sake of completeness, it should be pointed out that in Austrian tort law, fore-
seeability is not only relevant for the limitation of liability, but also in other contexts of
tort law and it can, above all, already play a role in establishing liability:'® firstly, objec-

8 F Bydlinski, Probleme der Schadensverursachung nach deutschem und 6sterreichischem Recht (1964)
60.

9 H Koziol, Basic Questions of Tort Law from a Germanic Perspective (2012) no 7/9.

10 W Wilburg, Die Elemente des Schadensrechts (1941) 242ff; see also F Bydlinski, Probleme der Scha-
densverursachung nach deutschem und dsterreichischem Recht (1964) 62; partially critical G Kodek in:
A Kletecka/M Schauer (eds), ABGB-ON'2 (2018) § 1295 no 15.

11 See, eg, the cases reported by E Karner in: H Koziol/P Bydlinski/R Bollenberger (eds), Kurzkommentar
zum ABGB (7th edn 2023) § 1295 no 7.

12 Critical eg H Koziol, Osterreichisches Haftpflichtrecht I (4th edn 2020) no C/10/18; for limitation of lia-
bility via the protective scope of the rule theory see below 3/3 no 7ff.

13 OGH 2 Ob 130/69 = JB1 1970, 317.

14 OGH 2 Ob 46/93 = ZVR 1995/73.

15 OGH 2 Ob 100/05b = OAMTC-LSK 2005/118.

16 See in more detail E Karner in: B Winiger/E Karner/K Oliphant (eds), Digest of European Tort Law,
vol 3: Essential Cases on Misconduct (2018) no 3d/3 no 7.
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tive foreseeability of a danger or damage is relevant with regard to the assessment of
wrongfulness. Secondly, foreseeability of the damage can also play a role on the level of
fault.

Oberster Gerichtshof (Supreme Court) 13 October 1976, 8 Ob 144/76
ZVR 1977/108

Facts

V sustained serious injury in a car accident caused by A. The severity of the caused in-
jury, however, traces back to the long-term effects of a previous, self-inflicted ski acci-
dent of V. As therefore the consequences of the car accident would have been less ser-
ious without V’s previous ski accident, A argues that he can only be liable for part of
the damage.

Decision

In its decision, the Austrian Supreme Court states that the increased damage susceptibil-
ity of the victim (eg due to a previous accident) does, in general, not limit or even pre-
clude subsequent claims for compensation of damage. This does not only apply when,
without the predisposition of the victim, the injury would have been slighter, but also
when the injury would not have occurred at all.

Comments
In accordance with this decision of the Austrian Supreme Court, it has to be emphasised
that it is, in general, also within the bounds of adequacy when the damage is due to the
victim’s exceptional susceptibility to damage."” In other words, it is the risk of the tort-
feasor that the effects of a damaging event differ depending on the victim’s constitution;
the tortfeasor has to take the victim as he or she is.'® This was stressed expressly in the
case at hand by the Austrian Supreme Court, which decided that the increased vulner-
ability of the victim due to the previous accident does not preclude the liability of the
perpetrator. It has to be added that this is also true for physical vulnerability as well as
psychological susceptibility."

Although liability is not excluded only because the damage was due to an excep-
tional damage susceptibility of the victim in general, there are nonetheless limitations to

17 See already F Bydlinski, Vergleichsverhandlungen und Verjahrung, JBl 1967, 135f; in detail E Karner,
Der Ersatz ideeller Schdden bei Korperverletzung (1999) 140ff.

18 Eg OGH 2 Ob 155, 156/81 = ZVR 1982/271.

19 E Karner in: H Koziol/P Bydlinski/R Bollenberger (eds), Kurzkommentar zum ABGB (7th edn 2023)
§ 1295 no 7 with further references to relevant case law.
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this principle. In cases of extreme damage susceptibility, where a victim lacks a mini-
mum of physical or mental resistance and therefore atypical, objectively unforeseeable
damage arises, liability can be limited. This limitation takes place by application of the
general, above-mentioned standards of the adequacy theory.”” Here again, the bound-
aries have to be set regarding the circumstances of the individual case, also taking into
account the weight of wrongfulness in question.

4. Switzerland

Tribunal fédéral suisse (Federal Supreme Court of Switzerland) 26 May 2003
ATF 129 IV 282

Facts

A five-year-old boy, along with an 18-year-old woman, were standing on the pavement
waiting to cross the road, when suddenly, the boy jumped into the road. He was killed in-
stantly by driver A who, driving at a speed of 30—40 km/h (which did not exceed the in-
dicated speed limit) was ready to brake (Bremsbereitschaft; ie he had put his foot on the
brake pedal without braking) but was not able to stop in time.

On 9 August 2001, the public prosecutor filed a claim against A for negligent homi-
cide. The regional courts acquitted the driver in the first and second instances. Dissatis-
fied with the outcome, the public prosecutor raised a federal appeal before the Supreme
Court on 5 July 2002.

Decision
In its judgment dated 26 May 2003, the Supreme Court set the regional sentences aside.

The Court first stated that any outcome resulting from certain conduct should be at 4
least roughly recognisable for the tortfeasor to be held liable for negligence, since, based
on legal doctrine, predictability of a result (Vorhersehbarkeit) is the trigger for the duty
of care.

The question boils down to determining whether A could and should have foreseen
that he endangered the boy. The answer is to be found by means of the adequacy test:
Would A’s behaviour, according to the ordinary course of things and the general experi-
ence of life, have led to or favoured this outcome?

The Court pointed out that drivers have to be particularly cautious with regard to
children, the disabled and the elderly, as they cannot rely on the fact that these vulner-
able persons will behave wisely. In order to protect these high-risk groups, drivers have
to take all possible measures to avoid any potential damage, notably, to slow down or

20 E Karner, Der Ersatz ideeller Schaden bei Korperverletzung (1999) 153ff.
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stop if one of these persons wants to cross the road, even if they are accompanied by an
adult.

As a result, A was found liable for homicide by negligence (art 117 Swiss Penal Code,
SPC) in opposition to intentional forms of killing someone (eg arts 111 and 112 SPC).

Comments

Even if this is a penal case, the same rules are applicable in tort law.' The criterion of
‘the ordinary course of things and the general experience of life’ refers to foreseeability,
as both are empirical notions allowing an evaluation of the future consequences of cer-
tain conduct.?

It is considered that the consequence of conduct is unforeseeable if it is entirely un-
expected. As a legal consequence, the person is not liable for the damage which oc-
curred.?® That said, adequacy has to be denied only if extraordinary events, such as the
intervention of unforeseeable victims or third parties or defects of material or construc-
tion, etc, interfere and if these interferences have a preponderant causal influence.*

The purpose of adequate causation is to limit liability reasonably (eine verniinftige
Begrenzung der Haftung zu erméglichen).®

1 R Brehm, Berner Kommentar, Obligationenrecht, Die Entstehung durch unerlaubte Handlung, Art. 41—
61 (4th edn 2013) ad art 41 no 121, at 104: ,Der Begriff der addquaten Kausalitét ist in allen Rechtsgebieten
der gleiche (BGer 1A.230/2006, 5.6.2007, c 3.2), inshesondere ist er derselbe im Zivil- wie im Strafrecht ...".
2 R Brehm, Berner Kommentar, Obligationenrecht, Die Entstehung durch unerlaubte Handlung, Art. 41—
61 (4th edn 2013) ad art 41 no 122b ff ; K Oftinger/EW Stark, Schweizerisches Haftpflichtrecht, Band I: All-
gemeiner Teil (5th edn 1995) § 3 no 15 f, at 110ff; W Fellmann/A Kottmann, Schweizerisches Haftpflicht-
recht, Band I: Allgemeiner Teil sowie Haftung aus Verschulden und Personlichkeitsverletzung, gewohn-
liche Kausalhaftungen des OR, ZGB und PrHG (2012) no 423, at 150; I Schwenzer, Schweizerisches
Obligationenrecht, Allgemeiner Teil (7th edn 2016) no 19.03, at 137; V Roberto, Haftpflichtrecht (2nd edn
2018) at 75 no 06.37; ATF 138 IV 57, 61 ¢ 4.1.3 (2011); 134 IV 255, 265 ¢ 4.4.2 (2008); 129 II 312, 318 c 3.3 (2003);
125 V 461 c 5a, 462; 123 111110, 112 ¢ 3a (1997); 119 Ib 334, 343 c 3¢ (1993) and TF 6B_25/2012, 17.8.2012, ¢ 1.3 (un-
published).

3 R Brehm, Berner Kommentar, Obligationenrecht, Die Entstehung durch unerlaubte Handlung, Art. 41—
61 (4th edn 2013) ad art 41 no 125 f, at 107f; K Oftinger/EW Stark, Schweizerisches Haftpflichtrecht, Band I:
Allgemeiner Teil (5th edn 1995) § 3no 17, at 113f; ATF 1211V 286, 290 ¢ 3 (1995); 120 IV 300, 312 c 3e (1994); 115
IV 100, 102 ¢ 2b and 104, 3c (1989); TF 4C.45/2005, 18.05.2005, ¢ 4.2.3 (unpublished) and 4C.248/2003,
22.12.2003, ¢ 2 (unpublished).

4 R Brehm, Berner Kommentar, Obligationenrecht, Die Entstehung durch unerlaubte Handlung, Art. 41—
61 (4th edn 2013) ad art 41 no 136 ff, at 114ff; K Oftinger/EW Stark, Schweizerisches Haftpflichtrecht, Band
I: Allgemeiner Teil (5th edn 1995) §3 no 132 ff, at 154ff; W Fellmann/A Kottmann, Schweizerisches
Haftpflichtrecht, Band I: Allgemeiner Teil sowie Haftung aus Verschulden und Personlichkeitsverletzung,
gewohnliche Kausalhaftungen des OR, ZGB und PrHG (2012) § 2 no 457 ff, at 162ff; A Furrer/M Miiller-
Chen, Obligationenrecht, Allgemeiner Teil (2018) § 10 no 73 f, at 318f; C Miiller, La responsabilité civile ex-
tracontractuelle (2013) no 220 ff, at 74f.

5 R Brehm, Berner Kommentar, Obligationenrecht, Die Entstehung durch unerlaubte Handlung, Art. 41—
61 (4th edn 2013) ad art 41 no 120, at 103; K Oftinger/EW Stark, Schweizerisches Haftpflichtrecht, Band I:

B Winiger/C Duret/A Dubout/A Parreaux/S Suter 2/4



4. Switzerland = 107

In order to determine whether the conduct of the tortfeasor was objectively likely to
cause such damage as occured, the judge conducts an ‘objective examination ex post’
from an ex ante perspective.® In doing so, he assumes that he deals with a ‘normal per-
son’ ie a person normally capable of foreseeing in certain circumstances whether his or
her conduct could cause damage.’

In order to test adequacy, the judge must consider all the circumstances of the case.
In doing so, he has to take into account the scope of the foreseeable risk and additionally,
he has to verify the purpose of the law in question (Lehre vom Schutzzweck der Norm).?
The question is whether the statute seeks to prevent damage of the kind that occurred
(in casu to prevent the boy from suffering harm).

In exercising his discretion, the judge has to adjudicate the matter in accordance
with the principles of justice and equity (nach Recht und Billigkeit) considering all the
circumstances of the case.

1"

12

13

In casu, the case was decided on the basis of the adequacy rule (ordinary course of 14

things and general experience of life)’. Although A was cautious, (he was slowing down
and preparing to brake), he should have focused his attention on the child. In particular,
he should not have assumed that the adult was holding the child by the hand and that
the child had noticed the car. Under these circumstances, A should not have assumed
that the child would behave properly. A should have clarified an ambiguous situation
with at least a warning signal or even a reduction of his speed so that he could have
stopped his vehicle.'’

Allgemeiner Teil (5th edn 1995) § 3 no 21, at 114; I Schwenzer, Schweizerisches Obligationenrecht, Allge-
meiner Teil (7th edn 2016) no 19.03, at 137; ATF 123 III 110, 112 c 3a (1997); 117 V 369, 382 c 4a (1991); 115 V
133,142 ¢ 7 in fine (1989) and TF, 5C.61/2004, 26.4.2005, c 5.4 (unpublished).

6 R Brehm, Berner Kommentar, Obligationenrecht, Die Entstehung durch unerlaubte Handlung, Art. 41—
61 (4th edn 2013) ad art 41 no 122b, at 105; K Oftinger/EW Stark, Schweizerisches Haftpflichtrecht, Band I:
Allgemeiner Teil (5th edn 1995) § 3 no 22, at 115; W Fellmann/A Kottmann, Schweizerisches Haftpflicht-
recht, Band I: Allgemeiner Teil sowie Haftung aus Verschulden und Persénlichkeitsverletzung, gewohn-
liche Kausalhaftungen des OR, ZGB und PrHG (2012) no 426, at 151; ATF 131 IV 145, 147 ¢ 5.1 (2005).

7 R Brehm, Berner Kommentar, Obligationenrecht, Die Entstehung durch unerlaubte Handlung, Art. 41—
61 (4th edn 2013) ad art 41 no 122c, at 106; W Fellmann/A Kottmann, Schweizerisches Haftpflichtrecht,
Band I: Allgemeiner Teil sowie Haftung aus Verschulden und Personlichkeitsverletzung, gewohnliche
Kausalhaftungen des OR, ZGB und PrHG (2012) no 425, at 151; ATF 85 II 350, 354 ¢ 1 (1959).

8 R Brehm, Berner Kommentar, Obligationenrecht, Die Entstehung durch unerlaubte Handlung, Art. 41—
61 (4th edn 2013) ad art 41 no 121a; K Oftinger/EW Stark, Schweizerisches Haftpflichtrecht, Band I: Allge-
meiner Teil (5th edn 1995) § 3 no 32 f, at 121; W Fellmann/A Kottmann, Schweizerisches Haftpflichtrecht,
Band I: Allgemeiner Teil sowie Haftung aus Verschulden und Personlichkeitsverletzung, gewthnliche
Kausalhaftungen des OR, ZGB und PrHG (2012) no 453 £, at 161f; ATF 123 III 110, 112 c 3a (1988) and TF,
5C.88/2004, 26.10.2004, c 4.1 (unpublished).

9 See c 2.1: ,Grundvoraussetzung fiir das Bestehen einer Sorgfaltspflichtverletzung und mithin fiir die
Fahrléssigkeitshaftung ist die Vorhersehbarkeit des Erfolgs’.

10 See art 26 (2) of the Swiss Federal Act on Road Traffic and arts 4 (3) and 29 (2) of the implementing or-
dinance OCR; R von Werra, Du Principe de la confiance dans le droit de la circulation routiere, ZVR 4/1970,
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Tribunal fédéral suisse (Federal Supreme Court of Switzerland) 19 October 2004
ATF 1301337

Facts

75-year-old X underwent cardiac surgery. After a successful intervention, he became dis-
oriented. Despite tranquilizers administered by the medical professionals, X left his
room, jumped out of a window and died. His widow V1 and daughters V2 and V3 subse-
quently filed a claim against the hospital arguing that the organisation had acted negli-
gently, ie that X’s supervision was insufficient. The regional court rejected the claim on
15 March 2004, and the victims appealed against this decision in front of the Federal Su-
preme Court.

Decision

The Court admitted the appeal and rejected the regional decision. The Court considered
a generally accepted fact that about 20-30 % of patients undergoing this particular sur-
gery subsequently behave in a confused and unforeseeable manner. In casu, with re-
gard to such a probability, the Court consequently argued that the safety measures taken
by the hospital were insufficient. Indeed, the medical staff should have taken greater
precaution regarding X’s supervision or better still, have even placed him in the inten-
sive care unit.

Comments

The legal relationship between the physician and the patient is generally established by
a care contract of mandate (art 394 ff Swiss Code of Obligations [scop.t Consequently,
the claimant can either argue his case on the grounds of a breach of contractual law or
tort law'™2,

200; ATF 115 IV 239, 240 c 2 (1989); 104 IV 28, 31 ¢ 3c (1978) and TF 6S. 721/2001, 18.2.2002, ¢ 2b/bb (unpub-
lished).

11 ATF 120 II 248, p 250 c 2c (1994) and references; TF, 4C.178/2005, 20.12.2005, SJ 2007 I 141, 145, c 3.1 (un-
published); RH Weber, Kommentar ad Art. 398, in: H Honsell/NP Vogt/W Wiegand (eds), Obligationen-
recht I. Art. 1-529 OR, Basler Kommentar (6th edn 2015) ad art 398 no 25ff; W Wiegand, Der Arztvertrag,
inshesondere die Haftung des Arztes, in: Arzt und Recht (1985) 84, 91; P Ducor, L’expert médical et 1a cau-
salité, in: C Chappuis/B Winiger (eds), Les causes du dommage: Journée de la responsabilité civile 2006
(2007) 179, 181; S Bollinger Hammerle, Die vertragliche Haftung des Arztes fiir Schdden bei der Geburt,
Theése Lucerne 2004, 39.

12 ATF 120 Ib 411, 414 c 4a (1994); MW Kuhn/T Poledna, Artzrecht in der Praxis (2nd edn 2007) 357f;
A Biichler/M Michel, Medizin-Mensch-Recht: Eine Einfithrung in das Medizinrecht der Schweiz (2014) 181.
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In this particular field, the physician has a professional duty of care and is responsi-
ble for its violation.™® These duty requirements should not be determined as a general
norm but rather be defined in each individual case.’* To determine if a duty of care has
been breached (either by omission or action), the judge has to compare the tortfeasor’s
behaviour to that of the diligent hypothetical behaviour of an individual comparable to
the tortfeasor (in the present case a careful doctor).”® The objective foreseeability of the
damage according to the ordinary course of events and the general experience of life
can be used as criteria to establish adequate causation and the duty of care in the speci-
fic case.'®

In the case at hand, the Supreme Court assessed what precautionary measures the
medical staff could have adopted in order to avoid the damage caused. The Court re-
jected the argument raised by the medical staff that the fatal event was unforeseeable,
as its post-operative risk has been observed in 20-30 % of patients after surgery. Based
on this probability level, a certain psychological condition leading to unpredictable be-
haviour should have been expected."” The Court consequently deemed the medical care
to have been insufficient to cope with the patient’s psychological confusion.

In addition to the aforementioned, legal doctrine perceives the element of post-op-
erative supervision as a compulsory component of the duty of care.’® In cases like the
one at hand, the medical staff should have foreseen that the patient’s behaviour would
be confused. The Court used the foreseeability argument of a particular medical duty of
care as a legal basis to hold the hospital liable."” The case at hand shows again that, in
Swiss law, fault and adequacy are two distinct, but tightly intertwined concepts. The rea-
son for the intertwinement is the definition of adequacy as what is foreseeable ‘accord-
ing to the ordinary course of things and the general experience of life’. This expression
is based on foreseeability, which also plays a central role in the assessment of fault.

13 TF, 6B_1065/2013, 23.6.2014, c 1.1 ; ATF 133 I11 121, 124 ¢ 3.1 (2007); 130 IV 7, 11 ¢ 3.3 (2004); TF, 4A_48/2010,
09.07.2010, ¢ 6.1 (unpublished); ATF 120 Ib 411, 413 c 4a (1994); 116 II 519, 521 c 3a (1990); 115 Ib 175, 180 c 2b
(1989); 113 11 429, 432 f c 3a (1987); P Ducor, L’expert médical et la causalité, in: C Chappuis/B Winiger (eds),
Les causes du dommage : Journée de la responsabilité civile 2006 (2007) 179, 181.

14 TF, 4C.345/2003, 11.01.2005, ¢ 3.1 (unpublished).

15 ATF 116 Ia 162,170 f ¢ 2c (1990), JdT 19921V 5; 112 11 172, 180 ¢ 2c (1986), JdT 1986 157; 137 I1I 539 (2011), JdT
2013 I 274, 278 ¢ 5.2; TF, 4A_22/2008, 10.5.2008, ¢ 3. On the notion of objective lack of diligence due to the
circumstances, see P Ducor, L’expert médical et 1a causalité, in: C Chappuis/B Winiger (eds), Les causes du
dommage: Journée de la responsabilité civile 2006 (2007) 179, 181.

16 P Ducor, L’expert médical et la causalité, in: C Chappuis/B Winiger (eds), Les causes du dommage:
Journée de la responsabilité civile 2006 (2007) 179, 185f.

17 C5.3.

18 H Landolt, Organisationshaftung fiir medizinische Dienstleistungen und Produkte, in: A Bohme/F Gah-
wiler/F Theus Simoni/I Zuberbiihler (eds), Ohne jegliche Haftung — Festschrift fiir Willi Fischer Beitrdge
zum schweizerischen Haftpflicht- und Schuldrecht (2016) 311, 328 f; TF, 4C.345/2003, 11.1.2005, ¢ 3.1.

19 Such a way of analysing is also used in other cases, cf ATF 112 Ib 322, 329 c 4d (1986); 137 III 539 (2011),
JdT 2013 11 274; ATF 120 Ib 411, 414 c 4a (1994), JdT 1995 I 557. For foreseeability as a criterion to assess cau-
sality, cf also J Gross, Haftung fiir medizinische Behandlung (1987) 190ff and 196f.
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5. Greece

Areios Pagos (Court of Cassation) 182, 7 February 2011
ChrID 2011, 732, followed by partly dissenting remarks by K/ Roussos

Facts

1 V, an art collector, sold a painting of the well-known painter, MO to B, an art dealer. B,
knowing that A intended to edit a book on MO’s paintings, brought her the painting in
order to include it in the book. During their meeting, A declared, in a categorical way,
that the painting was not authentic and expressed her view with certainty, though she
did not examine the painting using any scientific methods. A did not show the scientific
care she was obliged to show, in view of the fact that she was known in the market as a
specialist on MO’s paintings. As a consequence, B reversed the sale and V had to return
the price (€ 19,076). For the above reasons, V filed an action against A claiming € 43,076
(€19,076 as damages for the harm he sustained according to art 914 GCC and € 24,000 for
compensation of his moral harm according to art 932 GCC). The Court of Appeal rejected
the action as not having a legal ground and the Court of Cassation confirmed said deci-
sion by holding that the Court of Appeal correctly interpreted arts 914, 297, 298, 330,
932 GCC.

Decision

2 The Court of Cassation concluded that the expression of a false view regarding the
authenticity of the painting was unlawful - as it contravened the general principle of
law, which dictates that it is not acceptable in everyday transactions that a person, when
acting, does not take into consideration the damage that can be caused to another per-
son and which said person could have prevented — but it was not an adequate cause for
the damage alleged by the plaintiff; the painting, as an object of art, cannot lose its value
only from the expression of a view by a third person. The refusal of the defendant to in-
clude the painting in the book she was going to edit and its owner’s loss of a chance to be
advertised was the only negative consequence the behaviour of the defendant could
have. On the contrary, any moderately prudent sociable man in the place of the defen-
dant could not foresee, according to the dictates of common experience, that the false
expression of a view for the authenticity of the painting, under the probable and usual
course of events, could be the cause for the reversal of the sale’s contract, without any
further investigation. Moreover, from the moment the plaintiff regained the (authentic)
painting, the plaintiff’s damage cannot be equal to the amount he returned to the buyer.
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Comments
See no 6ff 3

Athens Court of Appeal 10796, 1988
Ell Dni 34, 603, cmt by A Kritikos

Facts

V died after a car accident caused by A. Seven months after V’s death, his wife hanged her- 4
self because of severe depression caused by said death. Her children, mother and siblings
claimed damages from A for the funeral expenses they paid and compensation for the
pain and suffering they felt because of V’s wife’s death. The Court of Appeal confirmed the
decision of the court of first instance and rejected the plaintiffs’ action.

Decision

The Court of Appeal concluded that the fact that the wife of a victim of a car accident 5
hanged herself seven months after the death ofher husband, because of severe depression
caused by her hushand’s death, cannot be, according to the prevailing theory of adequate
causation as well as according to the theory of the protective scope of the rule of law, at-
tributed to the tortfeasor who culpably caused the death of her husband, and he cannot be
held liable for damages. According to the Court, the sudden death of the victim at the road
accident was capable of, and could provoke, a severe nervous breakdown for his wife and
aneed for therapeutic treatment or hospitalisation, the costs for which should be borne by
the tortfeasor, as the wife, in such a case, would have sustained direct damage and not in-
direct damage." In the case brought before it, however, the suicide and the damage caused
to the plaintiffs were so remote from the legal ground that generated A’s liability, that is
from the accident that caused V’s death, so as to prove an impossible consequence of the
initial tort. As this consequence could not have been foreseen by an ordinary and prudent
average man (A, in the case under judgment), the latter could not be held liable.

Comments
Under the Greek law of damages, the foreseeability of consequences is subject to the 6
adequacy theory, which still prevails in Greek jurisprudence.” This theory achieves to

1 SeealsoAthens Courtof Appeal 3839/1978 NoV 27,581, where it was held that the nervoushreakdown of the
parents of the victim constitutes direct damage of them, as a causal link between the damage event and the
result exists. According to the minority of the Court, however, the said breakdown constitutes non-compen-
sable indirect damage, given that the tortious act was directed against the son, the victim; his parents could
be compensated only if the prerequisites of arts 928 and 929 GCC were met, which was not the case here.

2 See M Stathopoulos, Law of Obligations-General Part (5th edn 2018) § 8 IV 4 no 125.
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reduce the number of cases where liability is established, as there is no liability for dam-
age caused from an inadequate cause.

An adequate cause is a cause that has, in general, a tendency, ie the capability to
lead to the damage, according to the usual course of events, so the said damage can be
attributed to a certain person, who must pay damages for it. There is no causal relation-
ship when the damage is caused by an unforeseeable, accidental or exceptional case or
which is due to the peculiarity of the specific case.*

No tort law provision of the GCC explicitly mentions foreseeability as a necessary
element to hold the actor liable or adopts the theory of adequate causation. It is, how-
ever, supported in Greek doctrine’ that the entire spirit of the law on damages and, in
particular, art 298 GCC can be used as a ground for accepting said theory. Although art
298 GCC explicitly uses the criterion of adequate cause only for determining lost profit,
its meaning, however, can be used more generally.® Thus, adopting the theory of ade-
quate causation, the Athens Court of Appeal held that a person who causes an accident
resulting in somebody’s death cannot foresee that the latter’s wife will commit suicide
and is not liable for damage caused to the relatives of the person who committed suicide.

Areios Pagos (Court of Cassation) 1219, 25 June 2015
Published in NOMOS and ISOKRATIS

Facts

A, while driving a tractor near the main square of a village, violating a street sign that
prohibited the entrance of heavy vehicles in the village, hit and fatally injured V, a six-
year-old boy who, whilst playing in the said square, suddenly ran and crossed the street.
The duty of supervision of the minor had been temporarily entrusted by the child’s par-
ents to the grandfather, who ran a cafeteria in the square, but who, during that time,
was busy serving his customers.

The Court of Appeal found that the accident and its tragic consequence were exclu-
sively due to the negligent behaviour of V, who did not check the street before crossing
it, as well as to that of his grandfather and parents who neglected to supervise him. No
element could justify any liability on A’s part; on the contrary, it was proved, according
to the Court, that the accident was not causally related to any negligent act or omission
of A, given that he could not have foreseen and/or avoided the accident whatever care
he had shown. In addition, the violation of the street sign is not causally connected to the

3 M Stathopoulos, Law of Obligations-General Part (5th edn 2018) § 8 IV 4 no 127.

4 See M Stathopoulos, Law of Obligations-General Part (5th edn 2018) § 8 IV 4 no 125, where reference is
also made to the existing abundant relevant jurisprudence in fn 188.

5 See M Stathopoulos, Law of Obligations-General Part (5th edn 2018) § 8 IV 4 no 126.

6 For more details, see M Stathopoulos, Law of Obligations-General Part (5th edn 2018) § 8 IV 4 no 131.
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accident, as the said sign serves other purposes and the same result would have oc-
curred if any other type of vehicle instead of the tractor had been involved.

Decision

The Court of Casssation quashed the decision of the Court of Appeal on the following
grounds: a) because it was neither sufficiently nor clearly justified why A’s particular be-
haviour, irrespective of V’s behaviour, did not create risky conditions for the safety of
children and did not contribute to the detrimental consequence; and b) because the rea-
sons for which the accident could not have been avoided, if A had respected the prohibi-
tory sign and had not entered the village, were not mentioned; mentioning that the same
risk exists from the circulation of any other type of vehicle or that the driver was driving
at a speed below that permitted in a residential area (25 km/h) does not suffice, even more
so when the circulation of heavy vehicles was totally forbidden on the particular road.

Comments

The decision of the Court of Appeal holding that the accident was not causally related to
any negligent act or omission of A, given that he could not have foreseen and avoided
the accident whatever care he had taken shows that foreseeability is taken into consid-
eration by Greek courts in order to exempt or reduce liability. Also by mentioning that
the violation of the street sign is not causally connected to the accident, as the said sign
serves other purposes, the Court indicates that the protective scope of the rule of the law
applied is also taken into consideration by courts when judging whether liability is to be
established.

6. France

Cour de cassation, Chambre civile 1 (Supreme Court, First Civil Division) 28 April 2011,
10-15.056

Bull civ I, no 77; JCP G 2011, no 752, note L Bernheim-Vandecasteele; RDC 2011, 1153, note G Viney and 1156,
note YM Laithier; RDT 2011, étude 9, note M Tchendjou;
<https://www.legifrance.gouv.fr/affichjurijudi.do?idTexte=JURITEXT000023931088>

Facts

The claimants, living in Western France, purchased a tour package to Cuba from Paris
Charles-de-Gaulle airport. To reach the pick-up point at the airport, they booked train
tickets with the national rail operator Société nationale des chemins de fer (SNCF). Due to
a technical incident, the train was delayed more than three hours, which prevented the
claimants from getting to the airport in time and, eventually, from travelling to Cuba.
Each claimant was later awarded a € 24 travel voucher for his or her loss. Regarding this
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amount of compensation as ridiculous, they filed a claim against SNCF before a commu-
nity court (juridiction de proximité) in order to get full compensation, covering the total
amount of the travelling expenses related to the tour package, return tickets to their
domicile and € 300 for non-pecuniary harm (préjudice moral).

Decision

The Saint-Nazaire community court awarded the claimants full compensation of their
losses on the ground that ‘SNCF could not argue that the total impossibility for the claim-
ants to continue their journey and to connect with a flight as planned was entirely un-
predictable when concluding the contract’. The Cour de cassation quashed this judgment
and held that the community court ‘did not explain how and why SNCF could foresee,
when concluding the contract, that [the clients’] final destination was not the station of
arrival of their train and that they had booked a connecting flight’.

Comments

Under French law, the foreseeability test does not apply to tortious liability cases. Ac-
cordingly, this case illustrates the distinctiveness of contractual liability, as unforesee-
able consequences are in principle included in the scope of compensation under tort
law. According to art 1231-3 Civil Code, a contracting party is liable only for those losses
which were foreseen or could have been foreseen when concluding the contract, unless
the contractual non-performance is due to bad faith or gross negligence. In these latter
cases, he will be liable for all losses which are the ‘immediate and direct consequence’ of
non-performance (art 1231-4 Civil Code). Both limitations only apply to contractual dam-
ages.!

Despite the rather explicit wording of art 1231-3 Civil Code, the unforeseeability de-
fence has not always been consistently applied by the Cour de cassation.? Prior to the
present case, it was quite common for French lawyers to consider this limitation as ob-
solete. In one of the major textbooks on the law of obligations, one can still read that
‘this provision, probably somewhat forgotten by practitioners, is not relied upon very of-
ten’.? Yet, the 2011 judgment of the Cour de cassation seems to have catalysed a new
trend bringing back to the forefront the limitation of contractual damages to foreseeable
losses.

1 For further details on both provisions (former arts 1150 and 1151 Civil Code), see in English S Whittaker,
The Law of Obligations, in: J Bell/S Bayron/S Whittaker (eds), Principles of French Law (2nd edn 2008)
353f; B Nicholas, The French Law of Contract (2005) 228ff; S Rowan, Remedies for Breach of Contract
(2012) 114ff.

2 The reference work on this limitation is still I Souleau, La prévisibilité du dommage contractuel (1979).
3 A Bénabent, Droit des obligations (19th edn 2021) no 425 (‘cette regle, sans doute un peu oubliée des pra-
ticiens, n’est pas trés souvent invoquée’).
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This is not totally irrelevant for tort law, however, as contractual liability has a very 5
wide scope in French law and can apply in cases which, in almost all other legal systems,
would fall under tort law. For example, it is accepted under French law that, in cases
where a liability claim arises between members of a so-called homogenous chain of con-
tracts along which the ownership of a thing has been transferred, the claim is founded
in contract, not in tort.” It can therefore occur that a defendant will be able to rely on the
unforeseeable damage defence because he is sued in contract, although he has no direct
relationship with the claimant and the latter’s claim would be based in tort in almost
any other legal system.’

7. Belgium

Cour d’appel (Court of Appeal) Antwerp, 29 April 2003
RW 2006-2007, 405

Facts

When maneuvering his truck, a driver collides with an oil tank not equipped with a pro- 1
tecting valve, causing the fuel to pour out of the tank. Almost 27,000 litres of oil thus
flowed directly into the public sewerage system via the company’s internal sewerage
system before ending up in the sewage treatment plant located in the municipality of Ra-
vels. The Flemish water purification company sues the oil tank’s owner and the truck
driver’s employer for the costs of restoring the sewage plant to its correct condition.

Decision

The Antwerp Court of Appeal holds both the owner of the oil tank and the victim itself 2
(the Flemish water purification company) liable. The former is held liable for having
parked a heavy oil tank in its car park without any safety measures, neither for the tank
itself nor for the filling valve, and for not having called the competent services immedi-
ately after the accident. The latter is responsible according to the Court for not having
carried out — after the discovery of the initial pollution — any investigation into the ori-
gin of the pollution. Furthermore, the Flemish water company should have taken mea-
sures to prevent subsequent pollution and to intercept the residual flow of oil (those

4 See, eg, in English, D Mazeaud, Contracts and Third Parties in the Avant-projet de réforme, in: J Cart-
wright/S Vogenauer/S Whittaker (eds), Reforming the French Law of Obligations (2009) 223ff; JS Borghetti,
Breach of Contract and Liability to Third Parties in French Law: How to Break Deadlock? ZEuP 2010, 279,
283ff.

5 See, eg recently, Cour de cassation, Troisieme Chambre Civile (Supreme Court, Third Civil Division)
11 March 2020, 18-22.472; RDC 2020, no 3, 27, note | Knetsch; <https://www.doctrine.fr/d/CASS/2020/JURI
TEXT000042371973>.
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measures were adopted only after a second, even more severe, polluting incident oc-
curred fifteen days later).

In contrast, the Court of Appeal exonerated from all liability the truck driver who
caused the leak. The Court observes that the general precautionary standard can only be
considered as disregarded in the meaning of art 1382 of the former Belgian Civil Code if
it was foreseeable that such failure could result in damage. In the present case, it consid-
ers that the driver could not have anticipated: first, that the oil would flow into the com-
pany’s internal sewers in the event of a collision; second, that these sewers were con-
nected to the public sewer system; and third, that the oil would end up directly in the
water treatment plant of the municipality of Ravels.

Comments

In Belgian law, the concept of ‘foreseeability’ exists at two different levels: (1) at the level
of the breach as in the current decision or (2) at the level of the causal link as it will be
presented in the next decision.

Digest 3 (3d/7 nos 1-9) extensively discussed the question of whether foreseeability
is necessary for establishing fault. As a reminder, a person may only be held liable if he
or she could reasonably foresee that his or her conduct was likely to cause damage.' The
conduct does not have to be dangerous per se or very likely to cause damage. It is suffi-
cient that the person could reasonably expect any damage to occur due to his or her be-
haviour, even as a mere possibility.? The court rules by reference to the abstract stan-
dard of conduct of a reasonably prudent and diligent person. It assesses whether the
latter could have foreseen damage to happen in similar circumstances.> The author
must only foresee any damage, without having to anticipate the damage as it occurred in
concreto.

In Digest 3 (3d/7 nos 1-7), we referred to a case about a child playing in a park with a
plastic aeroplane using a slingshot.* After flying, the aeroplane landed in a walker’s eye.
The Supreme Court approved the trial judge’s decision to attribute fault to A, even
though an unhappy coincidence led to the circumstances. Indeed, if A could not have
foreseen the damage as it actually occurred (the injury to the eye of a passer-by), he
would have been able to foresee that some type of damage might occur due to his reck-
less behaviour (namely propelling a plastic aeroplane into the air with force while his
view was not clear).

For another example, a judge decided that a neighbour’s behaviour does not consti-
tute misconduct when he leaves a box of eggs in front of a neighbouring house’s door.
Usually, a reasonably prudent person checks before leaving his home whether the path

1 D Philippe, La prévisibilité du dommage, élément constitutif de la faute, JLMB 1996, 93-95.
2 Court of Appeal of Liege, 15 March 1994, Rev dr santé 1998-1999, 151.

3 Court of Appeal of Mons, 28 June 1994, JLMB 1996, 91.

4 Cass, 9 May 1971, RGAR 1972, no 8749.
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is clear, especially when moving out and carrying heavy loads. The occurrence of any
damage was therefore not foreseeable for the giver of this gift.> Another decision rules
out the liability of a fugitive who refused to comply with a police officer’s command. In-
deed, the fugitive could not reasonably have foreseen that the officer would hit the curb
and fall while pursuing him.® In another case, the Court discusses the predictability of
some snow falling for professional mountain guides. Contrary to the decisions men-
tioned above, it concluded that the detachment of some snow as a result of high tem-
peratures was a predictable phenomenon for mountain guides. Therefore, a guide, who
does not predict the consequence of intense heat on snow, which is lying on a steep slope
and falls on hikers, is guilty of misconduct.”

The concept of ‘remoteness of damage’ does not exist as such in Belgian law. Never-
theless, the case law tends to exonerate the author of a wrongful act when the damage
appears to be too remote from the fault. To support their rulings, the courts rely on the
unforeseeable nature of the damage in certain cases such as the one commented upon.
However, on closer inspection, the lorry driver could have been aware that damage
could result from his driving error. Therefore the fact that the driver was not able to an-
ticipate the damage as it actually occurred should have been of little importance. With-
out stating so, the trial judges likely considered that, regarding this chain of cascading
damage, the damage which ultimately occurred was too remote from the wrongful con-
duct to hold its author liable.

Where the fault results from a breach of a statutory norm, many authors consider
that there is no need to ascertain whether or not the damage was foreseeable (Digest 3,
4/7no 7).2 There are two reasons for this assumption. First, foreseeability is used as a cri-
terion, among others, to determine whether a third party behaved as a reasonably pru-
dent and diligent person. Since this abstract and general standard of good behaviour is
irrelevant in the face of a breach of a legal rule that ipso facto constitutes misconduct, it
is normal that the foreseeability condition is also ‘extinguished’. Secondly, when certain
conduct is imposed by law on a person in a specific context, it is precisely in order to
prevent damage from occurring. The element of foreseeability is then considered as in-
cluded anticipatively in this norm. One thinks, for example, of the rules of the Highway
Code.

The new Civil Code clarifies the role of the element of foreseeability of damage. In
Book 6, foreseeability is no longer a constitutive element of misconduct. It is relegated to
the rank of a simple criterion, among others, enabling the material element of fault to be
assessed. In this context, art 6.6 indicates that, in the absence of a breach of an expressly
formulated standard, the judge may take into account, to assess the general duty of care

5 Civ Hasselt, 30 June 1987, RGAR 1989, no 11496.

6 Court of Appeal of Brussels, 12 January 2000, RGAR 2001, no 13320.

7 Court of Appeal of Brussels, 15 September 1999, RGAR 2000, no 13271.

8 B Dubuisson/V Callewaert/B De Coninck/G Gathem, La responsabilité civile. Chronique de jurisprudence
1996-2007, vol 1: Le fait générateur et le lien causal (2009) 39, no 26.

2/7 E De Saint Moulin/B Dubuisson

10



1"

12

13

14

118 = 2.Is liability limited where the consequences are unforeseeable?

and diligence owed by everyone, ‘the behaviour’s reasonably foreseeable consequences’
among other elements.’

Cour de cassation / Hof van cassatie (Supreme Court) 11 October 1989
RGAR 1992, no 12007

Facts

In the middle of the night, A loses control of his car and hits several vehicles parked
along the street. A flees the scene of the accident. Awakened by the sound of the collision
and fearing that his car may have been involved in the accident, V asks his wife to go
and check on the condition of his car. When his wife announces the damage to his car,
V suffers a heart attack and dies a few hours later in hospital.

Decision

The Brussels Court of Appeal exonerates the driver from any liability, considering that
‘the reparable damage in a necessary causal link with a fault is limited to its normal re-
percussions according to its nature’. The foreseeable consequences of driving miscon-
duct are damage to the vehicles involved in the accident, assault and battery to persons
involved in the accident and damage caused by a collision with furniture and buildings,
but not the repercussions on the health of persons who were not involved in the acci-
dent.

Comments
Contrary to the previous decision, the concept of foreseeability comes into play here, no
longer in the analysis of the constitutive elements of the fault, but in order to assess the
causal link.

Although this reasoning is clearly inspired by the theory of adequate causality, the
Court of Cassation refused to quash the judgment of the Court of Appeal. This is a juris-
prudential exception, which is difficult to explain in a legal system where only the theo-
ry of equivalence of conditions is in principle applicable (Digest 1, 1/7). Under Belgian
law, the author of a wrongful act is liable to pay full compensation for any damage
caused by that act, even if unforeseeable.’® Yet, in the present case, it is obvious that,
without the accident, the victim would not have died in the same way.

9 T Malengreau, Les faits générateurs de responsabilité dans le projet belge, in: B Dubuisson (ed), La ré-
forme du droit de la responsabilité en France et en Belgique — Regards croisés et aspects de droit comparé
(2020) 231, no 11.

10 Cass, 15 November 2006, Pas 2006, 2336.
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Rigorously applied, the theory of the conditio sine qua non sometimes leads to solu-
tions that might seem unfair. Applying this single theory to a broad variety of situations
involves the risk of extending the scope of liability in an ill-considered way, according to
the complexity of the causal chain. Judges, therefore, sometimes feel the need to inter-
rupt the chain of causation by various means.™

There was another interesting case ruled by the court of first instance in Verviers."
In this case, a traffic accident — caused by a driver’s fault — leads to the hospitalisation of
the victim who was slightly injured. The initial car accident is then followed by a severe
therapeutic accident: a cardiac arrest occurs while the anaesthetist was wrongfully ab-
sent, resulting in irreversible cerebral and neurological damage for the victim. Accord-
ing to the judge’s reasoning, there is a break in the causal relationship between the ini-
tial fault of the driver and the final damage on the grounds that the therapeutic
accident cannot be considered as a normal consequence of the first accident.

In rare cases then, courts apply the so-called ‘theory of adequacy’, according to
which, only events that would normally cause the damage can be considered as its
causes. Under this objective approach of the normal course of events, only events with
an objective probability of causing the prejudicial result, in the natural order of things
or according to common experience, are to be considered as causal.”® Since this theory of
causation is not the one validated by the Belgian Supreme Court, the concept of foresee-
ability is less likely to be employed at the level of the causal link than at the level of the
misconduct. Cases like those commented upon are quite exceptional and only arise
when the outcome of the ‘but-for’ test proves to be too inequitable.

Hence, the Supreme Court sometimes endorses decisions which are not, or hardly,
reconcilable with the ‘but-for’ test, without however succeeding in formulating a gener-
al criterion on the basis of which derogations may be justified. A part of the Belgian doc-
trine is of the opinion that all the problems of causation can be solved using the ‘but-for’
test alone. This theory is seen as a guarantee of legal certainty. In many other countries,
after acknowledging that the misconduct is a necessary condition of the damage, an ad-
ditional selection is made.* Trial judges will find themselves in a more comfortable si-
tuation with the adoption of Book 6. According to art 6.18, § 2, ‘there is no liability if the
link between the harmful event and the damage is so remote that it would be mani-
festly unreasonable to hold liable the person from whom reparation is sought. In that
assessment, the judge shall take into account, in particular, the improbable nature of
the damage in the light of the normal consequences of the harmful event and the fact
that the faulty behaviour has not significantly increased the risk of the damage occur-

11 B Dubuisson/V Callewaert/B De Coninck/G Gathem, La responsabilité civile. Chronique de jurispru-
dence 1996-2007, vol 1: Le fait générateur et le lien causal (2009) 326, no 392.

12 Civ Verviers, 29 September 1999, Bull ass 2000, 103.

13 B Dubuisson/V Callewaert/B De Coninck/G Gathem, La responsabilité civile. Chronique de jurispru-
dence 1996-2007, vol 1: Le fait générateur et le lien causal (2009) 326, no 392.

14 See also PETL art 3:201, a).
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ring’."® This provision, based on the proposals which some authors have been making

for several years,'® aims at tempering the conditio sine qua non theory. In this way, the
trial judge will have more flexibility to deal with the wide variety of concrete situations
while preserving legal certainty.!’

8. The Netherlands

Hoge Raad (Supreme Court of the Netherlands) 25 March 1983
NJ 1984/629, case note (JH Brunner (Steengaassteller)

Facts

Stripped of all complications, the facts in this case come down to the following. A person
who worked as plasterer (steengaassteller) received an assessment for social security
contributions, because he was seen as an employer. Later, it was decided that he was not
an employer and that the assessment was void. The plasterer claimed damages, because
he stated that, as a result of the wrongful act of the social security institution, he had had
to terminate his enterprise as a plasterer. The appellate court had left open the question
whether the social security institution had acted wrongfully, and the nature of such
wrongfulness, and ruled that it was not foreseeable to the social security institution that
the cessation of the company of the plasterer would result.

Decision

The Supreme Court ruled that, for the questions of whether and to what extent damage,
as a consequence of his or her conduct, may be charged against the perpetrator of the
tort, significance must be attached to and what requirements must be imposed on the
foreseeability of the resulting damage also depends on the nature of the conduct and the
norms it violates. The appellate court should, therefore, have specified the norm that it
considered violated in order to be able to weigh the relevance of that violation in rela-
tion to the foreseeability of the damage.

15 Doc Parl, ch repr, 2022-2023, n°3213/001, p 89; B Dubuisson/H Bocken/G Jocqué|/G Schamps/T Vanswee-
velt|] Delvoie/B Zammito, La réforme du droit de la responsabilité extracontractuelle (2019) 7.

16 M Van Quickenborne, De oorzakelijkheid in het recht van de burgerlijke aansprakelijkheid (1972); ME
Storme, Kausaliteit in het Belgische aansprakelijkheids- en verzekeringsrecht, CRA 1990, 225; H Bocken,
Toerekening van aansprakelijkheid op grond van de equivalentieleer (2004) 245; M Van Quickenborne,
Oorzakelijk verband tussen onrechtmatige daad en schade (2007) 27; W van Gerven/A Van Oevelen, Ver-
bintenissenrecht (2015) 449.

17 B Dubuisson/H Bocken/G Jocqué|/G Schamps/T Vansweevelt|] Delvoie/ B Zammito, La réforme du droit
de la responsabilité extracontractuelle (2019) 84ff.
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Comments

This case illustrates the very nuanced approach the Dutch legal system takes towards
the relevance of foreseeability in relation to causal imputation. As art 6:98 BW pre-
scribes a multi-factor approach, in which the nature of the liability and of the damage
suffered play an important role, foreseeability of the damage is a factor that must be
considered against the background of these other factors. This means that, depending on
the nature of the liability (fault or strict, contractual or tortious, degree of guilt) and the
nature of the loss (personal injury, damage to goods, pure economic loss), more or less
weight may be given to the question of foreseeability. In literature, it is recognised that
the scope of protection of the rule of liability at stake, and not the foreseeability of the
loss, is usually decisive for the attribution of the loss."

Hoge Raad (Supreme Court of the Netherlands) 8 February 1985
NJ 1986/137, case note (JH Brunner (Henderson/Gibbs)

Facts

When a student fell off a float during a carnival, the police held him for a rioter. Without
reason, the student was hit with a police baton and allegedly suffered headaches, loss of
memory and general reduction of his intellectual capacities. The student sued the police-
man for the consequences of the hitting.

Decision

The appellate court rejected the claim, because it found that the victim’s recovery is
hampered by circumstances of such a nature that the failure of his recovery cannot be
attributed to the acts of the policeman. This ruling was based on the reasoning that,
from the various reports of the doctors who had examined the student (and which re-
ports essentially reached the same conclusion, namely that, shortly after the accident
and on subsequent occasions, no neurological abnormalities were found, and that it was
a case of ‘renteneurosis’, aggravation and querulant behaviour), no other conclusion
could be drawn. The Supreme Court understands this last consideration as meaning
that, in the court’s judgment, the complex of complaints alleged by the student stems
from a response to the policeman’s wrongful act determined by his personal predisposi-
tion, as a result of which the consequences of the act for the student’s mental and physi-
cal health, also in relation to his neurotic need to receive compensation, are more severe
and last longer than would be the case in the normal course of events. The Supreme
Court rules that, in the case of a tort consisting of inflicting injury, the consequences of

1 Eg DA van der Kooij, Relativiteit, causaliteit en toerekening van schade (dissertation Erasmus Univer-
sity of Rotterdam, 2019) no 282ff.
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a response to that act determined by the victim’s personal predisposition will generally
be attributed to the offender as a consequence of the tort, even when that response is
partly the result of the victim’s neurotic need to obtain compensation and even if the
consequences are for that reason more serious and longer lasting than would be the
case in the normal course of events. This would only be different under special circum-
stances, eg if the victim had failed to make every effort on his part that could reasonably
be expected from him - also taking into account his personality structure - to contribute
to the recovery process. However, the Court did not establish that such special circum-
stances had arisen in this regard. Furthermore, the Supreme Court points out that this
does not alter the fact that the personal predisposition of the victim and the risk in gen-
eral for the emergence of complaints such as the present one arising therefrom may
well form a factor that can be taken into account when estimating the damage.

Comments

This case illustrates that, although art 6:98 BW may limit the liability for certain conse-
quences which stand in a but-for relationship to a tort, when personal injury (‘nature of
the damage’) resulting from fault liability (‘nature of the liabhility’) is at stake, unforsee-
ability of the damage does not bar liability. As the Supreme Court states, it may be differ-
ent when such consequences are to be attributed to contributory negligence (failure to
contribute to one’s recovery). Furthermore, a personal predisposition may be taken into
account in the assessment of damages: if it were to be expected that the predisposition
would have caused the victim to lose his ability to earn money at a certain moment any-
way, then the duration of his loss — and consequently the liabhility of the tortfeasor — may
be limited. The latter is an issue of proof, which is in practice not easily met. More re-
cently, the Supreme Court has ruled that these rules on predisposition also apply in the
case of damage to objects.?

9. Italy

Corte di Cassazione (Court of Cassation) 11 September 1998, no 9037

De Jure, online

Facts
A, the defendant, negligently repaired V’s car tyre. As a result, the tyre burst. According
to V, a jet of air originating from the exploding tyre caused a traumatic tibiotarsal distor-

2 Hoge Raad 27 November 2015, ECLI:NL:HR:2015:3397, NJ 2016/138, case note S Lindenbergh.
3 Hoge Raad 19 July 2019, ECLI:NL:HR:2019:1278, NJ 2020/391, case note J Spier (Prejudiciéle vragen aard-
bevingsschade).
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tion that he suffered with consequent illness and permanent disability equal to 10 % of
the claimant’s physical capacity.

Decision

The Court ascertained that the tibiotarsal distortion was caused by an anomalous
movement of the leg, which caused the injury suffered by V. The injury was a conse-
quence, not of the air jet emanating from the bursting tyre, but of an anomalous body
movement that V did as a reaction to the loud unexpected sound of the bursting of the
tyre. Therefore, both the lower courts and the Corte di Cassazione excluded the causal
link between the noise, V’s psychic reaction to it, the sudden movement of the body
and the distortion he suffered: ‘because the injury does not constitute a normal conse-
quence, verifiable according to the calculation of statistical regularity, of a loud and
sudden noise’.

Comments

According to this ruling, the injury was not a foreseeable consequence of the defen-
dant’s negligence; hence he is not liable for it. The decision relies on the doctrine of
objective foreseeability, according to which, only those consequences that a reason-
able person could ex ante imagine as a typical consequence of certain conduct can es-
tablish a causal link. Subjective (un)foreseeability, on the other hand, does not limit
liability.

Even if not mentioned by the Corte di Cassazione, the case was decided by applying
the ‘adequacy of causation’ test, according to which, the defendant is not liable for losses
produced by conduct that, ex ante, would not have been considered adequate to provoke
the loss. The fact that damage nonetheless arises is considered irrelevant by the law,
being ascribed to a series of different and fortuitous circumstances that cannot be im-
puted to the agent.

10. Spain

Tribunal Supremo (Supreme Court) 5 April 2019
R 2019\2487

Facts

The falling of sparks and incandescent pieces of the electrical cables of a line of low ten-
sion owned by the electric company A causes a forest fire that devastates thousands of
hectares, causes serious fires in many buildings and the death of four persons. The vic-
tims, V1 to V50, claim compensation for personal injury and property damage caused by
the fire. The Court of First Instance and the Court of Appeal decide for the claimants, and
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A files an appeal in cassation arguing, among other grounds, that case law dealing with
the rules of the objective imputation of liability in the case of fires to property has been
incorrectly applied since, in addition to establishing factual causation, it requires that
the relevant criteria for objective imputation are met. The Supreme Court dismisses the
appeal and confirms the judgment of the Court of Appeal.

Decision

The Supreme Court holds that whoever seeks compensation must prove that an action
has caused damage, and for this it will be necessary to resolve the question about ma-
terial or physical causation. The theory of equivalence of conditions is sufficient to re-
veal the existence of this first causal step, but the theory has been criticised for contra-
dicting legal common sense, since the agent would be held liable for all the causes that
precede the result without distinguishing between those that originated responsibility
and those that should be ignored. For this reason, it is considered as unavoidable to
discriminate or select from among the multiple causes, an assessment with which one
leaves the area of physical causation to enter the area of legal causation, in order to de-
limit what damage, produced in the causal course of events, the agent is responsible
for. To achieve this delimitation, the theory of adequate causation and objective impu-
tation must be used.

In this case, the Court of Appeal does not find any criterion that supports the ab-
sence of objective imputation, since it considers that the conduct of the appellant, as re-
sponsible for the electrical cables and their maintenance, is the direct and efficient
cause of the fire that caused the harm. Legal causation serves to prevent the negligent
subject from being liable for any remote, improbable or indirect consequence that may
arise from his or her conduct, but this is not the case here ‘because even considering this
in light of the doctrine of adequate causation, objective imputation cannot be excluded,
since taking into account the circumstances of the case, the result produced, that is, the
fire, could not be ruled out as extraordinarily unlikely (ex ante and by an experienced,
sufficiently informed observer)’. Whether it is devastating, as is the case here, or more
limited, is not a matter of substance, since there are no causes attributable to third par-
ties that could contribute to it or to aggravate its result.

Comments

The old causation doctrine considered adequate causation to be a simple correction of
the doctrine of ‘equivalence of conditions’ (conditio sine qua non), which held that all the
events that preceded the production of a harm could be considered its cause. Since this
doctrine led to an extremely wide scope of liahility, an alternative doctrine of factual
causation, known as ‘adequate causation’, was adopted by the courts. This doctrine held
that not all the events that precede the production of damage have the same relevance.
Damage must be associated with the antecedent that, according to the ordinary course
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of events, has been its direct and immediate cause. All other events are peripheral and,
therefore, irrelevant to the effects of the attribution of responsibility.!

Seen from the angle of objective imputation theory introduced by Pantaleén in 1990,
the new adequacy criterion is not related to factual but to legal causation. It establishes
that a specific harmful event cannot be objectively attributed to the conduct of the actor
causing it when the production of the said event would have been ruled out, as extre-
mely improbable by an experienced observer. This ‘experienced observer’ (the German
‘optimaler Beobachter’) who should also possess the particular knowledge, in this case,
with the particular knowledge of the actor, would have considered the question ex ante,
at the time when the actor was prepared to carry out the conduct that led to the harmful
event.”

Legal scholarship usually points out that there are accidents which are impossible
to foresee, or that occur by pure coincidence, and that their unpredictability cannot be
made to rest exclusively on subjective probability, that is, on the ex ante perception that
actors themselves have of the possible consequences of their actions. In these cases,
what these scholars call the ‘objective probability’, ie according to the knowledge of an
‘optimal observer’, should also be taken into account to exclude from the scope of liahi-
lity risks that are excessively costly to anticipate and to foresee.* For this reason, the ade-
quacy doctrine as a criterion of objective imputation should be used in ‘cases of rare, ab-
solutely infrequent or erratic accidents’.* Thus, the ‘old criterion of adequacy’, now
converted into an objective imputation criterion, ‘continues to be useful for achieving
solutions that seem fair in some cases of completely irregular or abnormal causal
courses, which do not easily fit into the other objective imputation criteria’.’

Perhaps due to the residual nature that the doctrine has assigned to adequacy, it is
difficult to find decisions that openly solve the case raised following this criterion of ob-
jective imputation.® However, some judgments, when identifying adequate causation
with ‘efficient causation’, seem to continue to refer to that ancient doctrine that saw in
adequate causation an alternative to the factual causation established by the ‘conditio
sine qua non’ test.” Rather often, considerations on adequate causation are also mixed

1 R de Angel Yagiiez, Tratado de responsabilidad civil (1993) 754 ff and, in more detail, in: Causalidad en la
responsabilidad extracontractual sobre el arbitrio judicial, la “imputacién objetiva” y otros extremos
(2014) 124ff.

2 F Pantaledn Prieto, Article 1902 in: Comentario del Cédigo Civil. Ministerio de Justicia (1991) 1987.

3 P Salvador Coderch/A Ferndndez Crende, Causalidad y responsabilidad (Tercera edicién), InDret (2006)
no 329, 9f.

4 P Salvador/A Ferndndez Crende, InDret (2006) no 329, 9.

5 F Pantaledn Prieto, Article 1902 in: Comentario del Cédigo Civil. Ministerio de Justicia (1991) 1590. Re-
cent case law holds a similar position, see, eg, STS 24 February 2017 (R] 2017\826).

6 See FA Melchiori, Las teorias de la casualidad en el dafio. Equivalencia de condiciones, causalidad ade-
cuada e imputacion objetiva en la doctrina del Tribunal Supremo (2020) 107 ff and passim.

7 See, eg, STS 16.5.2001 (RJ2001\6213), 16.3.2004 (R] 2004\3167), 11.11.2004 (R] 2004\6898) and 27.1.2006 (R]
2006 615), and Administrative Chamber 18.5.2010 (R] 2010\3651). On ‘efficient causation’ as a synonym for
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with the analysis of fault, and courts move seamlessly from one element to another
without even realising it.

11. Portugal

Tribunal da Relacdo de Guimaraes (Guimaraes Court of Appeal) 6 February 2020’
1738/17.9T8VRL.G2

Facts

On a motorway, a driver (A) could not decide whether he wanted to exit at a road junc-
tion into another lane. As he hesitated and finally decided not to exit and to return to the
main lane, another car, driven by the injured party (V), collided with A’s car, causing a
rear-end crash. Moments later, unable to see the crash site due to fog, a third driver (C)
crashed into V’s car, rendering this vehicle unusable, with over € 70,000 worth of dam-
age. Difficulties arose regarding establishing which party was at fault (or if it was a case
of strict liability).

Decision
The Court decided that it was the sudden manoeuvre of A’s car that caused V’s collision
and triggered C’s crash into V.

‘adequate causation’, see FA Melchiori, Las teorias de la casualidad en el dafio. Equivalencia de condi-
ciones, causalidad adecuada e imputacién objetiva en la doctrina del Tribunal Supremo (2020) 69f.

8 This is the case, eg, in STS 16 May 2001 (R] 2001\62), where the reckless manipulation of a gas lighter or
steel tools by a relative that should not have been allowed into a booth loaded with pyrotechnic material
caused its explosion. The Supreme Court points out that, since the booth’s owner knew the risks that such
a presence entailed, ‘the causal relationship between his negligent conduct and the resulting harmful re-
sult is evident’. Similarly, both elements are used interchangeably in STS 14 February 2000 (R] 2000\675).
where the Supreme Court holds that there is adequate causation between the death of a 12-year-old girl
who threw herself from a school window located on the seventh floor of the building and the inappropri-
ate height of and lack of protection at the windows, and ends up apportioning liability on the ground of
contributory negligence, or, finally in STS 6 September 2005 (R] 2005\6745), where the Court speaks of the
‘non-existence of adequate causation’ between the omission of the owner of a ground-level irrigation pool
on an unfenced farm that was partially full and had no protective fence and the death of a 4-year-old boy
who fell into it. The court decides for the defendant on the grounds of ‘exclusive fault’ (100 % contributory
negligence) of the child and his parents.

1 <http://www.dgsi.pt/jtrg.nsf/86c25a698e4e7ch7802579ec004d3832/544411350a97183802585150039130d?
OpenDocument>.
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Comments

The Court applies both arts 483 and 563 of the Civil Code to reject the idea whereby the
tortfeasor would be responsible for all the consequences that arise from a series of nat-
ural events that follow the event for which the tortfeasor is responsible. The Court ex-
plains that legal causation cannot be defined with the application of criteria which are
based on the natural succession of events, ie, the mere circumstance that two events
happened simultaneously — or, as in this case, one immediately followed the other - is
not enough to assert the existence of a legal cause-effect relationship between the event
and its consequences. Moreover, following the theory of adequate causation® (Ad-
dquanztheorie), the Court is required to make a judgement of ex post facto prognosis, as-
sessing whether the event is attributable to the tortfeasor, thus not requiring it to be ex-
clusively attributable nor directly attributable: the tortfeasor can be liable in cases of
indirect causation® or even in cases where multiple causes combine with the tortfeasor’s
cause. Nevertheless, the requirement of an ex post facto prognosis from the judge decid-
ing the case sets aside the possibility of causation when the judge places himself in the
position of the tortfeasor® and realises that the consequences of the event were unfore-
seeable, or, if they were foreseeable, they were very improbable or rare. Assessing cau-
sation is not only relevant when regarding the consequences of an event, but also to the
causation process in itself. This leads to the conclusion that the Portuguese system is sen-
sitive to situations of interruption of the causal chain that derive from an event for
which the injured party or third party is responsible. In cases where there are ‘chain re-
action’ car accidents, there is a causal link between the first collision and those that fol-
low. Therefore, the tortfeasor created the adequate conditions for C’s crash. Despite cau-
sation not being direct or immediate, it was certainly, in the Court’s view, an indirect
cause of this collision, the victim was not responsible for the collision and strict liability
was excluded, as A’s fault, as the sole and exclusive contributor to the accident, waives
C’s responsibility.

The main article regarding liability for unlawful acts states that the tortfeasor is re-
sponsible for losses that result from breaching the rights of another person (art 483). The
Portuguese system follows the theory of adequate causation (Teoria da Causalidade Ade-
quada, Addquanztheorie), which aims to narrow down the circle of losses for which the

2 Note that it is relatively unanimous that this theory is not perfect in determining causation. This is why
the Coimbra Court of Appeal mentions that the theory is complemented by other theories, such as evalu-
ating the protective purpose of the rule and whether the tortfeasor is acting within an allowed risk. Coim-
bra Court of Appeal decision on Case no 2866/07.4ATBMAILP1, 16 December 2009, <http://www.dgsi.pt/jtrp.
nsf/56a6e7121657f91e80257cda00381fdf/127dca4d2caa309e802576af003b70dd?OpenDocument>.

3 The ST] has repeatedly mentioned that there may be an intermediary event between the tortfeasor’s
event and the losses. If this intermediary event is an adequate consequence of the first, the tortfeasor is
liable for the losses.

4 Decision from the Tribunal da Relacdo do Porto (Porto Court of Appeal), 16 December 2009, in Case
no 2866/07.4TBMALP1, <http://www.dgsi.pt/jtrp.nsf/56a6e7121657f91e80257cda00381fdf/127dcadd2caa309e
802576af003b70dd?OpenDocument>.
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tortfeasor would be responsible if the theory of the conditio sine qua non was to be
adopted (take unforeseeable or unpredictable losses). According to academics, the theo-
ry of adequate causation can be formulated from a positive or negative perspective, and
the Portuguese legislator is not clear on which should be adopted, leaving the decision
between either one to the courts, who should take into consideration the circumstances
of the case. The positive formulation requires the event that produces the losses to be ab-
stractly suitable to produce the losses suffered, ie, causation is affirmed when, according
to the rules of experience and the normal consequences of events, the event that causes
the losses is a normal, natural or typical consequence of that event. The negative formu-
lation widens the scope of responsibility of the tortfeasor (therefore, according to some
authors, should not be used in cases of strict liability): the act or omission that was the
cause of the damage is not considered as the adequate cause only if exceptional, abnor-
mal or extraordinary causes contributed to the damage. Following this theory is art 563
of the Civil Code, which states that the obligation to pay compensation only exists in re-
lation to damage that the injured person probably would not have suffered if it were not
for the injury.

12. England and Wales

Jolley v Sutton London Borough Council, House of Lords, 18 May 2000
[2000] 1 WLR 1082

Facts

The claimant was aged fourteen when he and a friend set about repairing a derelict boat
which had been abandoned on amenity land near where they lived. The land was owned
and occupied by the defendant local authority. The boys jacked up the boat, using a car
jack and some pieces of wood, and the claimant began working on its underside. How-
ever, the rudimentary support failed, and the boat landed on the claimant’s back, caus-
ing him serious spinal injuries. The claimant sought damages from the defendant, which
conceded that it had breached the duty of care it owed him under sec 2 of the Occupiers’
Liability Act 1957, since its employees had been aware of the boat’s existence and of the
danger it posed to children. However, the defendant argued that it was not liable be-
cause the only foreseeable risk created by its negligence was of children climbing on the
boat and falling through the rotten planking.

Decision

Reversing the decision of the Court of Appeal, the House of Lords held that the trial
judge had been correct in finding that the injury suffered by the claimant had not been
too remote a consequences of the defendant’s admitted negligence. Lord Hoffmann
characterised the question in the case as whether the claimant’s injury fell within the
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scope of the defendant’s duty, with the scope of the duty being determined by asking
whether the injury fell within a description which could be said to have been reasonably
foreseeable. This description was to be ‘formulated by reference to the nature of the risk
which ought to have been foreseen’.! As to the appropriate characterisation of the risk
on the facts, Lord Hoffmann considered that a broad formulation — children meddling
with the boat at the risk of some physical injury — should be preferred to a narrow one —
children climbing on the boat and being injured when the rotten planking gave way be-
neath them - in part because the ingenuity of children ‘in finding unexpected ways of
doing mischief to themselves and others should never be underestimated’.” Lord Steyn
arrived at the same conclusion, but on the basis that the trial judge had been entitled to
find that the specific risk of the boat being propped up by a child and collapsing had
been reasonably foreseeable. As to the governing legal principles, he emphasised that
neither the precise manner in which the injury occurred nor its extent had to be foresee-
able, and said that the exact test to be applied could be determined only ‘in the context of
an intense focus on the circumstances of each case’.?

Comments

Lord Hoffmann’s focus in this case on the foreseeability of the risk that materialised isa 3
clear endorsement of the ‘scope of the risk’ approach to the remoteness enquiry.* This is
consistent with the requirement that the type or kind of damage suffered by the claim-
ant must have been reasonably foreseeable, a requirement established in the seminal
remoteness decision of the Privy Council in Overseas Tankship (UK) Ltd v Morts Dock
and Engineering Co Ltd, The Wagon Mound (No 1).° However, Lord Hoffmann’s analysis

is helpful in illuminating the principle that underlies the foreseeability requirement as
laid down in the earlier case.

This case also illustrates the challenges of applying the risk principle in practice, for 4
when it comes to identifying the risk or risks that made the defendant’s conduct negli-
gent, or (put differently) how to frame the foreseeability enquiry in a remoteness case,
consensus is often hard to come by. Nevertheless, this kind of indeterminacy is perhaps
unavoidable, and, as this case shows, the tendency has been to adopt a relatively broad-
brush approach to this question.®

1 [2000] 1 WLR 1082, 1091.

2 [2000] 1 WLR 1082, 1093.

3 [2000] 1 WLR 1082, 1090.

4 See also Roe v Minister of Health [1954] 2 QB 66, 85 per Denning LJ; M Stauch, Risk and Remoteness of
Damage in Negligence (2001) 64 MLR 191.

5 [1961] AC 388.

6 See, eg, the recent decisions in Lear v Hickstead Ltd [2016] EWHC 528 (QB), [2016] 4 WLR 73 and Royal
Opera House Covent Garden Foundation v Goldscheider [2019] EWCA Civ 711, [2019] PIQR P15 at [46].
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Cambridge Water Co Ltd v Eastern Counties Leather plc, House of Lords, 9 December
1993
[1994] 2 AC 264

Facts

The defendant leather manufacturer used a chemical solvent in its tanning process, and
there were regular spillages of small amounts of the solvent onto the floor of the tan-
nery. This solvent seeped through the floor into the soil below and thence into the un-
derground strata. Eventually, this led to the contamination of the water which the claim-
ant water company extracted from a borehole more than a mile away, with the result
that the water no longer complied with the minimum standards for use as drinking
water, so that the claimant was obliged to develop a new source of supply, at consider-
able cost. The claimant sought recovery of that cost from the defendant under (inter
alia) the rule in Rylands v Fletcher, which imposes strict liability for damage caused by
the escape of dangerous things. The trial judge found that the defendant could not rea-
sonably have foreseen that the spillages of the solvent would produce any perceptible ef-
fect on water taken down-catchment, or indeed that they would lead to any environ-
mental hazard or damage at all.

Decision

The House of Lords held that the finding that the damage had not been reasonably fore-
seeable meant that the claim must fail, since foreseeability of the type of damage that
had occurred was a prerequisite of liability under both private nuisance and the
Rylands v Fletcher rule. As far as the latter was concerned, this conclusion was based on
two main considerations. First, the language used in the foundational case of Rylands v
Fletcher indicated that liability was originally envisaged as being limited to foreseeable
harm.” And second, the strict liability rule was best understood as an offshoot of the tort
of private nuisance, and since recovery of damages in private nuisance was conditional
on foreseeability of the relevant type of damage, the requirement ought logically to be
extended to liability under Rylands v Fletcher. As for private nuisance, Lord Goff com-
mented that if, in ordinary circumstances, recovery for personal injury was conditional
on the foreseeability of the damage, then it was difficult to see why a claimant should be
in a stronger position in a case of damage to his land.

Although these are personal injury cases, the same broad-brush approach is discernible in property
damage actions: see The Carnival [1994] 2 Lloyd’s Rep 14.

7 See Fletcher v Rylands (1866) LR 1 Ex 265, 279, 280 per Blackburn | (referring to ‘anything likely to do
mischief if it escapes’, and to liability for the ‘natural and anticipated consequences’ of an escape).
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Comments

This case illustrates how the requirement of foreseeability has been extended beyond
negligence to other causes of action, including in this instance a rule of strict liability. It
has subsequently been clarified that the test to be applied in a Rylands case is whether it
was reasonably foreseeable that, in the event of an escape, damage of the relevant type
would occur.? It follows that the escape itself need not be foreseeable, but only the harm
that results. The requirement of foreseeability must also be understood in the context of
a general judicial tendency to restrict the scope of the rule, the effect of which has been
effectively to emasculate Rylands v Fletcher as a cause of action in the modern era. The
case also makes clear that foreseeability of the damage is a prerequisite of recovery of
damages in private nuisance, in practice a much more significant cause of action than
the Rylands rule.’

Smith v Leech Brain & Co Ltd, High Court (Queen’s Bench Division) 17 November 1961
[1962] 2 QB 405

Facts

The claimant’s husband suffered a burn on his lip when he was struck by a piece of mol-
ten metal while working in the defendant’s ironworks. Although the burn itself was
minor, he subsequently developed cancer of the lip, from which he died some three
years later. At the trial of the claimant’s action for damages, findings were made that the
burn was caused by the defendant’s negligence in not providing adequate protection
from the spitting of the molten metal, and that, on the balance of probabilities, the burn
had triggered a cancerous growth in tissue which was already in a pre-malignant condi-
tion owing to the deceased’s exposure to tar in a previous job.

Decision

Lord Parker CJ held that the death of the claimant’s husband was not too remote a con-
sequence of the defendant’s negligence. Because the defendant could reasonably have
foreseen the initial burn, it was liable for all the damage that flowed from it, whether
foreseeable or not. The test was not whether the defendant could reasonably have fore-
seen that a burn would cause cancer which would kill the deceased, but whether it

8 See, eg, Transco plc v Stockport Metropolitan Borough Council [2003] UKHL 61, [2004] 2 AC 1 at [33];
Stannard v Gore [2012] EWCA Civ 1248, [2014] QB 1 at [67].

9 See J Goudkamp/D Nolan, Winfield & Jolowicz on Tort (20th edn 2020) §§ 15-037. Note, however, that
where the defendant is an occupier who did not create the nuisance, a more restrictive remoteness rule
applies, whereby both the type and the extent of the damage must have been foreseeable: Holbeck Hall
Hotel Ltd v Scarborough Borough Council [2000] QB 836.
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‘could reasonably foresee the type of injury he suffered, namely, the burn’.® This was an
application of the ‘eggshell skull rule’, which had not been affected by the decision in
The Wagon Mound (No 1) to adopt foreseeability in preference to directness as the test
of remoteness of damage in negligence.

Comments

This decision shows that in personal injury cases' the Wagon Mound test of reasonable
foreseeability™ applies only to the initial injury and not to its consequences. This ‘egg-
shell skull rule’ predates Wagon Mound,** but before this case it was not clear whether
it would survive it. The rule itself is much misunderstood and frequently misapplied,
largely because it is frequently said to mean that the defendant must ‘take his victim as
he finds him’, a proposition which is manifestly false if taken literally.” The rule applies
to psychiatric harm as well as to physical harm, so that provided some psychiatric illness
was foreseeable, the claimant can recover even if the illness he or she suffers is more
serious than was foreseeable because he or she was particularly susceptible to such in-
jury.’® Finally, in this case Lord Parker CJ confirmed that where the type of injury suf-
fered is foreseeable, a defendant is liable for the full extent of it, whether foreseeable or
not. Although this is sometimes said to be an application of the ‘eggshell skull rule’, it is
perhaps more helpful to see it as another, distinct, qualification of the Wagon Mound
foreseeability requirement.

10 [1962] 2 QB 405, 415.

11 [1961] AC 388.

12 The rule as such applies only to personal injuries, though it has been argued that it should be extended
to property damage: see M Jones (ed), Clerk & Lindsell on Torts (23rd edn 2020) §§ 2-177.

13 See above 2/12 no 3.

14 See, eg, Dulieu v White [1901] 2 KB 669, 679 per Kennedy J.

15 The most important mistake made about the rule is its extension to the claimant’s initial injury, the
reasoning being that where the initial injury occurred only because of an unforeseeable pre-existing sus-
ceptibility of the claimant, it is not considered to be too remote. This extension of the rule is not the law:
where no damage at all was reasonably foreseeable to a person of normal sensitivity and the claimant’s
abnormal sensitivity was unknown to the defendant, there is no liability. Not only is the damage in this
case ‘too remote’, but there is probably no duty of care either, or (if there is) no breach of it.

16 See Brice v Brown [1984] 1 All ER 997.
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13. Scotland

Hughes v Lord Advocate, House of Lords, 21 February 1963
1963 SC (HL) 31, 1963 SLT 150, [1963] AC 837

Facts

In order to undertake repair work, A, employees of the Post Office (for whose conduct 1
the defender was responsible in law), had accessed underground telephone cables via
a manhole. To protect their work, a canvas shelter had been erected over the open man-
hole by the employees and they had placed four paraffin warning lamps around the
works. During a break from their work, the employees left the site of the works un-
guarded, having removed a ladder from the manhole and left it lying next to the shelter.
V, an eight-year-old boy, and a ten-year-old companion decided to explore the shelter,
taking with them the ladder and one of the paraffin lamps (attaching it to the end of a
rope). After V had explored the manhole using the ladder, and while he was exiting the
manhole, the lamp fell into the hole. This caused a violent explosion, knocking V off his
feet and into the hole, where he suffered severe burns.

V raised a claim in damages against A’s employer, arguing that A had not taken ade- 2
quate precautions to prevent an injury of the sort which had occurred, and that this was
in breach of a duty of care owed to V. A’s employer argued, amongst other points, that
the presence of children playing near the works was unforeseeable and furthermore
that, even had their presence been reasonably foreseeable, the explosion they caused as
a result of their explorations was unforeseeable. At both first instance and on appeal to
the Inner House of the Court of Session, V’s case was unsuccessful. V further appealed to
the House of Lords.

Decision

The House of Lords upheld V’s appeal, finding that: (1) the presence of children at the 3
site of the works was not unforeseeable: works of this sort were likely to attract the at-
tention of inquisitive children. That being so, to leave a manhole uncovered and un-
guarded was a breach of a duty of care owed to V to protect him from suffering harm as

a result of the danger created by the works; and (2) while the mechanism by which the
injuries were sustained (an explosion) might have been unforeseeable, the type of inju-
ries sustained (burns) was not unforeseeable, given the presence at the site of the paraf-
fin lamps.

Comments

The decision of the House of Lords in this case is a good example of the practical applica- 4
tion of the limiting nature of the duty of care doctrine, particularly in relation to the re-
quirement that both (i) the harm caused and (ii) the class of person harmed must have
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been reasonably foreseeable at the time when the defender ought to have been consid-
ering the possible ramifications of its conduct. On the facts of this case, harm to children
who might explore the works was foreseeable, one of the judges of the House of Lords
noting that it was ‘within common experience and knowledge that children may be al-
lured by and tempted to play and meddle with objects which for others would have no
special attraction’.!

The trickier question was whether it was foreseeable that children might cause an
explosion through meddling with the works. Counsel for A argued before their Lord-
ships that, while a minor burning injury caused by a lamp might be foreseeable, an ex-
plosion was not, noting that experts found it very hard to produce an explosion from
this lamp. However, their Lordships were not persuaded that the precise mechanism by
which burning was caused by a known source of danger (the lamp) had to be foresee-
able, noting that ‘the distinction drawn between burning and explosion is too fine to
warrant acceptance’® and that ‘it could reasonably have been foreseen that a boy who
played in and about the canvas shelter ... might in some way burn himself. That is just
what happened. The pursuer did burn himself, though his burns were more grave than
would have been expected’?

In its willingness to focus on the type of injury as that which had to be reasonably
foreseeable, rather than on the mechanism by which the injury was caused, the court
was able to reach a decision favouring the claim of a young boy harmed through the al-
lurement of an unguarded and obviously dangerous workmen’s site. However, the way
in which the type of injury ought to be formulated may not always be clear cut. More-
over, the approach taken is somewhat difficult to reconcile with the later decision of the
English Court of Appeal in Doughty v Turner Manufacturing,* where an explosion was
caused by an accidental knocking of an asbestos lid into a cauldron of molten metal. In
Doughty, the court focused not on the harm sustained by the plaintiff (burns) but rather
on the mechanism (the explosion), holding the injury to have been unforeseeable. The
result of these differing approaches is that, when assessing the limits of liability, the re-
lative importance which should be accorded to the type of harm when compared with
the mechanism by which it is caused is not wholly clear (albeit that a Scottish court
might well prefer to follow the analysis of the higher court, the House of Lords, and fa-
vour a focus on the foreseeability of the type of harm).

1 See the speech of Lord Morris of Borth-y-Gest, 1963 SC (HL) 31 at 42.
2 Per Lord Jenkins at 42.

3 Per Lord Morris of Borth-y-Gest at 43f.

4 [1964] 1 QB 518.
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Cameron v Hamilton Auction Marts Ltd, Sheriff Court, 13 June 1955
1955 SLT (S Ct) 74

Facts

A cow had been sent to be sold at A’s cattle auction. It escaped from its holding pen
through an unsecured gate, ran down a street, entered a building through an open door,
and climbed a set of stairs to the first floor of the building. Its weight caused the floor to
give way and, in falling into the ground floor shop premises below, it caused a tap to
turn on, flooding the shop. V, the owner of the shop, raised an action in damages against
A, arguing that it had negligently allowed the cow to escape from its auction pen. A ar-
gued that, even had it been negligent (which was denied), the damage caused by the cow
was not such that a reasonable person could have contemplated it as a natural conse-
quence of any negligence: it was too remote. The judge at first instance agreed with A,
holding that the damage caused was not such as could reasonably and probably have
been anticipated as a result of any negligence on the part of A. V appealed.

Decision

On appeal, the decision at first instance was upheld. The appeal court held that a defen-
der is not liable for all the direct consequences of negligence, even if they were unfore-
seeable (expressing the view that the ‘direct consequences’ approach to liability, taken
in the earlier English case of In re Polemis, was not the law of Scotland), but only those
probable results that might have been foreseen by a reasonable person. The harm
caused by the escaping cow was not reasonably foreseeable: as the appeal judge said,
‘a gate-crashing, stair-climbing, floor-bursting, tap-turning cow is something sui generis,
for whose depredations the law affords no remedy unless there was foreknowledge of
some such propensities’.

Comments

It is hard to imagine a more unforeseeable chain of events than the facts of this case. A
number of consequences might reasonably be foreseen if cattle are allowed to escape
and run amuck in a high street, and those consequences might include damage caused
to others’ property (including conceivably the sort of damage to goods caused by the pro-
verbial bull in the china shop). But damage to the fabric of a building caused by a cow
falling through the ceiling above, and a flood resulting from the cow’s struggles turning
on a tap, fall well outside the scope of reasonably foreseeable consequences. Not only
was the type of harm caused in this case (the destruction of an upper floor as well as a
flood) unforeseeable, but the mechanism by which the harm was caused (the fall of the
cow through a ceiling) was almost fanciful in nature. But the caveat in the quoted com-
ment of the judge on appeal ‘...unless there was foreknowledge of some such propensi-
ties’ is worthy of note: the implication is that, had A been aware that the cow’s tempera-
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ment made it prone to creating unexpected hazards, there might have been liability for
not taking extraordinary precautions to keep it safely in its pen.

The decision predates the influential Wagon Mound® decision of the Privy Council,
in which the direct consequences test for liability for remote harm was rejected in fa-
vour of a reasonably foreseeable consequences test, but already at the date of this deci-
sion (1955), the Scottish courts were showing themselves unwilling to apply a direct con-
sequences approach to the limits of liability for harm. Such a direct consequences
approach offers a very poor means to limit liability for consequences which, while cau-
sally related (on a sine qua non basis) to an act of negligence, are so unlikely in character
that the interests of justice and fairness favour relinquishing the wrongdoer from re-
sponsibility for those consequences.

Simmons v British Steel plc, House of Lords, 29 April 2004
[2004] UKHL 20, 2004 SC (HL) 94, 2004 SLT 595

Facts

V was employed by A at their steel-making plant. V was working with a torch on a table
used for burning steel when his legs became tangled in the tubes attached to the torch.
He fell, injuring himself when he hit his head against a metal bar. After the accident, V
experienced a worsening of a pre-existing skin condition and became severely de-
pressed at the turn of events.

At first instance, A was found to have been negligent in relation to the circum-
stances of the accident and V was held entitled to damages for the initial head injury but
not for either of the later injuries. The judge held that he was not persuaded that V had
proved that the consequential injuries had been caused by the first injury: rather he
thought that V’s anger at his head injury had triggered the later injuries. On appeal to
the Inner House of the Court of Session, the appeal bench allowed V’s claim for the con-
sequential injuries. A appealed to the House of Lords.

Decision

A’s appeal was dismissed, the House of Lords holding that: (1) a defender is not liable for
a consequence of a kind which is not reasonably foreseeable; (2) while a defender is not
liable for damage that was not reasonably foreseeable, it does not follow that he is liable
for all damage that was reasonably foreseeable: depending on the circumstances, the de-
fender may not be liable for damage caused by a novus actus interveniens or unreason-
able conduct on the part of the pursuer, even if it was reasonably foreseeable; (3) subject

5 Overseas Tankship v Morts Dock & Engineering Co (The Wagon Mound) [1961] AC 388, [1961] 2 WLR 126,
[1961] 1 All ER 404.
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to the qualification in (2), if the pursuer’s injury is of a kind that was foreseeable, the de-
fender is liable, even if the damage is greater in extent than was foreseeable or it was
caused in a way that could not have been foreseen; (4) the defender must take his victim
as he finds him; and (5) subject again to the qualification in (2), where personal injury to
a pursuer was reasonably foreseeable, the defender is liable for any personal injury,
whether physical or psychiatric, which the pursuer suffers as a result of his wrongdoing.
Applying these principles to the facts of the case, their Lordships took the view that
one of the things directly caused by the accident was anger on the part of V at having
been injured and that this anger had been a material cause of the exacerbation of his
skin condition and of his depressive illness. It did not matter whether those develop-
ments were not reasonably foreseeable or whether a psychologically more robust indi-
vidual would have recovered from the accident without developing either condition.

Comments

While the first two reported cases in this section emphasise reasonable foreseeability as
the principal test for liability for harm caused, this test exemplifies the further point
that, where liability is established for some initial personal injury (in this case, the head
injury suffered by V), the defender will be liable for all of the personal injuries resulting
from the harm caused even if some of those further injuries might not individually have
been reasonably foreseeable.® That is so even where, as in this case, some of those inju-
ries derive from the angry reaction of V at having suffered the initial personal injury.
A defender must ‘take his victim as he finds him’, even where that means accepting lia-
bility for consequences which would not have occurred in relation to a more mentally
robust (and less angry) victim.

Esso Petroleum Co Ltd v Hall Russell & Co Ltd (The Esso Bernicia) House of Lords,
6 October 1988
[1989] 1 AC 463, [1988] 3 WLR 730, [1989] 1 All ER 37, 1988 SLT 874

Facts

A ship (the Esso Bernicia) owned and operated by V was being berthed at an oil and gas
terminal. A coupling on one of the tugs assisting with the berthing operation failed, caus-
ing the vessel to catch fire. The tug cast off her line. Shortly after being cast off, the Ber-
nicia successively struck two jetties, causing damage to her hull and the escape of over
1,000 tonnes of bunker oil from her hold. She then struck a third jetty, causing damage
to her propeller, the jetty, and underwater piles. The following day, an attempt was

6 The principle is equally applicable to damage to a victim’s property, which may on occasion be more
extensive (or of greater value) than what might have been foreseen.
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made to contain some of the escaped oil. However, this attempt was unsuccessful when
booms deployed for the task failed. Oil pollution affected the shoreline near the term-
inal, causing loss to crofters (farmers of small holdings).

Vraised an action in damages against Al, the manufacturer of the tug, alleging that
they knew the uses to which the tug would be put, that its coupling had been negligently
fitted, and that such failure could reasonably have been expected to cause a fire necessi-
tating the casting off of its line. They also sued other parties, including A2, the owners
and operators of the tug, and A3, the operators of the booms. The sum claimed in dam-
ages by V included amounts paid by them to third parties (farmers) who had suffered
loss as a result of the oil pollution, such amounts having been paid out because of an
agreement entered into by major oil companies, which were tanker owners, that they
would indemnify those suffering loss in such circumstances. V argued that they had
been subrogated to the rights of the parties indemnified or, in the alternative, that these
consequential economic losses were part of their own losses, which should also have
been foreseen by Al.

At first instance, the judge considered that at least some of the damage caused was
reasonably foreseeable and ordered a proof before answer (a trial of the facts before an
assessment of legal arguments) to be held. The parties appealed against this decision to
the Inner House of the Court of Session, which excluded some of the claims of V. The par-
ties further appealed to the House of Lords.

Decision

The House of Lords held (among other findings) that: (1) affirming the analysis of the
Lord President in his judgment in the Inner House of the Court of Session, the damage
caused to the Esso Bernicia by the fire and the subsequent damage caused by the oil spil-
lage could not be said to have been unforeseeable to Al, given that the tug had been spe-
cifically designed and built for the purpose of berthing vessels at the oil terminal; but (2)
the amounts paid by V to the farmers were irrecoverable as damages, whether claimed
on the basis of V having been subrogated to the rights of the farmers (that would have
required V to have sued in the farmers’ names, which they had not) or on the basis that
such payments counted as their own losses (both because the payments were unforesee-
able and because there was a rule that an indemnifier cannot sue for damages arising
from its own contractual liability to persons indemnified for damage to their property).

Comments

The issues raised by this claim were complex and not all are narrated in the facts and de-
cision above. For present purposes, the issue of most immediate relevance relates to the
reasonable foreseeability of the fire and the consequential damage (to the vessel, the jet-
ties, and to neighbouring farmers whose land was polluted). In this action, that question
was not considered primarily in relation to the position of the owners or operators of
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the tug but in relation to that of its manufacturer (A1). Neither the Inner House of the
Court of Session nor the House of Lords thought that the damage caused to the vessel
and the jetties (as well as that suffered by the crofters as a result of the oil spillage) was
beyond the realm of reasonable foreseeability: as the Lord President put it in his opinion
at the stage of the appeal to the Inner House of the Court of Session, the tug had been
‘specially designed and built to berth large tankers’ at the refinery, that ‘the immediate
and inevitable consequence of the tug suddenly being incapacitated would be the with-
drawal of its control over the tanker being berthed’, and that the reasonable and prob-
able results might extend to damage of this sort.” Unsurprisingly, among the authorities
referenced during the course of the appeals was the famous Privy Council judgment con-
cerning damage caused by oil which leaked into a harbour, The Wagon Mound.®

The court’s conclusion on this first issue seems a reasonable one on the facts, but so
also does its further conclusion that Al could not have foreseen that, by virtue of a con-
tractual agreement to pay damages to parties such as the nearby crofters, V would itself
have suffered losses constituted by paying such damages. The simple point is that the
specific contractual agreement in place between the oil companies to this effect was
completely unknown to Al and that, without such knowledge, the damages paid by V un-
der such an agreement could hardly have been foreseen. More foreseeable might have
been a damages claim by the crofters themselves against the party directly responsible
for causing the pollution (A1), a claim which the House of Lords considered not to have
been discharged by the voluntary payments made by Esso to the crofters.’

This judgment is a good example of the use of a reasonable foreseeability approach
to limit liability for the consequences of harmful conduct.

14. Ireland

O’Mahony v Henry Ford & Son Ltd, Irish Supreme Court, 7 March 1960
[1962] IR 146

Facts

V was employed by A and his work included the operation of drilling and riveting ma-
chinery. Both involved leaning his chest against the machinery to apply pressure and
both generated significant vibrations. He developed swelling on the left side of his chest
(where he mainly placed the machinery) and was diagnosed with scirrhus carcinoma of
the left breast. He sued A for breach of the duties to provide reasonably safe and suitable
equipment and to maintain a reasonably safe system of work. The jury in the IEHC failed

7 See judgment of Lord President Emslie, 1988 SLT 33 at 40.

8 Overseas Tankship v Morts Dock & Engineering Co (The Wagon Mound) [1961] AC 388, [1961] 2 WLR 126,
[1961] 1 All ER 404.

9 See the remarks of Lord Goff to that effect, 1988 SLT 874 at 878.
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to agree a verdict, after the trial judge refused an application by A to withdraw the case
from the jury.! A appealed.

Decision
The IESC allowed the appeal by a two to one majority. Lavery ], for the majority held:

The risk of injury in this case, which on the evidence might be held to have been foreseeable, was a
physical injury such as bruising of the chest — I shall use the term, ‘physical injury, in this sense.

I distinguish between such an injury and the causation of the disease by repeated vibration of the
tools which was on the evidence not foreseeable and therefore not a risk which the employers had
a duty to guard against.?

The evidence did not support a finding of any physical injury of the type described
above. Although it would be possible to find that the vibrations caused the cancer, this
‘could not have been foreseen by careful and prudent employers.” Liability could not be
imposed if the injury caused was not of a type that could be anticipated to result from
the defendant’s behaviour, even if that behaviour could be considered to be negligent in
respect of some other form of injury.

Maguire CJ, dissenting, supported the use of the direct consequences rule from In re
Polemis and Furness, Withy & Co,* so that it would have been permissible to impose lia-
bility even if the precise form of injury was not reasonably foreseeable.

Comments

The reasoning of the majority is consistent with the principle subsequently identified by
the Privy Council in the Wagon Mound (No 1).* The latter decision was subsequently ap-
proved in Ireland by the IESC in Burke v John Paul & Co Ltd.° The approach taken by the
majority in O’Mahony is a ‘scope of duty’ approach; it focuses on the nature of the duty
and the particular type of risks embraced. Damage falling outside that risk is treated as
not giving rise to a duty. Foreseeability is used to determine the risks falling within or
without the duty; while the Court does not specifically use the term ‘reasonable foresee-
ability’, the discussion is premised on the standard of the ‘reasonable man’ used in neg-
ligence cases. Subsequent case law and commentary generally treat this principle under

1 IEHC jury trials were subsequently abolished for most personal injury cases by sec 1 of the Courts Act
1988.

2 [1962] IR 146, 156.

3 Id, 158. O Délaigh J agreed with Lavery J.

4 [1921] 3 KB 560.

5 Overseas Tankship v Morts Dock & Engineering Co (The Wagon Mound) [1961] AC 388, delivered on 18
January 1961.

6 [1967] IR 277.
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the concept of remoteness of damage and the criterion is generally articulated as rea-
sonable foreseeability.” Once the type of damage is reasonably foreseeable, it is recover-
able in full, even if the extent of damage is greater than expected.® This approach applies
in respect of the tort of negligence cases and public nuisance.” Reasonable foreseeability
of damage is a constituent ingredient of the tort of passing off.'® The position with re-
spect to a number of other torts is unclear.

McCarthy v Murphy, Irish High Court, 10 February 1998
Unreported, [1998] Lexis Citation 6608

Facts

V suffered a minor physical personal injury in a road traffic accident caused by A’s neg-
ligent driving. That soft tissue injury triggered depression and an irrational fear of pain.
The latter consequences were due to V’s frail personality. The fear of pain led her to
withdraw from various social and sporting activities.

Decision

McCracken ] permitted V to recover damages for the psychological effects of the acci-
dent, even though the accident was very minor and such injuries were unforeseeable.
He specifically identified the eggshell skull principle (or thin skull), as discussed in Burke
v John Paul,"* as supporting recovery. Once the soft tissue injury was a reasonably fore-
seeable consequence of A’s negligence, he was liable for the additional injury caused by
that initial injury, ‘as he has to take the Plaintiff as he finds her.’

7 BME McMahon/W Binchy, Law of Torts (4th edn 2013) ch 3; E Quill, Torts in Ireland (4th edn 2014) 425ff.
8 Burke v John Paul [1967] IR 277; Reeves v Carthy & O’Kelly [1984] IR 348 (both dealing with personal in-
juries that were unforeseeably more extensive versions of reasonably foreseeable types of injury; recov-
ery allowed in full). Egan v Sisk [1986] ILRM 283 applies the principle to recovery of lost profits that were
much greater than anticipated.

9 Wall v Morrissey [1969] IR 10, per Walsh J at 15, Budd J concurring at 16; Connolly v South of Ireland As-
phalt Co Ltd [1977] IR 99, per Kenny J at 107 f and 110.

10 See BME McMahon/W Binchy Law of Torts (4th edn 2013) [3.10] ff; E Quill, Torts in Ireland (4th edn
2014) 287ff. It is used as a threshold liability condition, rather than as a remoteness test (it is often ex-
pressed as ‘calculated’ to injure, but foresight, rather than intent is used to determine the issue). Passing
off is an intellectual property tort, similar to trade mark violation, but without the requirement of having
a registered mark (see McMahon/Binchy, Law of Torts (2013) ch 31; Quill, Torts in Ireland (2014) 277ff.

11 [1967] IR 277.
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Comments

The thin skull principle had been accepted in earlier Irish cases,' but those cases had in-
volved injuries of the same type as the reasonably foreseeable injury, so they were
really only examples of the extent of injury being greater than foreseen and did not
need to resort to the thin skull principle; strictly speaking, the statements on the thin
skull principle in the earlier cases can be treated as obiter. In this instance, the reason-
ably foreseeable injury combines with the plaintiff’s personal weakness to cause a dis-
tinct type of injury — a classic example of the thin skull principle, where the foreseeable
injury triggers an unforeseeable injury to which the plaintiff is more susceptible than
the average person, due to some inherent frailty." If the plaintiff had not suffered the
threshold foreseeable injury, then the principles governing negligently inflicted psychia-
tric harm would have precluded a claim. The thin skull principle does not apply at the
duty of care phase of enquiry; it is only a remoteness of damage principle."* If, unlike
McCarthy, the victim suffers an unforeseeable psychological condition and a physical
personal injury, the thin skull rule does not apply if the psychological condition arises
independently of the physical injury, as opposed to being triggered by the physical in-
jury.”® There is no financial equivalent of the thin skull rule, but if the victim’s suscept-
ibility to financial losses is reasonably foreseeable, then losses triggered by tortious
damage combining with such financial frailty can be recovered.'®

Northern Bank Finance Corp v Charlton, Irish Supreme Court, 21 July 1978
[1979] IR 149

Facts

Three Vs and two others sought to buy a controlling shareholding in a public company.
The bank, A, provided them with advice on the acquisition and agreed to act as their
agent. The scheme involved the use of a holding company and a mixture of financing
from the five promoters and A. Prior to purchase of the shares, one of the five, C, with-
drew three-quarters of his contribution. A failed to disclose this to the others and also
gave false answers to direct questions on the matter. The Vs decided to buy out C and A
financed this buy-out, again providing a false answer to a direct question on C’s indebt-

12 See fn 7. McCarthy was applied in Djadenko v Dunnes Stores [2017] IEHC 11.

13 See, eg, the English decision in Smith v Leech, Brain & Co Ltd [1962] 2 QB 405 discussed in 2/12 nos 8-10.
See also BME McMahon/W Binchy, Law of Torts (4th edn 2013) [3.36] ff; E Quill, Torts in Ireland (4th edn
2014) 430ff.

14 Harford v Electricity Supply Board [2021] IECA 112, noted by E Quill, Ireland, in: E Karner/BC Steininger
(eds), ETL 2021 (2022) 283, no 18ff. See Kelly v Henessey below 4/14 nos 11-14.

15 Fogarty v Hannon [2011] IEHC 13.

16 Doran v Delaney (No 2) [1999] 1 IR 303, 311 ff per Geoghegan ] (IEHC). See BME McMahon/W Binchy,
Law of Torts (4th edn 2013) [3.43] ff; E Quill, Torts in Ireland (4th edn 2014) 433f.
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edness to A. The Vs defaulted on repayment of the buy-out loan and A sued. The Vs coun-
terclaimed that both transactions resulted from fraudulent misrepresentations. Vs’ ar-
gument in the IEHC focused on rescission, rather than damages. The IEHC dismissed A’s
claim and upheld Vs’ counterclaim. A appealed to the IESC.

Decision

The IESC dismissed the appeal and remitted the case to the IEHC for an assessment of 10
damages. In setting out the applicable principles, the IESC held that the direct conse-
quences test for remoteness of damage applies in respect of deceit."”

Comments

This decision highlights the fact that there are areas of tort where the reasonable fore- 11
seeability approach does not apply as a limiting factor on recoverable damages. The case
itself only provides a rule in respect of the tort of deceit. There is a lack of authority in
respect of many causes of action in tort. The position in respect of the trespass torts is
uncertain. Part of the reasoning process behind the reasonable foreseeability rule in
Wagon Mound was that reasonable foreseeability was relevant to determining the exis-
tence of liability (forming part of the duty and standard of care enquiries) and so should
also be relevant to determining the scope of liability. If one applies that logic to trespass,
then the trespass torts were historically based on directness, not on foresight, so the di-
rect consequences rule of remoteness should apply. While English law has moved away
from directness as a defining feature of trespass, the Irish courts have not definitively
reconsidered the matter, though some have noted that the matter is undetermined in
Irish law."® The position with respect to the appropriate approach to remoteness of dam-
age for the strict liability principle in Rylands v Fletcher" is also undetermined.?’

17 [1979] IR 149, per O’Higgins CJ at 187 (Butler | concurring at 213), citing Lord Atkin in Clark v Urquhart
[1930] AC 28, 68; Henchy J at 198 (Parke | concurring at 213), citing Doyle v Olby (Ironmongers) Ltd [1969] 2
QB 158; Griffin at 210 briefly mentions V’s entitlement to damages ‘directly flowing’ from the fraud.

18 See BME McMahon/W Binchy, Law of Torts (4th edn 2013) [22.01] ff & [23.32] ff; E Quill, Torts in Ireland
(4th edn 2014) 164 ff & 436.

19 (1868) LR 3 HL 330.

20 See BME McMahon/W Binchy, Law of Torts (4th edn 2013) [3.50]; E Quill, Torts in Ireland (4th edn 2014)
435f.
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15. Malta

Cesare Garcin v Francesco Borg and another - Qorti tal-Appell (Court of Appeal)
11 November 1906
Collected Judgments, Vol XIX, Part II, 96

Facts

A mare belonging to the plaintiff escaped its owner. Attempts to recapture it on the day
of its escape proved unsuccessful. On the following day, the defendants, acting on their
own initiative and not on the plaintiff’s instructions, chased the mare in an attempt to
capture it and claim a reward. To avoid the defendants’ pursuit, the mare threw itself
into the sea. The defendants recovered it and returned it to the plaintiff. The mare died
a few days later. Blaming the defendants for the mare’s death, the plaintiff sued them
for damages.

Decision

Experts appointed by the court reported that the mare had died of pneumonia con-
tracted as a result of its immersion in the sea. They also reported that mares are ‘of their
nature’ averse to the sea and would not willingly throw themselves in seawater.

The first instance court held that the defendants could not have foreseen that,
against its nature, the mare would throw itself into the sea. The event was not a foresee-
able result of the defendants’ actions and they could not be held responsible therefor.
The plaintiff’s claims were therefore dismissed. The Court of Appeal adopted the reason-
ing of the first instance court and dismissed the plaintiff’s appeal.

Comments

Either this particular mare did not share the aversion of its kind to the sea or it was dri-
ven by panic to act contrary to its nature. The court apparently adopted the first hypoth-
esis and, moving away from the ‘take your victim as you find him’' rule, it held that this
particular mare’s idiosyncrasy was a determining factor in the event, which could not
have been foreseen by the defendants.

This somewhat restrictive interpretation of the requirement of foreseeability is in-
dicative of the courts’ favor debitoris attitude at the time. The court did not even consid-
er the more likely hypothesis that the mare was constrained to act against its nature dri-
ven to panic by the over-enthusiastic chase by the defendants, who were perhaps
motivated more by the hope of reward than by considerations relating to the mare’s
safety.

1 Cf John Saliba v Joseph Farrugia, Prim’Awla tal-Qorti Civili (Civil Court, First Hall) 7 November 1997.
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Annunziato d’Amato and another v Joseph Camilleri and another - Qorti tal-Appell
(Court of Appeal) 3 March 1958
Collected Judgments, Vol XLIL, Part I, 74

Facts

The defendants were engaged in scraping the bottom of a vessel at sea. To do this, they 6
turned the vessel while afloat on its side and, by applying heat, set fire to the tar and
other encrustations stuck to the bottom. Some burning tar which had become detached
drifted close to a floating patch of fuel oil and set it on fire. The defendants attempted
to extinguish the fire by dousing it with sea water, but to no avail. The fire spread and
caused substantial damage to the plaintiffs’ fishing trawler, which was moored close
by. An additional factor was that a military vessel had intervened and attempted to ex-
tinguish the flames by hosing water on the oil. Since the water was under pressure, it
had the unintended effect of pushing the burning oil closer to the plaintiffs’ vessel. The
plaintiffs sued the defendants for the damage caused to their vessel and for lost earn-
ings. They argued that the patch of oil was visible from the defendants’ position and,
under the circumstances, it was highly imprudent for them to work as they did. The de-
fendants pleaded that they were not to blame since the accident was due to a fortuitous
event.

Decision

The first instance court rejected the plaintiffs’ claim. Evidence had shown that the seain 7
the area where the work was carried out was more often than not covered with a film of
oil. The defendants had often worked under such circumstances before without adverse
results and there was nothing to show that things would be different on the day of the
accident. It was only on rare occasions that burning tar would fall off and drift on the
surface and, in those instances, the defendants always doused it with water, which they
kept in drums for the purpose, as a precaution. In any case, the patch of oil was visible
not only to the defendants but also to the plaintiffs themselves, but they still chose to
moor their vessel close to where the defendants were already working. If the plaintiffs
thought that it was imprudent for the defendants to work in those conditions, they ought
not to have moored their vessel close by. Moreover, the evidence had shown that, on
that particular occasion, the oil was mixed with a volatile fluid which made it more ea-
sily inflammable, and the defendants had no way of knowing about this fact. It was be-
cause of this that their usual precaution of dousing the burning tar with water did not
work. An additional factor was the intervention of the military vessel, which aggravated
the situation.

Under the circumstances, since they could not foresee the accident and they had ta- 8
ken the usual precautions, the defendants were making use of their rights within the
proper limits when carrying on with their work and therefore they were not liable for
any damage which may have resulted therefrom. The cause of the damage was not the
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defendants’ action in allowing burning tar to fall in the water but the particular circum-
stances which made the fire spread uncontrollably.

The plaintiffs appealed. The Court of Appeal upheld the appeal and overturned the
judgment. The court explained that for an agent to be held at fault for negligence, it must
be shown that the consequences of his actions were foreseeable. Foreseeability is of the
‘essence’ of negligence: if the consequences are actually foreseen, there would be dolus;
if they are neither foreseeable nor foreseen, there would be casus. The question in the
present case therefore is whether the defendants could have foreseen the harmful con-
sequences of their actions.

The court then noted the following considerations which led it to conclude that the
defendants were indeed negligent: (i) the defendants were dealing with fire, which, of its
nature, is ‘inherently dangerous’ and which was rendered much more dangerous by the
presence of fuel oil on the surface; (ii) they knew that there was a chance that burning
pieces of tar might fall onto the surface of the sea; (iii) they also knew that there were
patches of fuel oil floating close by; (iv) they ought to have known that keeping drums of
water as a precaution against fire was not sufficient; (v) they did not warn others in the
vicinity to keep to a safe distance because of the danger. The intervention of a third
party (the military vessel) was not deemed to have broken the chain of causation.

The fact that the defendants had followed the same practice for several years with-
out harmful results was not evidence that such harmful results were not foreseeable,
and did not excuse the failure to take proper precautions. On every occasion where they
used the same method, the defendants were in effect creating a danger and on every oc-
casion they should have been prepared for the worst.

Turning then to the argument that what was foreseeable for the defendants ought to
have been equally foreseeable for the plaintiffs, the court observed that one would be
guilty of contributory negligence if one fails to take reasonable care of one’s own safety
and that of one’s belongings. However, one is justified in assuming that whoever under-
takes an activity will properly perform his legal duties by taking proper care and pre-
cautions to avoid causing damage to others. The fact that no warning of danger was gi-
ven strengthens this assumption. One cannot be charged with contributory negligence
if the other fails to take proper care; one is not expected to foresee that others will be
negligent and to take precautions against such negligence.

Comments

This judgment singles out foreseeability as a determining factor of negligence. The test is
to be applied less stringently when the defendant’s activity is in itself dangerous, in the
sense that such an activity creates a stronger duty to take proper precautions against
possible harm even if the likelihood of a harmful event actually occurring is relatively
low because, in the past, such activity did not result in harmful consequences. The mea-
sure of the adequacy of such precautions is the degree of danger created and not past
events.
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Moreover, the fact that such a harmful outcome should have been equally foresee-
able to the victim is no defence. The victim is entitled to assume that whoever under-
takes a dangerous activity will take all necessary precautions to avoid harming others,
and the victim is not obliged to change his own behaviour because others choose to un-
dertake a dangerous activity.

MX on behalf of a minor child v Anthony Taylor and another - Qorti tal-Appell
(Court of Appeal) 25 October 2013

Facts

The plaintiff claimed to have suffered severe psychological harm and post-traumatic
stress disorder as a result of being the victim of repeated sexual abuse by the first defen-
dant, which began when she was a nine-year-old schoolgirl until she was 15. When the
plaintiff reached the age of 11 and started to attend secondary school, the first defendant
developed an elaborate scheme in order to gain access to her without revealing this to
her parents or the school authorities: he coerced the plaintiff into visiting his apartment
every Monday morning on her way to school, threatening that he would inflict severe
harm on her grandfather if she were to fail to turn up. In order to justify the plaintiff’s
absence from school, the first defendant, on at least two occasions, relied on a medical
certificate issued by the second defendant, a physician, which he obtained directly from
the said physician and which he compelled the plaintiff to present to the school authori-
ties. Following criminal proceedings in which the first defendant admitted responsibil-
ity for the sexual abuse, the plaintiff sued both defendants in tort in order to obtain com-
pensation for the damage, consisting primarily in permanent psychological scars
inflicted upon her as a result of the abuse.

Decision

The first instance court held that both defendants were jointly and severally liable to com-
pensate for the damage suffered by the plaintiff. It held that the delictual liability of the
first defendant was clear from his testimony in the course of the criminal proceedings
and from the fact that he did not contest the plaintiff’s allegations in the civil case. As re-
gards the physician, the court held that he had acted negligently and unprofessionally in-
sofar as he had: (i) issued at least two medical certificates justifying the plaintiff’s absence
from school on medical grounds, despite the fact that he had never conducted a medical
examination of the plaintiff, nor even having met her; (ii) that, this notwithstanding, at
least one of these certificates attempted to retrospectively justify the plaintiff's absence
on four previous dates and (iii) that these certificates were released directly to the other
defendant, although the physician knew that he was not the plaintiff’s father or guardian
and yet he never contacted her parents in order to verify that the first defendant was act-
ing as their representative when soliciting the issue of the certificates.
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The physician’s heirs appealed (the physician himself having passed away during
the pendency of the proceedings). The Court of Appeal overturned the finding of the first
court on the physician’s responsibility on the ground, firstly, that he had not been
proved to be in culpa. The court pointed out that culpa is identified with the failure to
observe the diligence of an average prudent man and is present when the tortfeasor vo-
luntarily chooses certain conduct while failing to foresee the harmful effects of such
conduct when such effects were foreseeable. The court further observed that this fore-
seeability test is only satisfied if the harmful consequences which one should have fore-
seen are reasonably probable and not highly remote. In this light, the court held that the
uses to which the first defendant would put the medical certificates could not reason-
ably have been foreseen by the physician. It was quite a common practice for certificates
to be issued with retrospective effect and thus the request for such a certificate would
not have aroused any suspicions on the part of the physician. There was therefore no
fault on his part.

Moreover, the court observed that, in any case, even if the physician had been at
fault, the causal link between the damage suffered by the plaintiff and his conduct had
not been adequately proven by the plaintiff. Unless this causal link was also proven, se-
parately and independently from fault, there could not be any liability on his part in
tort. The court held that the proximate cause of the harm suffered by the plaintiff was
not the conduct of the physician but that of the first defendant. It observed further that,
while it was possible for multiple causes to contribute to the same harm, each of these
causes must satisfy the ‘but-for’ test by showing that the harm would not have been in-
curred had it not been for the defendant’s negligent conduct. In this case, the court con-
cluded that the physician’s conduct in issuing the medical certificates in question had
not caused the harm suffered by the plaintiff, as the plaintiff had been sexually abused
by the defendant for several years before the certificates in question had been issued.

Comments
The Court of Appeal considered both the factor of foreseeability and that of causation,
taking a somewhat conservative attitude in both instances.

On the matter of foreseeability, it is certainly most unlikely that the physician could
have foreseen the actual use to be made of the certificates. Possibly, considering that he
knew that the first defendant was not the child’s parent or guardian and that he did not
have the parents’ consent to issue the certificate, the physician could have foreseen that
some improper use could be made; however, this was not deemed sufficient to attach
liahility because the likelihood of the actual consequences taking place was considered
as being too remote.

The Court of Appeal judgment may perhaps be criticised for making a very mechan-
ical and restrictive application of the requirement of foreseeability. The test should be
not whether an average reasonable man could have foreseen how the medical certifi-
cate would be used, but whether a reasonable physician could have foreseen this. It was
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certainly naive of the physician not to consider the possibility that a third party with no
legitimate connection with the child and no written authority from the parents might re-
quire the certificate for nefarious purposes. The actual use might possibly not have been
foreseeable, but the fact that some questionable use was being contemplated was not
such a far-fetched possibility.

In assessing the test of foreseeability, the Court of Appeal did not take into account
that the degree of foreseeability should be conditioned by the extent of blameworthi-
ness. The physician was objectively at fault in knowingly issuing a medical certificate to
an unauthorised person; it was not a case of mere negligence and the test should not be
identical when the agent acted wilfully and when he acted merely negligently.

Under the circumstances, a less stringent test of foreseeability could possibly have
been applied. It is not unreasonable to suspect that if, without bringing the child to be
examined, the first defendant asks for a medical certificate in respect of that child, over
whom it is known that he has no authority, then possibly he is not doing so for a proper,
or at least for a normal, purpose. The danger of an improper use of the certificate, even
if not the actual use which was made of it, was not unforeseeable.

The question of causation is more straightforward concerning the abuse that took
place before the certificates were issued: there is no question that the physician contrib-
uted in any way to the harm caused then. However, in saying that the proximate cause
of the harm suffered by the plaintiff was not the conduct of the physician but that of the
first defendant, the court seems to imply that liability in tort requires the plaintiff to
prove that the defendant’s conduct was the single most proximate cause of the harm.
The reasoning behind the ‘but-for’ test applied by the court is that, since the harm would
still have been caused even if the physician had acted diligently, then his conduct cannot
be considered to have caused the harm. This is so, but the question is not only whether
the harm would still have been caused but also whether it would have been prolonged
in time or whether it would have attained the same level of severity without the physi-
cian’s help. The physician’s wrongdoing was certainly a substantial factor in this.

16. Norway

Hoyesterett (Norwegian Supreme Court) 2 February 2007

Rt 2007, 172
<https://lovdata.no/pro/#document/HRSIV/avgjorelse/hr-2007-294-a?searchResultContext=3254&row
Number=1&totalHits=1>

Facts

A 32-year-old electrician, A, was injured when a lift he was sitting in fell while he was
working on light appliances several metres above ground. He broke his back and injured
his arm, but suffered no damage to his head. At the time of the accident, A lived together
with a woman. He was active in sports and leisure activities, and he played darts at a re-
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latively advanced level. After the accident, A had to terminate his employment as an
electrician and he was unemployed for two years. He tried to start his own business, but
he did not succeed. Hence, he had to live from his social security payments. During the
years after the accident, he developed a severe psychiatric illness and was diagnosed as
a paranoid schizophrenic. The medical experts found that there was a causal connection
between the accident and the illness or the consequences of the illness.

Decision

The Supreme Court found that the insurance company covering labour injuries was li-
able according to the Act on Insurance for Accidents at Work (yrkesskadeforsikring-
sloven 16 June 1989 no 65, ysfl § 11). Thus, the basis of liability was strict liability. The
Court found that the accident was a conditio sine qua non for the illness