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THE MARKET CITIZENSHIP ILLUSION: 
FREE MOVEMENT RIGHTS FOR ATYPICAL WORKERS

This open access book challenges the existing focus in EU citizenship scholarship which overlooks the limitations of free movement for atypical workers.

Arguing that the deliberately vague EU concept of ‘work’ allows for its restricted application in Member States, the book shows how many workers and economic contributors are left out of the free movement regime. It does this by taking a mixed methods approach: relying on both qualitative case studies and legal analysis of EU and UK legislation, case law, and decision maker guidance. All this leads to a significant and original argument that, if EU free movement rights are awarded on the basis of market credentials, more must be done to work towards a more contemporary, accurate and inclusive market citizenship. Provocative and thought-provoking, this book will appeal to all scholars of EU free movement law.
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Introduction

Naomie is a citizen of the European Union (EU). She is a national of the Czech Republic and has lived in the UK since 2011 with her four-year-old son and her mother, for whom she provides full-time care. Naomie also has two jobs. For the last three years she has worked as a housekeeper for three and half hours each weekday. Alongside this, for the last four years she has worked casually, distributing mail and leaflets. Although the income from this is sporadic, it is all she can find to fit around the care she provides to her mother, who is blind, and her responsibilities as a lone parent. However, in October 2016, when Naomie became homeless and sought assistance from the welfare system, her status as an EU citizen was of no avail and she was denied equal treatment with UK nationals. Her local council rejected her application for housing assistance as it wrongly assumed that she did not earn enough for her work to be genuine and effective. Moreover, the council claimed it was not possible for her to be a worker because of the time she spent providing care for her mother. Naomie’s five years of residence and at least four years of work counted for nothing.

Naomie’s case illustrates the central goal of this research – to investigate the limits of EU citizenship and free movement through the experience of EU citizens in atypical work. The atypical worker occupies a curious space in EU law. While freedom of movement is theoretically available to all EU citizens, those who are deemed to be economically inactive have a much weaker claim to equal treatment rights and access to social welfare systems in a host Member State. The stark lines drawn between those who are entitled – the economically active – and those who are not – the economically inactive – have sometimes been rationalised as part of a trade-off in which the scope of economic activity is drawn widely, to minimise the number of migrants who fall the wrong side of the line. This book tests that rationale, adopting the atypical worker as the focal point – an EU citizen who is both economically active and a potential claimant on host Member States welfare systems.

The definition of EU migrant work for the purposes of Article 45 TFEU is not limited to standard employment. The Court of Justice of the European Union (CJEU) has acknowledged that non-standard employment, in this case specifically part-time work, ‘constitutes for a large number of persons an effective means of improving their living conditions’ and that the effectiveness of EU law would be jeopardised if the free movement rights of workers were ‘reserved solely to persons engaged in full-time employment’.1 However, the definition adopted at the EU level leaves the outer edges of worker status fuzzy, delegating its implementation and application to Member States. The UK’s minimum earnings threshold (MET) is one such incarnation of this delegation and plays a central role in the case studies adopted in this book.

This work makes the case for the explicit inclusion of atypical work in the EU definition of worker. While other scholarship on the limitations of free movement typically focuses on the exclusion of those deemed to be economically inactive,2 and while I position my argument in agreement with the literature that find their treatment problematic, there is little scrutiny of the exclusions within economic activity in this debate. How economic activity is experienced has shifted significantly away from the full-time and permanent employment that was more prevalent when free movement rules were written. The narrative that characterises the rights of free movement as a reward for engagement in the internal market can be misleading as it overlooks the treatment of work that is deemed to be outside the scope of ‘economic activity’. An outdated conception of work moves the goalposts for EU citizens who are required to demonstrate, not just economic activity, but enough of the right kind of economic activity. As work is less likely to automatically denote self-sufficiency,3 depriving atypical workers of equal access to welfare benefits could prevent them, in practice, from exercising their free movement rights. Additionally, given that already disadvantaged demographics are disproportionately represented among atypical workers, a failure to adapt or update the meaning of economic activity entrenches inequality by withholding equal treatment rights from the workers who may need it most, and in turn withholding free movement from them as a means to improve living standards.

The empirical data presented in this research provides insight into how free movement rights are experienced by atypical workers in the UK. As well as contributing to existing evidence that the test is incompatible with EU law,4 it also illustrates the considerable discretion given to (or assumed by) Member States in the implementation of the EU concept of migrant work. The delegation of the construction of the outer edges of worker status to Member States allows it to be co-opted as a tool for exclusion – to reject welfare claims from the most vulnerable and already marginalised workers. This analysis challenges the logic behind limiting free movement rights to the economically active. The exclusion of persons in atypical work who contribute to the internal market cannot be reconciled with pure market citizenship, and neither can it be justified by the requirement of an economic nexus. It instead represents a political value judgement to disregard some forms of economic activity or contribution to the Member State. As such, the plight of some economically active EU nationals are ignored and inequalities present in the labour market are further entrenched to placate Member States’ desires to exclude, and thereby to discriminate.


1.1.Methodology

The decision to examine the rights of atypical workers in the UK was informed by the introduction of the MET in February 2014 and subsequent limitations on EU migrants rights in the UK. The MET adopts a two-tier approach. The first tier consists of a strict earnings threshold and the second tier acts as a discretionary space for decision-makers to apply the EU’s test of ‘genuine and effective’ work. The MET has been critiqued for its potential to be used as a sweeping exclusionary tool to separate economically active EU migrants from their free movement rights.5 It therefore provides a suitable testing ground to investigate how free movement is experienced by economically active EU nationals, while atypical workers are especially likely to be subjected to the second tier of the test, so provide appropriate cases for ascertaining just how substantive and inclusionary this second tier is. Atypical work in this research is interpreted broadly to include all work that sits outside the standard conception of full-time and permanent employment contracts. This includes work that may feature one or more of the following characteristics: part-time, temporary, fixed-term, casual, zero-hours or on-call, agency work and pay-per-gig work.

To explore atypical workers’ access to welfare in the UK, this research utilises a mixed socio-legal approach.6 The book begins with an analysis of secondary data on the changes to the labour market in the UK and the EU more broadly. It then undertakes a doctrinal analysis of the law governing the rights of EU atypical migrant workers at both the Union and Member State level in the UK7 to identify implications for the welfare of mobile atypical workers.8 This analysis is then paired with an empirical examination of real case studies, drawing out specific issues with the worker status test and how it is applied to and excludes EU atypical workers. Finally, the book takes a broadly socio-legal analysis of the fundamental status of EU citizenship combining doctrinal and empirical work. Through this, the efficacy of Union citizenships ability to protect the rights of mobile market citizens is questioned, particularly for those atypical workers who are excluded from ‘worker status’.


1.1.1.Case Studies of Worker Status Decisions

The empirical limb of this research consists of case studies which review the law in action for EU migrant atypical workers attempting to access welfare benefits in the UK. These case studies are drawn from a qualitative data analysis of documents (decision letters, mandatory reconsiderations and appeal documentation) and case records drawn from the advice work of the AIRE Centre and the EU Rights and Brexit Hub research project.9 This methodological approach is necessary to gain insight into how the rights of EU citizenship and free movement are experienced and to capture the specific hurdles faced by EU nationals in atypical work.

Law at the administrative level can often be shrouded in mystery, leaving barriers to justice frequently unnoticed.10 Document analysis provides one of the best available means to examine how UK decision-makers apply the relevant EU law and its interpretation to a variety of real cases involving atypical workers.11 This method involved analysing case notes on the circumstances of the atypical workers and decision letters, revealing the reasoning of decision-makers, including the law and evidence on which they relied. Using real case studies provides a better understanding of how EU law is implemented than hypothetical case studies, ‘microsimulation’, or only having sight to the cases that make it to court appeals.

Case studies throw up some problems that are harder to predict, such as misunderstandings and mistakes by decision-makers. Where errors exist at these early stages, claimants lose confidence in the system and are put off by long, drawn-out processes and appeals.12 Therefore, examining initial decisions, even when potentially corrected at a later stage, or with the intervention of specialist legal advice charities, can unveil processes, erroneous decisions and potentially systemic errors that can leave a lasting impact on how free movement rights are experienced in the UK.

The AIRE Centre is a UK-based specialist legal charity which works to ensure that people enjoy their rights under European law. Among other activities, they provide advice to individuals and caseworkers from non-specialist organisations who can contact them through a nationwide advice line.13 The case studies were collected in partnership with the AIRE Centre, which provided access and permission to record anonymous data. The EU Rights and Brexit Hub is a legal action research project which provides free nationwide second-tier advice on EU nationals’ and their family members’ access to public services in the UK, including welfare benefits. The EU Rights and Brexit Hub collected cases between September 2020 and July 2023. These case studies were collected as part of the author’s role as a research fellow on the project, where I worked with benefit advisers to provide the necessary advice on EU rights to ensure that cases could be appealed.14

As I engaged only with cases in which individuals sought help, I could not examine the experiences of EU workers who did not seek assistance. This means excluding those who did not require help, but also those who did not understand that they could challenge a decision – individuals may lack knowledge of national legal and administrative environments or struggle with language requirements.15 Even so, there was a steady demand from individuals and organisations seeking help from the AIRE Centre and EU Rights and Brexit Hub; the current legal advice landscape in the UK and cuts to legal aid, have created an ‘advice deficit’, resulting in increased demand for legal advice charities.16 Legal advice ‘deserts’ in specialist areas such as immigration and EU free movement law17 mean that local advice charities may rely on specialist organisations such as the AIRE Centre or EU Rights and Brexit Hub, especially in the context of welfare for EU nationals in the UK, where the accuracy of decision-making has been found to be of a poor quality.18



1.1.2.Identifying Cases

Both the AIRE Centre and EU Rights and Brexit Hub received a range of queries from across the country. This research aimed to identify cases where the applications of EU migrants in atypical work for welfare benefits or permanent residence depended on the worker status test. Relevant search terms were adopted to draw out any cases from the two databases that interacted with the worker status test, the MET specifically, or that mentioned atypical work. These were then manually examined for more detail. From these, cases were only selected where the above search criteria were mentioned in the decision-making process or reported by the first-tier adviser in the decision-making process. By using secondary records of cases advised by the AIRE Centre, the data collection was limited to the information recorded by the caseworker at the time. Similarly, as the EU Rights and Brexit Hub worked only on second-tier advice, the data available was contingent on what first-tier advisers could access and choose to send on. Sometimes this would mean that decision letters were missing, or specific information on income was left out. Further cases were therefore discarded where insufficient information was available concerning applicants’ working conditions, the result of their application, or the reasons for a decision. After this process, 15 cases were drawn from the AIRE Centre and 19 from the case files of the EU Rights and Brexit Hub. All cases were recorded using pseudonyms and any decision letters or court documents were redacted of any identifiable information. I have also altered specific dates where they are given, although the duration of the relevant periods of time are kept the same. Nationalities have also been swapped with other Member States where possible.

Due to the nature of the data collection the case studies are varied in their level of detail. However, each provides an insight into how the worker test affects the rights of a variety of EU atypical workers to access welfare benefits and permanent residence in a host Member State. The cases all concerned the rights of EU migrants who were both resident and working in the UK. The analysis in this thesis therefore focuses on the relationship between EU citizens and the state in which they exclusively work and reside. The recorded cases cover a variety of working conditions, demographics, application type and personal circumstances. A qualitative content analysis was used to draw out emerging themes and common problems from decision letters and advice notes. These themes informed and constructed the basis of the analysis as to how decision-makers apply the test, including levels of compliance with and understanding of the relevant EU concepts.



1.2.Structure of the Book

Chapter two sets the scene by exploring the rise in and precarity of atypical work in the European labour market. It analyses secondary data on the European labour market to highlight the growing significance of atypical work, and to shed light on the demographic features of atypical workers. The precarity created by the atypical labour market is analysed, highlighting the potential barriers to free movement and further underscoring the importance of access to welfare systems to off-set the social risks of atypical work. The chapter sets the context within which the EU’s concept of economic activity is tested against the reality of work in the European labour market.

The EU’s definition of work and its potential to be inclusive of the variety of economic activity is explored in chapter three. The CJEU’s concept of ‘genuine and effective’ work is identified as the pivotal point of contention. The appearance of inclusivity in this vague concept is tested by identifying aspects of atypical work that have been expressly included, as well as potential gaps. This chapter also examines the decision of EU legislators and the CJEU not to adopt more specific guidance for the definition of work, instead delegating the responsibility to Member States, who are granted the ability to distil the concept to the exclusion of atypical workers.

The next three chapters include a close examination of the how the worker status test has been adopted in the UK. Chapter four begins with a doctrinal analysis of how the UK tests whether an EU migrant worker has worker status, including the introduction of MET and how it works. This is compared with how other Member States assess worker status and potential compatibility issues with the test under EU law are raised.

Chapters five and six then turn to the empirical challenge in the research: to examine how atypical workers experience their free movement rights in practice. These chapters demonstrate the impact of the imprecise and broad definitions when left to the discretion of Member States. Chapter five identifies a number of concerns with how the MET and second-tier ‘genuine and effective test’ treats atypical work. These concerns relate to the use of the earnings threshold as a conclusive indicator of worker status and the inadequacy and inaccuracy of the decision-maker guidance, all of which can steer decision-makers towards identifying atypical work as marginal and ancillary. The indirect discrimination faced by atypical workers, particularly when in already disadvantaged demographics, are highlighted in chapter six. This chapter examines the impact of the uniform approach to worker status, and the indirect discrimination faced by workers who encounter barriers to more standard employment, such as those arising from disability, care responsibilities (disproportionately borne by women) and domestic abuse. These problems extend beyond issues of compatibility and can reflect a combination of problems with the UK’s approach and the EU concept of worker.

The final two substantive chapters of the book turns to EU citizenship as a source of rights for excluded atypical workers. The first step is to set out the expectations of EU citizenship. Chapter seven looks to theoretical models and political challenges of Union citizenship, addressing criticism in the literature that it has not outgrown its market origins. Through this investigation, EU citizenship is understood within its market constraints, and its capacity to protect the rights of EU citizens who are both economically active and potentially dependent on welfare is questioned. Chapter eight then explores the rights of EU citizenship with a focus on the terms by which EU atypical workers who are excluded from workers status can claim access to a host Member State’s national welfare system. This details the transition of these rights, from calls for a ‘degree of financial solidarity’ to the CJEU’s recent restrictive interpretation of Directive 2004/38 as creating a ceiling to citizenship rights, considering the political sensitivity of these free movement rights as a driver of restrictive applications. Ultimately, this chapter argues that EU citizenship has little to offer atypical workers who must still demonstrate enough economic activity to guarantee the protection of free movement and equal treatment rights.

Chapter nine brings these findings together, strengthening the case for the explicit inclusion of atypical workers in the scope of economic activity. The study of atypical workers’ experiences of drawing on free movement rights illustrates that economic activity does not guarantee equal treatment rights in host Member States. This undermines the narrative of EU citizenship even as a market citizenship, suggesting instead a model of individual membership, subject to subscription requirements, club etiquette and manager discretion.
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‘What a Way to Make a Living’: The Risks of the Atypical Labour Market


2.1.Introduction

In 2016, Damien Green MP, then UK Work and Pensions Secretary, declared that the concept of ‘a proper job’ with ‘a fixed monthly salary, with fixed hours, paid holidays, sick pay, a pension scheme and other contractual benefits’ had all changed with the rise of gig economy.1 Green’s suggestion was that gig employment gave people more ownership, control and flexibility over their work, time and who they provide services to.2 Yet, in reality, gig work was not the beginning of this change. The European labour market has changed quite significantly since the introduction of free movement for workers in EU Member States nearly 70 years ago. Across Europe there has been an increase in all kinds of atypical contracts, including part-time, temporary, casual and agency work.

This chapter addresses how economic recessions, developments in technology and pressures to integrate those previously excluded from the labour market (from both the perspective of increasing equality of opportunity, but also more instrumental objectives of ‘activating’ the ‘inactive’) have shifted the standard conception of work. While the most common type of employment contract is still full-time and permanent,3 atypical work sectors have been growing, and new forms of flexible working have emerged.

While flexibility can mean higher employment rates, space for those who have limited capacity for full-time work and more freedom in work, the price of that flexibility is shifted onto those same workers. A high employment rate does not guarantee good employment. Far from the ‘everyday entrepreneur’ of Green’s speech with greater autonomy and control over their working lives, atypical work can lead to financial insecurity, irregularity of work opportunities, less control and little real flexibility.

To adjust to the increase of atypical contracts in the labour market,4 in-work benefits have become more commonplace in welfare systems, reflecting Davies’ assertion that the ‘assumption that those in employment are self-sufficient is not reflected in many European societies’.5 Yet, EU migrant workers face the extra hurdle of having to establish worker status to exercise free movement rights and access social assistance systems in Member States. EU migrants stuck in a labour market which is less likely to offer secure employment may struggle to insert themselves into the scope of ‘worker status’ and are left without access to essential ‘in-work’ benefits.

Before considering the suitability of the definition of an EU migrant ‘worker’ for atypical workers, it is important to reflect on the reality of work in the labour market it serves. Given that, as Nic Shuibhne states, EU legislation on workers has ‘barely changed notwithstanding transformative change in the practice of work itself’.6 This chapter builds a contextual understanding of the European labour market and identifies some of the challenges for the legal framework to accurately reflect the experience of cross-border workers. The increased dependence on social assistance to alleviate risks associated with precarious employment will also be considered.

Together, this begins to highlight some of the barriers to free movement for the increasing number of EU citizens in precarious work. It will also be built on to establish an expectation of what the EU definition of worker will need to include for atypical workers to access equal treatment rights in a host Member State. This expectation will then be taken forward in chapter three to analyse the suitability of the definition of work in EU law.

The full array of free movement rights for EU citizens are contingent on economic activity. Yet the changing labour market depicts a growing number of EU migrant workers who may be relying on the edge of the definition of worker while facing the risks of precarious employment making access to welfare more essential. Atypical workers therefore play a key role in the discussion of EU citizenship and free movement; they are simultaneously economic actors and likely recipients of social assistance. Should atypical workers face exclusion from equal treatment rights, the full array of EU citizenship rights are reserved, not just for those who engage in the market, but those who engage enough and in the right way.

Firstly, section 2.2 introduces the value of worker status. Section 2.3 then highlights common trends in labour statistics which show an increase in various forms of non-traditional employment across both Europe and the UK. Section 2.4 looks to the rise of the gig economy, and how it encroaches on many traditional work arrangements. Section 2.5 focuses on the experience of atypical work, and the shift of financial risk onto the worker. This includes how increased flexibility, often touted as a benefit to those in atypical work, can lead to further precarity in workers lives. Access to welfare and social rights emerge as necessary remedies for workers to alleviate some of the risks associated with atypical employment. Finally, section 2.6 examines how atypical work particularly impacts women, Disabled, younger and migrant workers, including any specific risks these groups may face in the atypical labour market. This section, therefore, disputes the narrative that flexible work inevitably benefits individuals alienated from the traditional labour market. Instead, it can push risk disproportionately on those workers, while the benefits promised may not fully materialise.



2.2.Worker Status in EU Law

Under EU free movement law, a substantial divide exists between the rights available to those who acquire ‘worker’ status and those who do not. All EU citizens have the fundamental freedom to move to another Member State in Article 21 TFEU;7 however, moving to another Member State as a worker guarantees some of the most robust EU rights for individuals. As Dougan and Spaventa write, work as


a direct contribution to the economic life of the host community enables the foreign worker to overcome the exclusive nature of the group identity, and to benefit from the assimilation model as regards access to (even non-contributory, non-employment related) social benefits.8



As such, work is seen as breaking the barrier of territorial restrictions to national welfare systems and extends social solidarity through the recognition of the economic contribution made to the host Member State.

While it is possible to establish extended periods of residence rights through being a student or being self-sufficient,9 these routes require that the EU citizen does not become a burden on the host Member State’s social assistance system and has comprehensive sickness insurance. These requirements mean that, in practice, it can be almost impossible for EU citizens to access social assistance systems in some Member States. It is therefore work that remains the key to unlocking access to equal treatment and full enjoyment of the free movement rights that EU citizenship promises. It is this reality of free movement rights that prompts many to criticise EU citizenship as a market citizenship, on protecting the rights of economically active or wealthy citizens.10

EU citizen workers have additional and reinforced protection of their free movement rights in Article 45–48 TFEU and Regulation 492/2011.11 These provisions existed, albeit in different legislation,12 before the introduction of EU citizenship and demonstrate the enhanced status of economically active EU nationals under EU law.

Work also acts as a catalyst for access to other residence rights. Worker status can be retained in instances of illness, involuntary unemployment or at the late stages of pregnancy.13 It can also provide a right of residence for family members of the worker,14 or activate a derived right of residence for EU worker’s children in compulsory education and their primary carers to stay in the host Member State.15 Future residence rights can also be secured through work; for example, it can contribute towards establishing the five years of lawful residence required for a permanent right of residence.16 Work in another EU Member State can also act as a gateway to secure residence rights for a third-country-national spouse when returning to a home EU state.17 These rights will be explored in more detail in chapter three.

As a status that is vital for so many EU nationals looking to make use of free movement rights, it is important that the conditions reflect the reality of work opportunities in European labour markets. The free movement of workers has been around for nearly 70 years, but the types of work available and the characteristics of workers over this time have changed significantly. Before the adaptability of the definition of worker status can be examined against the experience of work for EU migrant workers, it is useful to understand the range of work and workers trying to fit into it. The European labour market is shifting away from traditional full-time and permanent jobs as the norm. Instead, atypical forms of work such as part-time, temporary and casual contracts are increasing. As AG Geelhoed stated in Baumbast, it is not necessarily the case that these forms of work are new, but that ‘the intensity with which and the scale on which they now occur have become so considerable’ that the Union must take account of them.18 A failure to incorporate this range of work would result in the exclusion of many economically active migrants from free movement rights in the EU.



2.3.Atypical Work in Numbers

The rise of atypical work can be hard to measure due to problems with overlapping and differing definitions, and a reliance on self-reporting. This section aims to consolidate some of the research into the changes in the labour market in Europe, and specifically the UK, to get a snapshot of how diverse the labour market is.

Atypical work can include various types of employment. It is broadly seen as any work that does not conform to the standard working relationship of full-time and permanent contracts, often worked on a Monday to Friday, nine-to-five basis. This research adopts a broad definition of atypical work to capture all employment in part-time, fixed-term, casual, seasonal and agency work alongside work conducted in the gig economy. This approach is necessary to examine the wide variety of working situations reflected in the experiences documented in the case studies collected for this research. It also provides a measure to examine the scope of worker status and, by proxy, the rights of EU market citizenship against the backdrop of a full variety of work experienced in the European labour market.

Overall trends across Europe and the UK show that atypical work is becoming more prevalent. Statistics show that many different forms of flexible work are increasing in the EU and UK, and the EU Commission has recognised that the trajectory suggests they will likely continue ‘to be a feature of the EU labour market in years to come’.19

The Commission’s impact assessment for the Directive on transparent and predictable working conditions reported that across the EU, more than half of all new jobs created between 2006 and 2016 were considered ‘non-standard’ contracts (not full-time permanent contracts).20 Additionally, data from the European Labour Force Survey compiled in Broughton et al’s 2016 report shows that ‘standard’ full-time, permanent contracts has decreased from 62 per cent of all employment contracts in 2003 to 59 per cent in 2016 in Europe, with the trend expected to continue.21 Overall this pictures shows a slow breakdown of the traditional and more secure working arrangements to atypical work contracts. Before examining the risks of atypical working arrangements on workers and the disparate impact on different demographics of the working population, it is useful to understand how the growth of atypical employment is reflected across the variety of non-standard working arrangements.

This brief summary will focus on statistics up to 2019. While some figures from 2020 onwards will be referred to, it should be recognised that the levels of employment changed significantly due to the COVID-19 pandemic and that atypical employment was disproportionately impacted.22


2.3.1.Part-time Work

According to the European Labour Force Survey, part-time work made up about 19.2 per cent of EU Member States’ total employment in 2019.23 This varied considerably between Member States, with part-time work making up just 2.2 per cent of employment in Bulgaria, but 51.2 per cent in the Netherlands. Broughton et al found that part-time work of less than 20 hours was ‘constantly growing’.24 The Commission has also reported an increase in part-time work of eight hours or less from 3.4 million in 2005 to 3.8 million in 2016.25

The UK is recorded as having a higher than average rate of part-time work of under 20 hours, compared to other EU Member States.26 In 2020, the Office for National Statistics (ONS) recorded approximately 8.6 million part-time workers in the UK.27 In 2019, the Resolution Foundation recorded part-time work as making up around 26.5 per cent of total employment in the UK.28 However, this percentage had only increased by 1.1 per cent over the last 10 years.29

Overall part-time work makes up a significant number of employment contracts across both the EU and the UK. While part-time work itself may not have increased in recent years, there is a concern that part-time work with lower contracted hours appears to be growing.



2.3.2.Non-permanent, Fixed-term and Temporary Contracts

‘Fixed-term contracts’ were reported as around seven per cent of employment in Europe in 2014 by Broughton et al,30 and 5.7 per cent of employment in the UK in 2019.31 This figure does not account for the other categories such as ‘marginal part-time’ or ‘temporary agency work’, which can include both permanent and fixed-term contracts.32

When looking at a broader category of ‘temporary employment’, the EU LFS in 2019 recorded that 15.1 per cent of all people in employment across the EU were in temporary forms of work.33 Once again, this figure varies significantly between Member States (1.4 per cent for Romania, while the maximum is 26.4 per cent for Spain). A Eurofound report provides data showing that temporary work (which includes fixed-term contracts, on-call work, probationary jobs, leave replacements and sometimes temporary agency work)34 increased by 25 per cent between 2001 and 2012 in the EU-27.35 This is a proportionately faster rise than that of permanent contracts, which increased by seven per cent in the same period.36

Additionally, most of these temporary contracts tend to be short term. Across Europe, only around 27.6 per cent of fixed-term contracts lasted for over 12 months.37 Those working under fixed-term contracts lasting less than one month were recorded as increasing from ‘373,000 in 2002 to almost 1.3 million in 2016’.38 This suggests that, similar to part-time work, it is the most insecure examples of temporary work that are increasing.



2.3.3.Zero-hours Contracts

Zero-hours and on-demand contracts are also on the rise. Zero-hours contract (ZHC) workers have no guaranteed income and hours can range from over full-time to zero each week. It provides employers with the opportunity to keep staff on the books for when they are needed, but not commit to budgeting for wages all year round. The EU Commission proposal for the directive on transparent and predictable working conditions estimates that ‘between 4 and 6 million workers are on on-demand and intermittent contracts’ with little indication of their work hours.39 While exclusivity clauses are prohibited for ZHCs in the UK,40 up to one million on-demand workers in Europe are prevented from finding other work due to being subject to exclusivity clauses.41

Again, Broughton et al identify the UK as having a higher-than-average level of ZHCs.42 The ONS recorded a considerable increase of 373 per cent for those on ZHCs in the UK from 2011 to 2017 (190,000–900,000).43 Overall, ZHCs are recorded as occupying around 2.5 per cent of employment in the UK, a significant increase from 0.5 per cent in 2008.44 The ONS reports approximately 900,000 workers report as working in ZHCs in the UK.45



2.3.4.Agency Work

A range of studies analysed by the International Labour Organization indicate that agency work, where an employee is contracted by an agency and temporarily supplied to an employer by that agency, is a growing trend in most EU Member States.46 Eurostat records show that in 2019, across the EU, temporary agency work made up around 2.2 per cent of employed men and 1.5 per cent of employed women.47

While the Eurostat statistics show the UK’s share of agency work to be lower than the majority of other EU countries, at around only 0.5 per cent, a 2016 Resolution Foundation report considering a wider definition of agency work – including temporary, permanent, those with second jobs and where individuals are recorded as self-employed in an agency setting – found that it could amount to approximately three per cent of the UK workforce. This estimated percentage would equate to 865,000 workers, similar in size to the number of workers on ZHCs.48 The presence of agency work in the UK has increased dramatically since the 1980s when there were only approximately 50,000 agency workers.49 In the five years between 2011 and 2016 agency work was found to have increased by 30 per cent and was expected to continue to increase to up to one million workers by the end of the decade.50

Overall, studies indicate that nearly all forms of atypical work are increasing across Europe and more specifically in the UK. In the few instances where forms of atypical work are not necessarily increasing in the UK, they appear to have stagnated and not returned to the lower levels seen before the 2008 recession.51 The number of workers in atypical contracts is not insignificant and is likely to either continue to grow or, at least, remain a significant part of the European labour market. Considering that the 2008 financial crisis is identified as one of the drivers of the increase in atypical work,52 it is likely that further fragmentation of the labour market can be anticipated in the wake of further significant economic events, such as the COVID-19 pandemic.53

As the number of atypical workers in the European labour market increases, so too will the number of EU migrant workers in atypical contracts. The accuracy with which the definition of work under EU free movement law reflects the reality of the labour market will therefore be relevant to an increasing number of EU migrants. Failing to adapt to these changes could see a growing number of atypical workers unable to access equal treatment rights in another Member State. This shift also threatens the ‘fundamental-but-market citizenship’ claims of EU citizenship, by increasing not just the number of citizens who are excluded from free movement rights, but the number of economic actors who face the same exclusions.

Just as the definition of work fails to reflect this shift away from traditional working arrangements, it does not sit easily with relatively new and emerging areas of work such as the gig economy. The rise of gig and digital platform work and how it transcends some of the traditional ways we view work is worth closer inspection.



2.4.The Rise of the Gig Economy

The gig economy acquires its name from workers taking on ‘gigs’ or trading in on often ‘low value, one-off exchanges’ and tending to be paid for set tasks.54 Gig work can overlap with other types of atypical work, but is worth distinguishing.55 Rather than working in a single type of employment and receiving an hourly rate such as the case with ZHCs, they are working in situations which are, as Webster describes it, ‘as temporary as is possible for them to be’.56

Gig work takes on many different forms. Its most common uses are for ‘the delivery of electronically transmittable’ work or to assist in the organisation of ‘physical labour-intensive services’.57 Cherry states that the ubiquity of the internet and reliance on it developed ‘new ways to buy and sell not only objects, but also time, effort, and labo[u]r’.58 Work under a gig economy template can therefore cover skilled and low-skilled work, manual and intellectual labour, short- and longer-term projects, on-call style set-ups and flexible hours, in sectors as varied as transportation, housekeeping, delivery services, web development, translation and data inputting.

Degryse argues that this new form of work presents ‘a severe disruption to the organisation of national labour markets’ affecting ‘their regulations, their social dialogue, their social rights financed by their social contributions and their taxes’.59 In the free movement context, it is necessary to analyse the extent to which the gig economy is growing, the risks faced by gig workers to their working conditions and social rights60 and whether gig workers exercising free movement can access the necessary rights in host Member States to mitigate some of these risks.

Huws et al describes the attempt to define and measure the gig economy as like ‘nailing jelly’.61 One issue in defining the gig economy lies in the many terms and labels used to describe it. This can include, but is not limited to, ‘the “sharing economy”, the “collaborative economy”, “crowd-employment or crowd-working”, “digital platform working” and the “on-demand economy”’.62 There is also an array of terms for gig workers.63 On top of this, contractual classifications as employed or self-employed, part or full time, temporary or permanent, vary, with some misclassification (‘bogus self-employment’) thrown in.64 This can create confusion for researchers seeking to understand the full scale of the gig economy.65 Notwithstanding these difficulties in measurement,66 there are several indications of scale and growth. A 2019 Joint Research Centre report found that around 11 per cent of workers ‘across the 16 EU Member States surveyed had provided services via online platforms at least once’.67 A 2021 Commission proposal to improve the working conditions of digital platform workers identified that ‘over 28 million people in the EU work through digital labour platforms’ and that by 2025 this number ‘is expected to have reached 43 million’.68 A 2017 Commission impact assessment for the Directive on transparent and predictable working conditions, analysed various studies to conclude the frequency of gig work has significantly increased over the last five years and, as technology advances, that trend is expected to continue.69

Estimates of the proportion of those in employment in the UK who engage with the gig economy range from four per cent,70 to nine per cent,71 or 12.8 per cent engaged in platform work72 or 11 per cent (or five million workers) engaged in the crowd economy.73 The percentage of total workers reporting that they rely on gig work for their main source of income also varies between 1.5 per cent to around three per cent74 (or around 1,330,000 workers).75 Between 2016 and 2019, participation in the UK’s gig economy reportedly doubled in size.76

The presence of this type of work is statistically non-marginal,77 and has grown over the last five years to such an extent that Codagnone et al found it to be ‘an empirically consequential hypothesis that they could encroach on traditional and long-term forms of employment’.78 Importantly, the growing presence of atypical and gig work impacts the stability of workers’ lives, who must now navigate fluctuating income, hours and availability of work. As the world of work evolves, without an explicit revisiting of the EU free movement framework, a growing number of EU migrant workers engaged in atypical forms of work could find themselves relying on ineffective rights under EU citizenship which deprives them of the protection of vital free movement and equal treatment rights.



2.5.Flexibility, Risk and Precarity

The Confederation of British Industry has found that countries with flexible labour markets ‘enjoy higher employment rates and lower unemployment than those with more rigid approaches’.79 But higher aggregate employment, especially when in atypical contracts, is coupled with fewer individual protections.

Workers in the atypical labour market must plan their lives around short-term contracts, periods of unemployment and resulting unstable income. The EU Commission has recognised that with the increase in non-standard employment80 there is a risk that a growing part of the working population in the EU will be left without essential social protection.81 The report builds on the twelfth principle in the European Pillar of social rights, which calls for social protection for workers ‘regardless of the type and duration of their employment relationship’.82 Those in precarious employment do not have ‘access to social protection on a par with workers in standard contracts’,83 jeopardising the welfare of workers and their families.84 These risks can affect workers’ ability to prepare for potential times of unemployment, health needs and ultimately pensions, all of which puts them at a disadvantage to other workers in permanent or full-time work.

In the UK, the Taylor Review, while largely positive about the benefits of atypical work, warns that workers face ‘one way flexibility’ where they are required to be available at all and for any number of hours, often at short notice and with no reciprocation of this flexibility or no guarantee that hours will be provided.85 Often this one-way flexibility is accompanied with a fear that future hours will be withheld if any work is turned down, if a worker raises legitimate complaints about conditions, or makes reasonable requests. In these circumstances, responsibility and risk has shifted from the employers, platforms, intermediaries and corporations to workers while employers focus on the most effective extraction of profits.86

MacDonald and Giazitzoglu argue that increasing precarity goes hand in hand with the degradation of workers’ rights and the UK benefits system, in the shift towards more client responsibility to take on work.87 They argue that precarity and risk have long been increasing, with early signs becoming apparent with the increase of subcontracting and neoliberal policies in the 1970s. The increase in atypical work with limited job security, lower levels of income, lack of career progressions, long periods without employment and unpredictable and irregular income and hours promotes further individualism and ultimately leaves workers in an ever more precarious position.88 This section will therefore examine some of the main risks faced by those in more flexible work, focusing on the impact of being underemployed, the pay penalty, loss of employment rights and the risks to health. Each of these issues speak to the necessity of access to welfare support for EU migrant atypical workers to mitigate some of these disadvantages and make free movement a viable option.


2.5.1.Underemployment

While part-time work can be, to use the CJEU’s own words, an ‘effective means of improving … living conditions’,89 this will only be the case if the hours worked and the regularity of those hours are enough to improve a workers’ living conditions and if part-time work is a voluntary decision.

A report for the European Parliament found that the 2008 financial crisis was a driver of precariousness in Europe,90 creating an environment in which businesses wanted more flexible employment arrangements to financially suit them in unstable times,91 justified with the belief that those seeking work could choose to either accept or refuse these offers of employment. However, the choice here is something of an illusion. In the UK, for example, increasing conditionality punishes unemployment, and now underemployment;92 failing to search for work or take up an offer of paid work can result in a high-level sanction.93

A significant number of workers are considered to be involuntarily working under atypical contracts. Statistics from the European Central Bank, utilised in the Commission impact assessment for the Directive on transparent and predictable working conditions, records that three per cent of the total working population, are ‘working fewer hours than they would like’.94 The Commission recognised that, while this number has declined between 2015 and 2017, this has been ‘only very modestly’ and ‘despite robust employment growth’.95 Around a quarter of part-time workers in Europe are recorded as involuntarily working part-time with income levels lower than they need.96

With regard to temporary contracts, Broughton et al also found that a large share (53 per cent) of individuals were involuntarily on fixed-term contracts.97 Additionally, across Europe, only around 27.6 per cent of fixed-term contracts lasted for over 12 months, with a further 25 per cent lasting between seven and 12 months, meaning many fixed-term contracts only last for six months or less and were found not to represent ‘stepping stones’ to more permanent positions.98 The chance of transitioning to permanent contracts has also decreased, meaning that many workers may find themselves stuck in rolling fixed-term contracts or being involuntary unemployed at the end of periods of fixed-term contracts.99 The Resolution Foundation has also reported that those in the atypical labour market have been more likely to lose hours, be furloughed or lose their job during the COVID-19 crisis.100

In the UK, the Taylor Review found that since 2004 the number of ‘underemployed’, or workers who want more hours, has sharply risen.101 Two-thirds of those on ZHCs would prefer to be in a job with guaranteed hours.102

While the gig economy might be presented as a means to flexibly top up wages from a more permanent job or plug a gap between employments,103 ‘as many as 60%’ of gig workers in the UK were found to utilise multiple platforms at a time to build an income, rather than supplementing a main (more stable) job.104

That some workers are involuntarily stuck in atypical work indicates that the profitability of contracting on a flexible basis is being prioritised over worker welfare and ‘choice’. The statistics covered in this section suggests that a significant number of workers struggle to find suitable permanent, regular or full-time work that meet their needs let alone ‘improve their living conditions’.



2.5.2.Pay Penalties

Work in the atypical labour market is likely to mean that workers take home less income and income that is unstable or fluctuating.


2.5.2.1.Lower Income

Fixed-term and agency work are also more likely to earn less per hour than those in full-time and permanent employment. The Resolution Foundation found that in 2018, on average, atypical workers earned less (£9.20 per hour) than those in full-time employment (£12.80 per hour).105 After controlling for key variables relating to personal and job characteristics, it is reported that the average pay penalty in the UK between 2011 and 2018 equates to around 66p per hour for temporary workers (–6 per cent), 45p per hour for ZHC workers (–5 per cent), and 29p per hour for part-time workers (–3 per cent).106

There is also a trend in most EU countries that agency,107 fixed-term, seasonal employment is more available in low-skilled, low-income work ‘in mostly labour-intensive sectors, such as retail, industrial cleaning, the care sector and agriculture’.108 In 2002, workers in Belgium who were under temporary contracts earned five per cent less than permanent contract workers with comparatively similar experience and education.109 There is a double-penalty – firstly being concentrated in low-income sectors, and then receiving less pay than ‘typical’ workers in the same sector.

Gig work also comes with a pay penalty. Earnings in the digital labour market tend to ‘range from very low to modest, with only a small minority of workers making above middle-level incomes’.110 Huws et al found that, in the UK, gig workers’ earnings are ‘generally modest’ with 42 per cent of gig workers earning a total income (before tax and other deductions) of less than £20,000 a year and 30 per cent earn between £20,000 and £35,000.111 The issue of low-income gig work is made more significant by the fact that 81 per cent of crowd workers (a term adopted by Huws and Joyce to include a variety of gig work that is organised via online platforms) in the UK are recorded as the main ‘breadwinners’ in their households.112 Unlike in more traditional forms of work where income may be expected to increase over time, gig economy jobs reach a pay ceiling, trapping many workers on a low-income.113

Atypical workers are therefore at greater risk of ‘in-work’ poverty and being unable to prepare a personal financial safety net for breaks in employment or periods of low hours. Despite an increasing employment rate,114 the proportion of UK households deemed as being in ‘in-work’ poverty has risen from 37 per cent in 1994–95 to 58 per cent in 2017–18,115 with this figure increasing by over one million between 2015 and 2018.116 The Joseph Rowntree Foundation attributes this increase to the widespread conditionality prevalent in the UK welfare system and the rise in more insecure flexible employment, which traps workers in low-income jobs.117

‘In-work’ poverty across Europe has not gone unnoticed by the Commission, which adopted the promise of ‘Adequate minimum wages’ and the prevention of ‘in-work’ poverty as the sixth principle in the 2017 European Pillar of Social Rights.118 Broughton et al also shows that the risk of ‘in-work’ poverty is more than doubled for temporary workers compared to permanent workers on average across the EU.119 A report for the European Parliament highlights the clumsy and rigid ‘interaction of … social security systems with low pay’ as a driver of precarity.120 The report goes on to recommend that, as atypical forms of employment are increasing, national welfare systems need to be amended to support individuals in these types of employment ‘in order to avoid poverty traps due to inadequate social security coverage’.121

Financial insecurity also comes with a cost. Citizens Advice recorded that households with volatile incomes are ‘five times more likely to turn to high-cost credit’ including payday loans and rent to own schemes.122 Reliance on such schemes will often only exacerbate financial problems and lead to a spiralling debt.



2.5.2.2.Insecure and Fluctuating Income

When gig workers are paid per task or job, rather than hourly, their income can be sporadic, hard to predict and low – often equivalent to less than the national minimum wage.123 High-profile examples of gig work platforms, such as Uber, have attracted specific attention exploring the income levels of their registered workers. Research conducted by the Independent Union Workers of Great Britain into the income of Uber workers in the UK found that the average income equated to about £5 an hour, far below the national minimum wage in the UK124 (which was £8.21 for workers aged 23 and over at the time of the Union’s research) and the real living wage (£9.30). This amount is disputed by Uber, which points to research using its own data showing that the average hourly rate for its drivers in London is close to £11 an hour.125 However, this research does not consider drivers based outside of the London area.

Similarly, Deliveroo records its average hourly rate as £10,126 but as 87 per cent of ‘riders’ are paid per delivery, income can vary greatly from £0 to £17 per hour.127 Additionally, a CIPD survey into gig work found that the median self-reported hourly rate for gig workers providing rides or deliveries was £6.128 For gig workers performing short-term, often digital, tasks – typically expected to be the higher earners among gig workers – the median rate only increases to £7 or £7.70.129

For gig workers who are (mis)classified as self-employed, there is also often a need to cover expenses including commuting, equipment or insurance in these earnings.130 Further risks of misclassification of gig workers will be covered below.

As a result of low pay, pay-per-gig models can also result in long hours being necessary to make up for the income shortfall. Uber reports that 30 per cent of its drivers are logged in to the app, waiting for rides, for over 40 hours a week, with six per cent logged in for over 60, 2.6 per cent for 70 and 0.8 per cent for 80 hours.131 A New Statesmen article found that, since Deliveroo switched to a pay-per-delivery system, drivers ‘making one delivery per hour would have to work nearly 74 hours to cover the average UK rent for a single room’.132 Those in atypical and gig work are at risk of working longer hours than is recommended (for example, the Working Time Directive limits weekly working hours to 48 hours per week for the protection of the health and safety of workers).133 Cherry highlights the ‘temporal chaos’ of working in the gig economy, where a gig worker may face the cancellation of tasks before completion, or jobs being double-booked,134 which result in additional costs for the worker and extra, unpaid hours of work. While this is hard to measure, gig workers face extra tasks and pressures that are likely to increase the hours they do, and therefore potentially decrease their average hourly salary.

Beyond the risks of poverty and long hours, workers facing a low or volatile income will often be unable to prepare for the fluctuating hours and gaps in work which are ubiquitous with the atypical labour market. The impact of insecure work is likely to bite harder when income is low to begin with.



2.5.3.Loss of Employment Rights

The increase in flexible and atypical working arrangements can erode the employment rights of workers and are often not included in the legal frameworks established for the more traditional labour market.


2.5.3.1.Barriers to Employment Protections

Broughton et al raise the concern that many of the rights and protections available to workers in national and EU law, including ‘working conditions, protection against discrimination and dismissal’, have been built around the concepts of ‘standard’ full-time or permanent contacts.135

EU legislators have taken steps to ensure some recognition of atypical work in relation to employment rights. On the one hand, casual work was specifically excluded from the coverage of some protective legislation, such as Directive 1997/81, which concerns the employment rights of part-time workers.136 On the other, fixed-term work was acknowledged by the EU as a type of employment in need of protection from discrimination as early as 1999.137 Additionally, rights to non-discrimination were recognised for temporary agency work in Directive 2008/104.138 This Directive also gave Member States the option to include agency workers in social security schemes such as ‘pensions, sick pay or financial participation schemes’.139 Rights and entitlements can thus vary between Member States, with the UK fairly conspicuously not opting for greater protections.

The Organisation for Economic Co-operation and Development’s (OECD) 2015 employment protection index rates the UK’s regulations for temporary employment as the least strict in all recorded European countries.140 A Trade Union Congress (TUC) reported that 82 per cent of workers on ZHCs did not have access to sick pay, 63 per cent did not have maternity or paternity rights, 70 per cent were not able to receive redundancy pay and 46 per cent did not get holiday pay.141



2.5.3.2.Misclassification

Atypical workers are also at risk of being misclassified as self-employed, and so excluded from a range of rights reserved for employees. As a cost-saving technique,142 it appeals to employers who can avoid paying traditional employee benefits, compensation and insurance.143 The Commission estimates that ‘up to five and a half million people working through digital labour platforms could be at risk of employment status misclassification’.144 A Work and Pensions Committee inquiry into the gig economy and self-employment in the UK found evidence that ‘some companies are using self-employed workforces as cheap labour’ as it frees them from ‘both responsibilities towards their workers and from substantial National Insurance liabilities, pension auto-enrolment responsibilities and the Apprenticeship Levy’.145 The inquiry concludes that ‘Profit, not flexibility is the motive for using self-employed labour in these cases’.146

Several court cases have tackled the misclassification of gig workers as self-employed on high-profile platforms.147 Globally, judges have sought to ensure that the classification of worker, employee and self-employed status, irrespective of what any written terms may dictate, reflects the reality of the working situation.148 While digital platforms’ ‘tight control over many aspects of service delivery’ will often result in a finding of employment status, Prassl notes that this line of cases is far from settled and must respond frequently to changes to platforms’ policies, business models and litigation strategies ‘mak[ing] it difficult to paint a consistent picture’.149

Some commentators suggest that gig economy jobs sit in a grey area of work, where the situation does not fit well in ‘the existing employee–independent contractor dichotomy’.150 The 2017 Taylor Review looking into the state of work in the UK recommended renaming the category of people who are eligible for worker rights who are not employees as ‘dependent contractors’.151 Others propose introducing a new in-between definition, ‘dependent self-employed workers’,152 for those who do not have an employer but are in a position of dependence with limited autonomy. This definition has already been adopted as a category of work in Portugal, Slovenia and Spain, with similar formulations adopted in a number of other Member States.153 However, drawing the boundaries between independent contractors and dependent contractors may cause unnecessary exclusions or fail to distinguish between those who choose to be a ‘dependent self-employed workers’ from those who are forced.154 Instead, Codagone et al argue that already existing and regulated concepts of workers and self-employed persons should be interpreted broadly to be inclusive of dependent workers and be adaptable to potential changes in the future of work.155 The EU has taken steps to improve the working conditions in platform work through a proposed new Directive which will come into force in late 2024 and aims to broaden the guidelines on when platform work should be deemed an employment relationship and place duties on platforms for more transparency in algorithmic management system.156

While identifying a solution is beyond the scope of this research, it is important to note that those sitting in these grey areas of economic activity, including EU migrant workers, will struggle to access important employment rights. They may be unaware of their registration and tax responsibilities and could be vulnerable to exploitation. Access to welfare could mitigate this risk.



2.5.4.Risks to Health

Precarity in atypical work does not only carry financial risks, but also creates risks to well-being and health. Job insecurity, financial instability and long hours can all increase the risk of mental health problems.157 Workers face further stress where they are engaged in temporary contracts or gig work from regularly, or sometimes constantly, having to work. Additionally, Bambra et al found that those in ‘tiring working positions’ and ‘temporary work’ were ‘the most strongly associated with worse self-rated health in Europe’.158

Cherry also highlights the additional pressures of work in the gig economy from constant ratings and surveillance, sometimes with public ranking where ‘workers are expected to out-achieve each other’.159 Workers face increased pressure from ratings which can determine whether you will be selected for future work or, in the case of Uber drivers with an average rating below 4.6 out of five, suspension from the platform.160 Over half of skilled gig workers have reported that their work is often stressful.161 Without access to sick pay, gig workers who must take time off for their health have little by way of a safety net. For example, Deliveroo riders who get injured in a cycling accident, whether during the course of their work or not, have no right to sick pay nor an entitlement to be rehired. In these circumstances, workers must rely on emergency payments from trade unions or the social security system.162



2.5.5.Precarity and Free Movement of Atypical Workers

There is a significant chance that workers relying on atypical employment may be vulnerable to destitution and ‘in-work’ poverty, unstable employment, exploitation and excessive strain on health. As such, reliance on social services and welfare benefits to provide a safety net can be necessary to alleviate some of the temporary and permanent precarity in atypical workers’ lives. EU migrant workers in these positions face additional risks to security, in barriers to accessing support in a host Member State.

This highlights the importance of migrant worker status for the purposes of free movement. Should the definition of work be too narrow, equal treatment rights will not be meted out to EU migrant atypical workers, who are then exposed to all the risks of precarity, without any of the protections. This could be a significant barrier to free movement and residence in a host Member State.

The precarity faced by atypical workers and potential loss of access to welfare support undermines the justification for full free movement and equal treatment rights being reserved for economically active EU citizens. For De Witte, it is essentially part of ‘a quid pro quo’, where economic and functional engagement of migrant workers with a host Member State society is exchanged for access to welfare benefits.163 For Nic Shuibhne, the justification for this focus is lost ‘when it cannot be taken for granted that work or self-employment produces financial self-subsistence’.164 The CJEU has typically recognised work as an important form of integration in a host Member State, whether or not it provides enough income to be self-sufficient.165 It must also recognise that atypical work illustrates participation in a host Member State’s labour market.166 This participation should justify the extension of social solidarity with EU migrant atypical workers.

Reliance on some social assistance is no longer a phenomenon just for non-workers. As such, the division in treatment between ‘recipients of support and non-recipients of support is’ as Davies suggests, ‘no longer viable’.167 If nationals of a Member State can utilise access to welfare to allow flexible working options to be viable, but such support is withheld from EU workers in the same position, their ability to sustain a life in the host Member State, including continuing in their employment, is compromised. Risks are shifted onto workers, and due to the make-up of the atypical work sectors, those risks are disproportionately borne by workers vulnerable to discrimination and exclusion on the grounds of sex, age, disability, care and nationality.



2.6.A Brief Equality Impact Assessment

This section will examine how some groups of workers are affected by the growth of the atypical labour market. Firstly, it will examine the over-representation of certain groups occupying atypical work and how that shifts the burden and precarity disproportionately. It will then analyse the specific discrimination faced by these groups in atypical work.

The burden of atypical work (including part-time work) can fall disproportionately on the same demographics who are at risk of exclusion from the labour market (mothers, single parents, women, Disabled people, those with lower qualifications, young people, ethnic minorities and immigrants.168 Those same groups are therefore more likely to be exposed to the risks this type of work entails, as discussed above.


2.6.1.Women in Atypical Work

Women are far less likely to be in full-time, standard employment than men.169 In 2018, the labour force survey found that across the EU 30.8 per cent of women worked on a part-time basis compared to and only eight per cent of men.170 This finding is repeated in the UK statistics where, in 2017 to 2018, women were estimated to make up 73.5 per cent of the part-time work force.171 Half of working women in the UK are in forms of atypical forms of work, which is significantly more likely than the total share of workers in atypical contracts (39 per cent).172

Women’s over-representation in gig work is not as clear-cut. Women are reported as making up just over half of the European digital labour market population173 and 54 per cent of UK crowd workers.174 As women make up less than half of the labour force in the UK (46.8 per cent),175 this suggests that women are more likely to be in gig employment than men. On the other hand, the Joint Research Centre found that, when covering a wider range of platform work, men occupy around two-thirds of gig employment.176 But it is generally recognised (including in the JRC report)177 that women’s involvement in this area of the labour market is increasing, particularly if they have dependent children.

Women’s growing participation in the atypical workforce could reflect the increase in jobs offering fewer than 20 hours a week, supposedly accommodating primary carer roles.178 The Joint Research Centre found that ‘platform workers are considerably more likely than offline workers to have dependent children’.179 The rate of mothers engaging in freelancing work increased by 79 per cent between 2009 and 2017, drastically faster than other forms of growth in the gig economy and self-employment.180 The likelihood of being in atypical employment increases for women (generally around 49 per cent) if they have any dependent children (58 per cent) and if they are a lone parent (56 per cent).181

This overrepresentation of women amongst part-time workers can leave them at a disadvantage. Women are expected to reconcile their career and family life, yet, this reconciliation more closely resembles an assimilation into an unequal male-centric world of work.182 Commonly these jobs are contracted in ‘female-dominated sectors’ and limited to low-wage, low-skilled and precarious employment.183 This means that ‘women pay the price of reconciling work and family’ as they must often downgrade their career,184 perpetuating ‘current patterns of income inequality’.185 The compromise of pay and job security that supposedly ensures women have more flexibility for caring responsibilities is also exposed by Shultz, who finds that the sectors with a higher proportion of women in the workforce are ‘not on the whole more family-friendly than male jobs’.186

As the participation of women with caring responsibilities increases, the flexibility of the jobs they occupy should not justify paying women less. Nor should it be used to rationalise an expansion of casualisation and atypical contracts, to the degradation of permanent, fixed-hour contracts, in female-dominated areas of work, especially if the flexibility is ‘one-way’. The discrimination already faced by women across all types of employment,187 and extra barriers for those with family responsibilities or balancing the cost of wrap around childcare188 will only be further exacerbated by their over-representation in atypical work – and again, if their ability to access welfare is compromised by an out-dated or restrictive definition of work.



2.6.2.Disabled Workers

Disabled workers are often over-represented in ‘non-standard’ work. In the UK, 34 per cent of Disabled workers are in part-time employment compared to 23 per cent of non-Disabled workers.189 48 per cent of Disabled workers in the UK are recorded as working atypical jobs, compared to 39 per cent of total workers in 2018.190

Just as the burden on reconciliation of work and caring responsibilities falls on women, Disabled workers are also expected to reconcile their disability with a world of work that previously ‘designed out “nonstandard” people’.191 This expectation does not challenge the ableist ‘hegemonic constructions of productive value’192 and therefore, Disabled workers are often expected to compromise by working in low-paid,193 low-progression, insecure and often poorly adapted work.194 Additionally, workplace adjustments that may have been secured can be quickly lost when moving between temporary roles and organisations.195

Disabled gig workers are also at risk of facing discriminatory ratings systems which are subject to customer biases.196 They are also at risk of disciplinary systems in gig work which penalise days off for illness, being late, not hitting demanding targets measured through algorithms, or taking too long for breaks.197



2.6.3.Young Workers

A report on precarious employment in Europe found that 50 per cent of European workers aged between 15–24 are employed in part-time or temporary contracts, compared to just 16 per cent in those aged 25–54 years old.198 The higher proportion of younger workers could be, at least partly, explained by the likelihood that workers aged 15–24 are balancing employment and education.

In the UK various studies have found that young workers are more likely to be employed in part-time roles,199 seasonal and casual roles,200 agency work201 and ZHCs.202

Young workers are also over-represented among gig workers. The Joint Research Centre has found that those working in digital labour markets across Europe tend to be younger and more educated.203 Similarly, Huws et al demonstrate that crowd workers under 35 make up 51 per cent of the workforce.204 While it could be claimed that these figures are distorted by the prevalence of students picking up jobs alongside their studies, only 10 per cent of digital platform workers are recorded students.205

Atypical work is often disproportionately occupied by younger workers, creating extra and distinct precarity. For example, younger workers are less likely to have built a sufficient personal safety net from previous employment and earnings. Due to their age, younger workers are also more likely to be in the early stages of their career or an entrance job and may face lower wages because of this. They may also face a significant disadvantage if a country’s minimum wage is tiered based on the age of the worker. In the UK, for example, a worker is only entitled to the full national living wage once they are aged over 21 (this was reduced from 23 in April 2024).206 Young workers in apprenticeships also face lower wages; for example, in 2024 the UK minimum hourly rate is just £6.40. The additional hurdles for younger workers can result in more overwhelming precarity and will only be intensified by the insecurity of hours, income and availability of work.



2.6.4.Migrant Workers

Migrant workers are also more likely to be in atypical employment and so experience precarity. Eurostat record that on average EU migrant workers across the EU occupy a larger percentage share of part-time work and temporary work compared to nationals of the host Member States.207 In the UK, the Migration Observatory’s analysis shows that EU national workers are more likely than UK nationals to be in non-permanent, shift and ZHCs.208 Migrant workers are also slightly more likely to be in all types of atypical work (41 per cent) than national workers (39 per cent).209

Across Europe, foreign-born workers make up over 50 per cent of workers who rely on platform or gig work as their main economic activity.210 The gig economy can be less exclusionary than local labour markets. Some types of gig work have less stringent language requirements where platforms handle communication with the requester and can be operated in any language of choice.211 Gig work is also more accessible to migrant workers as it reflects ‘a breakdown of traditional word-of-mouth methods of finding work’.212 Platforms are accessible anywhere with internet access and there is often only the need to register on a platform, rather than go through a hiring process and the hurdles of employer discrimination.213

An increased exposure to gig work and the insecurity it entails results, as warned by the Migration Policy Institute, in migrants ending up ‘with a raw deal’.214 They also face additional discrimination through the system of customer ratings and reviews, which are ‘highly likely to be subject to either explicit or implicit bias’.215 Alongside this, a review of qualitative studies of EU nationals in the UK speaks to a high prevalence of EU nationals being underpaid and overqualified.216 EU nationals who have moved to a new Member State will be among those over-represented foreign-born gig workers; they face precarity and may require access to the necessary welfare safety nets.

While the flexibility of atypical work has increased accessibility for those who may be have traditionally been isolated from work, this has come with a cost. The disadvantages of the atypical labour market – increased instability of income, irregular hours and job insecurity – fall disproportionately on women, migrant, young and Disabled workers; groups that are often in a more vulnerable position to begin with. The interplay between this over-representation and the risk of exclusion from the rights provided by EU worker status means that women, Disabled and young EU citizens are likely to face further barriers to effectively exercising free movement.



2.7.Summary

This chapter has detailed how the world of work has changed with the growing presence of atypical work, increasing precarity in workers’ lives and making access to welfare in a host Member State essential for many EU migrant atypical workers. As the number of atypical workers in the European labour market increases, so too will the number of EU migrant workers in atypical contracts, making it all the more important for the definition of genuine and effective work, as a gateway to free movement and equal treatment rights, to accurately reflect the changes in the make-up of the labour market.

Additionally, section 2.5 detailed the extra precarity and disadvantages endured by atypical workers, including lower incomes, underemployment, lack of employment rights and poorer health. In the face of increasing in-work poverty, reliance on social assistance is no longer reserved for non-workers. EU migrant atypical workers, in particular, may require access to welfare support to effectively exercise their free movement rights. This is especially so for EU migrants who face cumulative disadvantages and discrimination; the detrimental impacts of atypical work also fall disproportionately on women, Disabled, carers, the young, and migrant workers.

By outlining both the growing prevalence of atypical work and the importance of social rights to alleviate temporary and permanent insecurity in the flexible labour market, this chapter sets the context for the variety of work that will need to be included in the EU legal concept of ‘worker’. It also illustrates the risk of exposure to discrimination and precarity that EU migrant workers could face, especially if they are excluded from the definition of ‘worker’ and equal treatment rights. An insufficient definition of a ‘worker’ can mean that, for EU migrant workers, precarious employment is met with precarious residence status. As Thym puts it, ‘Union citizens with scarce resources or with an instable employment position live in a grey zone with a precarious residence status and without much legal certainty’.217 This can establish substantial barriers to exercising free movement, including the opportunity to access the flexible labour market at all. The next chapter will examine how the EU determines who is ‘worker’ and whether this takes an inclusive approach allowing for the wide variety of atypical work.

An insufficient definition for ‘worker’, which fails to capture the reality of work in Europe, could result in a growing number of economic actors being excluded from free movement rights. Chapter three, which examines the definition of worker, will also analyse the extent to which this problem has materialised in EU law and specifically in its application in the UK, revealing a considerable risk of exclusion for EU citizens even when they are engaged in atypical work across the internal market.
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3

Schrodinger’s Worker: When is a Worker Not a Worker?


3.1.Introduction

Work is often characterised as the golden ticket to free movement rights. The status provides a rite of passage for those who can demonstrate their economic activity credentials and be rewarded with the protections granted through EU law, most notably the right to equal treatment with nationals of the host Member State. However, simply working does not always mean that individuals are treated as a ‘worker’ under the free movement rules. ‘Worker status’ must be acquired, and importantly, recognised by decision-makers when seeking to assert these rights. With the variety of working arrangements and the increase in part-time, casual, temporary and gig work in the European labour market, as explored in the previous chapter, there is a risk that the rights provided to remove obstacles to free movement under Article 45 TFEU are reserved for those EU citizens who are deemed to be economically active enough.

This chapter seeks to establish what ‘economically active enough’ means. For EU migrants in atypical work, classification as economically active enough will fall to the determination of whether they meet the conditions to have status as a worker of self-employed person under EU law. If established, worker status provides free movement rights enshrined in Articles 45–48 TFEU and Regulation 492/2011,1 and grants a right of residence.2 EU migrant workers have the right to equal treatment with nationals of the host Member State,3 without the requirement for them to be ‘self-sufficient’ or to have ‘comprehensive sickness insurance’.4 As such, EU migrants with worker status can access the majority of welfare rights available in the host Member State.

The previous chapter established that the labour market across Europe has become increasingly fragmented. The definition of worker is a gatekeeping mechanism, which could limit the access of mobile citizens in atypical work to free movement and equal treatment rights. The Commission, in a proposal seeking to tackle the barriers to social protection for workers in non-standard employment, has recognised that ‘The gaps in access to social protection, due to labour market status … may hinder the take-up of opportunities to move from one labour market status to another’.5 Similarly, gaps in access to social protection, due to the inadequate coverage of the EU concept of work, could hinder EU nationals’ take-up of opportunities for other work, including that in another Member State.

If they do not meet the conditions of worker status, EU citizens must rely on less secure rights which will either be dependent on the actions of another (family member) or reliant on demonstrating financial independence. These hurdles will be explored in more detail in chapters seven and eight.

It is also necessary to delineate the boundaries of this research. It examines the equal treatment rights of EU national workers who both reside and work in the same host Member State. It does not address issues relating to frontier workers,6 or the definitions of work used in aspects of EU law not concerned with free movement.7 Issues relating to how the social security coordination rules relate to atypical work is also not addressed for two main reasons. First, these issues did not come up in the case studies examined for this research, so it would be difficult to examine how atypical work is treated in this context. Secondly, the issues are substantially different to those for the definition of worker status, such as the risk of interruptions to work or changing family conditions that disproportionately impact women, as highlighted by Paskalia.8

This chapter explores the definition of worker status and its value to EU migrants, to assess whether its coverage of atypical employment is adequate to ensure that equal treatment rights are protected for atypical workers. By detailing and analysing the scope and limitations of the definition of worker, the chapter provides the framework for this book’s test of the UK’s implementation of the definition and analysis of whether it is compatible with EU law. It also highlights gaps in the definition and EU case law that could lead to the exclusion of atypical workers from free movement rights under Article 45 TFEU, leaving them to rely on the less secure rights of EU citizenship. To address the suitability of the definition of work this chapter first considers, in section 3.2, the value of worker status in relation to the social and residence rights it bestows on EU workers and other individuals. Section 3.3 then provides the starting point for analysing the definition of worker, located in EU case law. Section 3.4 provides a more in-depth analysis of where the CJEU has considered and included non-traditional forms of work in this definition. Finally, section 3.5 discusses the limitations of this definition, including where atypical workers may be left out and the problematic approach of adopting a vague definition to be interpreted by Member States.



3.2.The Value of Worker Status

Moving to another Member State as a worker guarantees some of the most robust EU rights for individuals. The value of a worker status under EU law and the subsequent rights attributed to those with the status is worth exploring to understand its importance.


3.2.1.Present Work

Before EU citizenship emerged in the Maastricht Treaty as a status granting free movement rights to all EU citizens,9 the rights of workers to move and reside in another Member State were protected.10 Free movement for workers and protection from discrimination based on nationality is now found in Article 45 TFEU.11 This allows nationals of EU countries to freely accept offers of employment in other Member States and to move and reside there to work, and included a prohibition on discrimination based on nationality in matters of employment, remuneration and conditions of work. These rights are guaranteed subject to ‘limitations justified on grounds of public policy, public security or public health’.12

Under Regulation 492/11,13 EU migrant workers must have access to the same social and tax advantages as national workers (Article 7(2)), access to trade unions (Article 8) and education for their children (Article 10). ‘[S]ocial and tax advantages’ are interpreted broadly,14 including social assistance benefits.15 Nic Shuibhne identified that CJEU case law has established a ‘deep-rooted bond between work, equal treatment and access to social advantages’,16 including benefits guaranteeing a minimum means of subsistence as a social advantage.17

The introduction of EU citizenship developed the free movement of ‘people’, rather than solely workers, it is subject to significant ‘limitations and conditions laid down in the Treaties and the measures adopted to give them effect’.18 Despite mobile citizens theoretically being protected from discrimination on the grounds of nationality,19 this has more recently been limited to citizens residing within the scope of Directive 2004/38,20 effectively excluding those who are deemed economically inactive where they have not acquired permanent residence.21

An EU national with worker status fulfils the requirements of Article 7(1)(a) Directive 2004/38 for a right of residence in the host Member State for longer than three months.22 Worker status is free from the condition to have sufficient resources not to become a burden on the social assistance system of the host Member State or to hold comprehensive sickness insurance.23 A right of residence also provides EU citizens with the right to equal treatment to nationals of the host Member State including in relation to welfare benefits.24

Although there are alternative routes to establishing a right of residence, such as through being a student or self-sufficient person, these require EU citizens to meet extra conditions such as having sufficient resources not be an unreasonable burden on the social assistance system of the host Member State and to have comprehensive sickness insurance (CSI).25 The requirement to have these resources creates a barrier for many EU nationals. The amount required for self-sufficiency cannot exceed ‘the threshold below which nationals of the host Member State become eligible for social assistance’26 and resources can come from a family member.27 While a claim for social assistance should not automatically result in a finding that the claimant lacks sufficient resources for these rights of residence, in the UK a claim for Universal Credit is often treated as all but definitive. In the UK, those relying on past self-sufficiency to establish a permanent right of residence are expected to prove they had sufficient resources at the ‘outset’ of their residence to see them through a five-year-period.28 

Turning to CSI, the recent CJEU judgment in VI found that registering with a national healthcare service can fulfil this requirement. However, up until 2022, EU citizens in the UK were required to meet the extra and unusual hurdle of holding private health insurance in addition to their access to the National Health Service (NHS) to demonstrate holding CSI, excluding many from establishing this right of residence.29 Many therefore struggle to fit into these categories to rely on equal treatment provisions in the Directive. Even where the requirements are met at first, those who require access to welfare benefits or housing may struggle to continuously meet the self-sufficiency condition.

The right to equal treatment, which secures access to social rights and welfare, has been reserved for those who are economically active or wealthy enough to not need to work. However, many will never have the resources necessary to meet the conditions of self-sufficiency without work. Work therefore continues to represent the most reliable route to secure the necessary protection from discrimination and vital access to public services in times of need.



3.2.2.Rights for Family Members of Workers

Alongside the rights conferred to workers, under Article 7(1)(d), family members can derive a right to reside in a host Member State from an EU migrant who meets the requirements of Article 7(1) Directive 2004/38. A finding of worker status can therefore provide an EU national the ability to secure rights for family members in the host Member State. This includes:


	spouse or registered partner;30

	non-married partner in a durable relationship;31

	children, grandchildren or great-grandchildren (etc) of the worker or his or her spouse or registered partner who are under 21 years old;32

	grandparents, great grandparents (etc) or children, grandchild or great-grandchildren (etc) over 21 (provided they are dependent).33



A family member receives equal treatment on the same basis as workers and can include family members with a non-EU nationality.34

Family rights derived from an EU worker are particularly valuable in the case of children as ‘Children are not on the radar of the directive’.35 EU children, even if born in the host Member State, cannot benefit from having a direct right to reside unless they fulfil the criteria in Article 7 of the Citizens’ Rights Directive.36 As rights under the Directive are often reliant on economic activity or wealth, this matter is often ‘out of the child’s hands’37 and reliant on an EU adult’s activity.38 While there is a call for children’s rights to be recognised in EU law,39 as it stands children are reliant and therefore directly benefit from a parent’s status of worker under EU law.

Notwithstanding the usefulness of family member rights, the justification and design of these rights are constructed with ‘reference to market ideology’.40 The CJEU has made clear that family members’ rights are parasitic on and derive from the rights of the worker41 and are established in recognition of the need to relieve workers of an obstacle to free movement.42 This is despite many ‘non-traditional’ contributions made to the market by family members, through domestic work, and caring roles to the benefit of workers and their employers alike,43 but which without payment do not, according to the CJEU, constitute work.44 The traditional economic model of work leaves family members dependent on the status of their ‘economically active’ relative; this is a gendered dependence. The definition of work therefore, plays an important role for more than an individual worker.



3.2.3.Long-term Resident Workers

Beyond current residence rights, the adequacy of the definition of worker can also affect the lives of EU national atypical workers many years after their work when seeking to establish a permanent right of residence.

The right to permanent residence can be acquired by EU citizens after five continuous years of ‘lawful residence’ in a Member State.45 Lawful residence in this context is considered, predominantly, through the lens of Directive 2004/38, not simply through rights as a EU citizen exercising free movement rights.46 As their right of residence is covered by Directive 2004/38, family members can also acquire permanent residence on the same basis as the EU national they derive their rights from. Fulfilment of residence under these categories must be for a continuous period of five years; if an EU citizen loses their right of residence for even a short period of time, the five-year-period will restart and all previous years of lawful residence are lost.47 Absences from the Member State are permitted provided they do not exceed six months in any 12-month period.48 However, a single absence of 12 months is permitted for an important reason.49

As a ‘key element to social cohesion’,50 once permanent residence has been acquired, an EU national is entitled to equal treatment without having to show that they are exercising any other right to reside under the Directive,51 meaning that they are treated as ‘nationals in all but name’.52 Once permanent residence is acquired, EU free movement rights are no longer conditional on economic activity or self-sufficiency. Permanent residence can only be lost after an absence from that Member State for ‘a period exceeding two consecutive years’,53 or revoked on ‘serious grounds of public policy or public security’ as part on an expulsion measure.54

Article 17 of the Directive also provides for important exceptions to the five-year residence requirement for some workers and their family members. A worker can receive permanent residence after three years of residence if they have reached the age of entitlement for an old age pension or take an early retirement, and they have been working in the Member State for the preceding 12 months.55 Only two years’ residence is required where a worker has had to cease work as a result of permanent incapacity.56 There is no ‘period of residence’ requirement at all if the worker is permanently incapacitated as the result of an accident at work or occupational disease.57 Provision is also made for workers who, after three years’ residence in the host Member State, take up work in another Member State, provided they maintain their place of residence and return at least once a week.58 A permanent right of residence is also safeguarded for surviving family members of deceased EU workers, if the worker had either resided in the host Member State for at least two years, or died as a result of an accident at work.59 These provisions reflect the EU’s pursuit of removing risks to exercising free movement for economic activity and further highlights the salience of work in accessing rights.



3.2.4.Rights Acquired from Previous Work

The definition of work can also play a role in EU citizens’ lives after they have stopped working, including the ability to retain worker status and access further derivative rights.


3.2.4.1.Retained Worker Status

An EU migrant worker can benefit from the provisions in place to ensure they retain the status of worker when they stop working due to a variety of circumstances usually beyond their control. These circumstances, of course, require the EU national to prove that they met the requirements for worker status, before it can be retained.

The circumstances where an EU national can retain their worker status are provided for in Article 7(3) of the Citizens Directive including where an EU national is temporarily unavailable for work due to illness or accident, involuntarily unemployed, or embarking on vocational training.60 Importantly, for those in atypical work, involuntary unemployment does not require the worker to have been dismissed, but also covers situations where a worker reaches the end of a fixed-term or temporary contract.61 The reason for retaining worker status can also change over time; for example, an individual can retain their worker status first by being involuntarily unemployed and then from being unavailable due to illness.62 The ability to retain worker status during gaps in employment is highlighted in a 2016 FreSsco report as vital ‘For those who move in and out of work – possibly due to the rise in flexible and atypical contracts’.63

The CJEU have also found that this list is not exhaustive, and have included circumstances where workers must take time away or leave work due to the late stages of pregnancy in Saint Prix.64 Workers are required to return to work or self-employment within a reasonable period after the birth of the child, taking account of ‘the applicable national rules on the duration of maternity leave’.65 However, where causes of interruptions to work are not explicitly covered, it is unlikely to be recognised by Member States as resulting in the retention of worker status, including the need to leave employment to provide informal care.66

The length of time for which an EU national can retain their worker status, in circumstances of illness, accident or involuntary unemployment where the EU national had been employed for over one year, is not specified. As such, some Member States have interpreted this as being up to the discretion of a national decision-maker. However, for EU nationals who have been employed for less than one year and are involuntarily unemployed,67 the Directive ‘sets a floor’ requiring worker status to be retained for no less than six months.68 This has allowed Member States to take a restrictive approach.69 The UK, for example, treats this ‘floor’ as a ‘ceiling’,70 by only allowing the retention of worker status in this situation for a maximum of six months.71 This approach is also taken by Germany and was seemingly endorsed by the CJEU in Alimanovic.72



3.2.4.2.Derivative Rights

The benefits of acquiring worker status in the past can also outlive the economic activity by activating a form of derivative right of residence. As EU citizens, children have a right to free movement.73 The CJEU has recognised that for EU children to be able to fully enjoy their right to free movement, it is also necessary to impart a right of residence to their primary carers. However, these derivative rights are limited to specific circumstances.

The key derivative right concerning workers is established in the CJEU cases Baumbast74 and Teixeira.75 These cases concern EU migrant workers’ right to bring their family to the host Member State and for their child to access education in that state (Article 10 of Regulation 492/2011). In Baumbast, the CJEU found that this must also include a right to remain in that education should the worker cease economic activity and that the primary carer of the child must also acquire a right to reside.76 Education being withdrawn from an EU worker’s child should their economic activity end represented an unjustifiable obstacle to free movement.77 This right is therefore still embedded in the value of work. To ensure the continuation of education in the host Member State, the CJEU found in Teixeira that this derivative right of residence was ‘not even implicitly’ conditional on self-sufficiency.78 Establishing a Teixeira right of residence therefore provides primary carers with access to welfare benefits.79

This route can be a useful alternative if worker status cannot be established at the time, providing that it has been found or can be proven at some point in the past. However, the CJEU has specifically excluded time spent with this derivative right to reside from contributing to the five years’ continuous ‘lawful residence’ required for permanent residence.80 This means residence as a Teixeira carer can result in a sudden loss of rights once the child has left education. Other forms of derivative rights (including as a Chen81 or Zambrano82 carer) do not currently offer clear access social benefits.



3.2.5.Post-Brexit Residence Rights in the UK

Since Brexit, EU citizens in the UK and UK citizens in the EU must still rely on their worker status to grant equal treatment rights, and sometimes residence rights, under the Withdrawal Agreement.83

As the case studies informing this research are gathered from EU and EEA nationals living in the UK, sometimes after the end of the transition period, it is useful to consider the ongoing importance for worker status in the UK after Brexit. The UK opted to adopt a constitutive scheme to register EEA nationals and their family members living in the UK before the end of the transition period. EEA nationals must apply to the EU Settlement Scheme (EUSS) to establish new residence rights in the UK.84 A successful application to the scheme will result in a grant of either ‘settled status’ to EEA nationals who can demonstrate residence for more than five years in the UK or ‘pre-settled status’ for those who can only demonstrate residence of less than five years.85 The EUSS takes a ‘more generous’, or a necessary administratively simpler,86 approach than the Withdrawal Agreement, by not making the status conditional on residence within the confines of Directive 2004/38. Instead, applicants must rely on evidence that they were actually resident.87 However, the construction of a system that is treated as a separate domestic operation leaves EU nationals in the UK potentially vulnerable to any changes under domestic rules which may adjust the conditions on residency.88 The relationship between the scope of Withdrawal Agreement rights and its relationship to the EUSS has been and is currently the subject of litigation.89

Despite the appearance of generosity, the UK has constructed a scheme that withholds equal treatment rights in the Withdrawal Agreement from those with pre-settled status unless they can demonstrate an additional right of residence under the free movement rules.90 This means that where an EEA national with pre-settled status requires access to welfare or public services, this generosity is an illusion.

The provisions excluding those with pre-settled status from equal treatment rights were challenged in the UK courts where it was found that the policy resulted in direct disclination.91 However, when referred to the CJEU, it was instead found that those with confirmation of a domestic residence status were not entitled to protection from discrimination in Article 18 TFEU the EU treaties.92 Instead, the Court found that those with pre-settled status could rely on protection from the risk of violating fundamental rights under the Charter of Fundamental Rights of the EU.93 Assessment of whether the policy was discriminatory was therefore deemed unnecessary. As it stands, an EEA migrant atypical worker with pre-settled status could be denied access to benefits if they are found not to have worker status. Such a decision would mean that the only option to access welfare support is to return to the Member State of nationality and risk losing the right to return and live in the UK altogether.94 The compliance of this policy with the Withdrawal Agreement has been questioned by O’Brien, but has yet to be tested in litigation.95

For many of the millions of applicants who have been granted pre-settled status,96 worker status continues to play a vital role in ensuring access to means-tested welfare benefits and social housing. Many who could not demonstrate five years of residence for their initial EUSS application will continue to struggle when seeking to upgrade to settled status and be left with the less secure pre-settled status and needing to demonstrate the additional right of residence to access welfare benefits. Since the UK High Court found that pre-settled status could not expire, it is possible that the need to rely on worker status could be necessary for a significant number of years yet.97 This is also the case for those with pending applications (100,000 applications were still pending by December 2023)98 either to acquire status, correct status or to upgrade to settled status.99 The accuracy of how worker status is defined will continue to be relevant and gatekeep access to social rights for EEA nationals in the UK for many more years to come.

This section has aimed to illustrate the value of worker status. It grants the most effective and secure rights for EU nationals, allowing them equal treatment with nationals of a host Member State including access to many welfare benefits. The ability to establish worker status can therefore go a significant way to alleviating many of the risks that are created by the precarity of flexible employment, as identified in the previous chapter. Worker status can also open the door to both more permanent rights and rights that outlive the economic activity itself. Ultimately, the definition of worker determines who can access these rights and conversely excludes those who do not meet its requirements. Worker status continues to be relevant for millions of EEA nationals living in the UK after Brexit. The CJEU has recognised that systematic denial of benefits to workers is ‘tantamount to an outright negation of the freedom of movement for [Union] workers’.100 Workers who are excluded from the definition of work are stripped of equal access to benefits, damaging their ability to move between states to work. It is therefore vital that the definition of worker under EU law encompasses a wide variety of work and does not limit these rights to full-time or permanent workers.



3.3.When Work = Work under EU Rules

A substantial divide exists between the rights available to those who acquire ‘worker’ status and those who do not. Without a sufficiently broad and inclusive test for worker status that recognises the full varieties of economic activity, it is possible that many EU atypical workers may lose or never acquire worker status under Article 7 Directive 2004/38 and the rights accompanied with it. This has implications for free movement more generally. It has been argued that equal treatment rights are often practically limited to only those EU migrants who are deemed to be economically active or wealthy.101 Therefore the definition of work must be carefully scrutinised; it plays an important role as the tool which determines which EU citizens have been sufficiently economically active to access free movement rights at all.

The CJEU has declared the goal of establishing a common and unified definition of a worker for free movement purposes under EU law as ‘settled’.102 However, the use of vague concepts, such as ‘genuine and effective’ work, has left more unanswered questions about the precise boundaries of the definition and created space for restrictive applications. This section will detail the basic formulation of the EU definition of work, in order to then ask how inclusive it is of atypical work.


3.3.1.Worker Status

It is accepted that a ‘worker’ is a Union concept and therefore its scope is to be defined by the CJEU. While this is then left for Member States to interpret and apply, this should not be ‘unilaterally fixed and modified by national law’.103 The CJEU recognised the importance of creating an EU definition of work as differing approaches by Member States could risk the effectiveness of EU law and could ‘jeopardize’ the achievement of the objectives of the Treaties.104 For Mancini, giving the concept of worker a Community meaning established the Court as having a ‘hermeneutic monopoly’ to counteract potential ‘unilateral restrictions on the application of rules’ relating to free movement of workers.105 The Court has taken this responsibility on by offering a deliberately broad definition – but also a vague one. Leaving the implementation of the definition to Member States inevitably gives them the responsibility and power to refine the terms set by the CJEU. To avoid an abuse of this power, it is understood that the EU concept of worker cannot be undermined by national definitions.106 This can be important for certain types of atypical work where, even if a type of employment is considered as sui generis under national law, it cannot have any consequence on the determination of worker status under EU law.107 With this in mind, it is necessary to examine the CJEU case law to understand the scope of the definition of worker with which Member States should comply.

The definition of worker under EU law has been established broadly in Lawrie-Blum as: ‘for a certain period of time a person performs services for and under the direction of another person in return for which he receives remuneration.’108 This criteria is regarded alongside the test offered in Levin, where the CJEU determined that a worker must be in pursuit of ‘genuine and effective’ activities that are not ‘on such a small scale as to be regarded as purely marginal and ancillary’.109



3.3.2.Self-employed Persons

While this book concerns the rights of atypical workers, some may be classified, perhaps incorrectly, as self-employed persons.110 It is worth noting that the definition for self-employment follows a similar approach to the definition of a worker.

In Jany, the CJEU identified that a self-employed person must perform services for a certain period of time for which they receive remuneration but must not be performed under the direction of another person or in ‘a relationship of subordination’.111 This also entails the condition that any services provided must be ‘genuine and effective’.112 Those who are considered self-employed persons must also establish genuine and effective activity.

The requirement of ‘genuine and effective’ work takes a deliberately broad approach to guaranteeing worker status, arguably to ensure that many different types of work are caught in the definition. Yet, an imprecise definition, while seemingly useful to mould around different circumstances, also leaves more room for Member States to refine the definition while interpreting and applying a ‘genuine and effective’ test.113 While, the CJEU has found that the concept of a ‘worker’ under EU law ‘must not be interpreted restrictively’,114 or modified to ‘eliminate at will the protection afforded by the Treaty to certain categories of person’,115 Member States are ultimately left to interpret and apply the rules that decide whether someone’s work is enough to have achieved ‘worker’ status and the rights this entails. As a result, Member States have tested the parameters of the definition, while the CJEU has often responded with judgments which are inclusive of atypical work. Nevertheless, as Nic Shuibhne has argued, it is the vague terminology of ‘genuine and effective’ work that ‘still shape[s] the functioning and reach’ of the definition of work and subsequently of free movement.116



3.4.The Inclusion of Non-traditional Work

The case law dealing with part-time and non-traditional work reinforces the flexibility of the genuine and effective test. The CJEU has clearly stated that the test should be applied generously and inclusively, recognising that reserving rights ‘solely to persons engaged in full-time employment’ through a narrow definition would jeopardise ‘the objectives of the Treaty’.117 This section will detail how the definition of worker is applied to non-traditional work in CJEU case law and what aspects are determined to be relevant to a finding of ‘genuine and effective’ work. This will ask whether the EU definition of worker is capable of including a large variety of atypical work.

The ‘genuine and effective’ criterion has consistently been interpreted broadly to encapsulate many varieties of work. This has included a consideration of the level of hours and pay along with other aspects of employment including consistency, longevity and formality of employment, various types of remuneration and distinctions for work designed to rehabilitate or (re)integrate individuals into the labour market.


3.4.1.Discrimination and Part-time Work

The CJEU has been clear that worker status cannot be denied solely because it is part time.118 In Levin, the CJEU identified that part-time work is ‘an effective means of improving the … living conditions’ of Union citizens.119

However, a difference in treatment of part-time work has been permitted for frontier workers. The CJEU in Geven found that, even when work is recognised by the national court as ‘genuine and effective’,120 insufficiently substantial part-time work can require a test for a ‘genuine link’ with the host Member State to establish a right to social advantages under what is now Regulation 492/2011.121 This test was previously reserved for those deemed to be economically inactive.122 While the impact of this case may be limited to the rights of frontier workers, it demonstrates a willingness from the Court to discriminate on the basis that part-time work can be evidence of insufficient economic activity to warrant social and welfare rights.



3.4.2.Remuneration and Hours

Importantly, the CJEU takes a flexible approach to levels of remuneration, stating that a limited amount of remuneration cannot have ‘any consequence’ on the finding of worker status.123 Member States cannot apply a strict threshold of earnings or hours to decide worker status, even though many do adopt a type of threshold as part of the decision process for worker status.124 The UK, for example, has adopted a minimum earnings threshold (MET) as the first tier of the worker test, the consequences of which for the finding of worker status will be the main concern of chapters four and five.

In Kempf, the CJEU clarified that part-time work cannot be disregarded just because the remuneration derived from it is below the minimum means of subsistence and must be supplemented by public funds of the host state.125 Member States cannot decide that an individual does not have ‘worker’ status on the basis that they rely on welfare support, so long as their work is genuine and effective. However, the qualification that work must be genuine and effective before supplementation from public funds becomes irrelevant could be confusing. It offers no further guidance to Member States on how to balance these two concepts; is there a point where remuneration would be so low that it becomes relevant to a finding that work is not genuine and effective? CJEU case law is unclear on this, but for now ensures that low earnings and access to public funds should not be the sole reason for refusing worker status.

Circumstances of long working hours with low pay have also been found to be potentially genuine and effective work, for example in Birden, where the worker was employed for 38.5 hours a week but received a relatively low income.126 Progressive increases in remuneration have also been used by the CJEU as an ‘indication that the work performed … was of growing economic value to his employer’ and therefore a sign that the work is genuine and effective.127

The concept of remuneration is also interpreted broadly. Many CJEU judgments refer to ‘remuneration’ rather than ‘pay’ or ‘wages’. This semantic choice is significant, as the CJEU has demonstrated that remuneration need not be monetary, as the supply of ‘materials needs’ such as accommodation, food and living expenses has been accepted as an ‘indirect quid pro quo for’ genuine and effective work.128

The CJEU has recognised the worker status of EU migrants where working hours are relatively low. This includes examples where employment consists of 10 hours work a week,129 even when the work is done for a relatively low income and the work is completed on just two hours a day for five days a week.130 The CJEU, in Genc, also found that someone working for as a little as five hours a week should not be precluded from worker status and therefore could potentially meet the requirements of a genuine and effective test after an assessment of other relevant factors, which will be discussed below.131

Hours worked do not have to be regular or long term. In Ninni-Orasche the CJEU found that there is nothing inherent about temporary, short-term, seasonal, on-call, agency or zero-hour contracts that prevents a finding of worker status.132 Work for just 16 days has been considered by the CJEU, finding that temporary or short-term work does not prevent an individual from having worker status.133



3.4.3.Further Aspects Characterising an Employment Relationship

Beyond hours and pay, the CJEU has instructed national courts to consider an array of factors which may indicate that the employment was genuine and effective even where remuneration and hours are low. Among ‘the aspects characterising [an] employment relationship’134 to consider are the length of time in work, an employment contract, contributions made and the nature of these contributions, and whether the individual has working entitlements. These were raised as aspects of an employment relationship to consider when making a genuine and effective test in circumstances of low hours and pay (in Genc, employment for 5.5 hours a week and pay of £7 an hour)135 or to mitigate the short-term nature of the employment (in O v Bio Philippe Auguste, employment for four days).136 Other normative measures to consider include whether the individual has completed enough time in employment to ‘familiarize [themselves] with the work’, but levels of productivity, in one case as a trainee,137 must have no consequence in regard to the test of genuine and effective work.138



3.4.4.Employment for Rehabilitation or Integration into the Labour Market

The CJEU has taken a less inclusive approach for rehabilitative work. In Bettray, an EU national was in remunerated, rehabilitative work after receiving support for drug addiction. The Court found that work which was specifically rehabilitative for reintegration into employment was not genuine and effective.139 This finding threw into question the status of Disabled workers in rehabilitative or integrational employment,140 not least as the Court suggested one of the features preventing the work from being genuine and effective was the adaptability of the work to cater to ‘the physical and mental possibilities’ of each person.141

However, later judgments in Birden and then Fenoll saw the CJEU state that the judgment of Bettray was not a general trend and instead should be limited to the particular facts of the case.142 In Fenoll the Court made it clear that rehabilitative work or employment intended to assist with the integration or reintegration of the Disabled workers into the labour market was not necessarily marginal and ancillary.143 The Court reasserted that levels of productivity should not be relevant to the determination of worker status.144 For Bell, the Fenoll judgment was ‘a substantive shift’ in the CJEU’s approach as it turned to an assessment of ‘whether the activity in question possessed “economic value”’.145 The determination of worker status was ultimately left to the national court. While seeking to confine the potential damage of Bettray, the judgments still leave problematic additional barriers for Disabled workers in integrational, rehabilitative or sheltered employment. As O’Brien identifies, alongside proving that their work meets the standard ‘genuine and effective’ criteria, they must also convince a decision-maker or court ‘that they provide an economic benefit to others’, where non-disabled workers do not.146

Given that the exclusion of part-time work would jeopardise the objectives of free movement, it is in the interest of the EU to ensure that Member States apply an inclusive approach to work and subsequent access to social rights. The CJEU’s broad definition of work is, in theory, capable of including non-traditional forms of work. The case law examined takes an expansive and flexible approach to ‘genuine and effective’ work, remuneration (type and quantity), hours, and the consideration of other employment relationship factors to offset some characteristics that may be deemed marginal and ancillary.

However, these cases have developed rather imprecise boundaries for the definition of worker. Verschueren suggests that this makes it difficult ‘to draw the line between “work” that falls under these definitions and “work” that does not’.147 Leaving it to Member States to determine the exact limits of worker status could lead to different rules applying across the EU and ‘seemingly arbitrary outcomes’.148 Vague inclusivity does not provide legal certainty.

To utilise Schauer’s work on the ‘tyranny of choice’, Member States may opt to ‘supplement’ imprecise and vague CJEU case law ‘with more specific “guidelines” or “rules of thumb” that in practice have all of the characteristics of rules’.149 This might aim to ease administrative burdens, encourage consistency among street-level bureaucrats or to cynically narrow the scope of worker status and the access to welfare it entails. The UK authorities, for example, have used the vagueness of the EU concept to justify introducing an earnings threshold to tackle what it presented as some EU nationals benefiting from worker status ‘even if, in reality, they do very little work’.150 While the validity of these claims can be disputed,151 this policy illustrates how Member States may respond to the discretion bestowed on them. For Van der Mei, this transfer of power allows Member States to, perhaps intentionally, restrict access to benefits.152 Irrespective of the motive, excessive discretion can leave the outer edges of the definition of work to be, more or less, defined and narrowed by Member States.

This discretion can damage the rights of those in atypical work, even when their work exhibits criteria that have been expressly included by the CJEU in the definition of work.153 However, many aspects of atypical work have not yet been expressly included (or excluded) in the CJEU’s case law on the definition of work.



3.5.The Case for Explicit Inclusion of Atypical Work

While the EU case law on the definition of a worker has interpreted the concept as relatively broad and inclusive of a large variety of working conditions, the EU has not had the opportunity to extend the same attention to more volatile forms of atypical work. This section will consider these gaps and identify where atypical workers may struggle to fit into the current EU definition of work.

The preamble of Directive 1999/70 concerning fixed-term workers reiterates the need for national social security systems to ‘[adapt] to new patterns of work and [provide] appropriate protection to those engaged in such work’.154 Additionally, the desire to update the Written Statement Directive raised the need to address the rising availability of casual and precarious work and recognised that, while they provide benefits to those looking for flexible employment, there is increased danger to working conditions.155 The first consultation report for this update recommended using the opportunity to clarify a common EU definition of work,156 which would recognise more casual and precarious employment. Risak and Dullinger argue that the differing contexts for these definitions of work make it unsuitable to transpose one to the other.157 The free movement definition of work is supposedly broad to ensure the success of the single market and is arguably ‘efficiency-oriented’158 or aiming for the ‘greatest possible freedom’,159 but matters of labour law tend to be concerned with safeguarding equity, voice and dependency.160 Yet this call for an update in labour law could influence and inform positive and more expansive changes to the definition of migrant work.

Rather than establishing an updated and bespoke definition, the newly adopted Directive 2019/1152 on transparent and predictable working conditions relies on the definition set by the CJEU in Lawrie-Blum.161 It also makes explicit reference to atypical work in the context of the Directive’s specific purpose, stating that: ‘Provided that they fulfil those criteria, domestic workers, on-demand workers, intermittent workers, voucher based-workers, platform workers, trainees and apprentices could fall within the scope of this Directive.’162 The Directive also includes those who are in ‘bogus self-employment’, stating that ‘determination of the existence of an employment relationship should be guided by the facts … not by the parties’ description of the relationship.’163 However, the adoption of the ‘genuine and effective’ definition here assumes that it is inclusive of these categories.


3.5.1.Requiring Regularity and Consistency from Precarious Work

The definition for work including its flexible yet vague concept of ‘genuine and effective’ work leaves a number of worrying gaps which can disadvantage those in forms of atypical work. Broadly speaking, it takes an inclusive approach, but the room for the discretion of each Member State means that it would be useful for EU legislation or case law to explicitly include guidance on common features in atypical working arrangements, such as irregular remuneration, erratic hours, the layering of short-term contracts, gaps in work or difficulty identifying relationships of subordination. Without specific guidance from the Court, Member States may opt to view these features as indicative of marginal and ancillary work.

The CJEU has established that work that is temporary, short-term, casual, seasonal or ‘on-call’ should not be automatically precluded from worker status.164 There is also no requirement that work is completed for a specific period of time before worker status can be established.165 However, certain features of atypical work, such as short duration of contracts or irregularity, have been expressly identified as potential indicators of marginal and ancillary employment. For example, in Raulin, which concerned a short-term, casual, ‘on-call’ employment (60 hours worked in 16 days), the CJEU advised national courts to take into account ‘the irregular nature and limited duration’ of the employment, stating that the ‘very limited number of hours in a labour relationship may be an indication that the activities exercised are purely marginal and ancillary’.166 Atypical work that is irregular or inconsistent may fall through the gaps. Or it may take longer for workers on casual contracts to demonstrate that they do not have a ‘very limited number of hours’. It is also important to note that a requirement for some level of consistency can become problematic for atypical workers even after an initial finding of genuine and effective work; atypical workers may be more vulnerable to losing worker status on account of it being considered, even temporarily, to be marginal and ancillary.

The gaps in the definition of worker could lead to the exclusion of a growing number of economic actors from free movement rights. AG Szpunar’s opinion in Tarola, concerning the right to retain worker status after an employment period of less than a year, warned that distinguishing between different types of employment would ‘amount to unjustified difference in treatment’ and ‘would result in “reserving” … the right to move and reside freely … to workers who are in a more stable position’ at the exclusion of workers in more flexible contracts and ‘who are therefore in a clearly vulnerable position’.167 The CJEU, in this case, found that where worker status is identified by the national court, including in the circumstances of the case where work lasted only two weeks, the rights under Article 7(3)(c) to retain worker status for at least six months must also apply to those in fixed term work.168

On the other hand, the CJEU has decisively distinguished between the rights of those in work and self-employment when faced with the question of whether primary carers of the children of self-employed EU nationals in education could derive a qualifying right of residence in the same way as Teixeira primary carers169 for the children of EU workers.170 This judgment, in Czop, relied on the literal interpretation of Article 12 of Regulation 1612/68, which established rights for Teixeira carers. This Regulation, and Regulation 492/11 which replaced it, contains rights relating to the free movement of workers, and Article 12 refers directly to the children of EU nationals ‘who is or has been employed’. In effect, this judgment allows Member States to withhold vital welfare benefits from children and their primary carers simply because the EU national parent is in the wrong kind of economic activity. This difference in treatment is particularly problematic in light of the growth in atypical work and the increasingly blurred division between work and self-employment in gig work and the prevalence of ‘bogus’ self-employment, as covered in chapter two.

The difference in treatment that could arise from an underinclusive definition of work could therefore be viewed as unjustified and reserving the rights of free movement to an exclusive group of more permanent or full-time workers. This different treatment can also be viewed as particularly unjust when considered alongside the data on who is most likely to occupy atypical work.171



3.5.2.An Equality Case for Inclusion

In the context of free movement and the extension of social welfare systems to EU migrants, the definition of work is a tool which assesses whether a migrant worker’s level of economic contribution is sufficient to warrant equal treatment with nationals. This approach sets up EU nationals as competitors to demonstrate their worth to the host Member State, yet it fails to recognise the ‘unequal starting points for the competitors’.172

This problem manifested itself in the single market’s initial focus on men’s mobility. Writing in the mid-1990s, both Hervey and Ackers highlighted the persistent emphasis on ensuring men’s mobility as a worthwhile commodity while ‘policies such as childcare facilities, protection of atypical employees and flexible careers, which could increase women’s mobility as workers’, were pushed to the sidelines as a negligible investment.173 While some of these problems have been identified and attempts have been made to address them, such as extending more employment rights to atypical workers, the definition of work has not been updated and still relies on traditional conceptions of employment as its starting point.

As an alternative, a definition of work that is inclusive of various forms of part-time and atypical work could be put forward on the basis of equality law.174 Eurofound argue that EU law presents an extension of equality law from first protecting equal treatment ‘regardless of characteristics such as sex, race, age and disability’ to the ‘new dimension’ of equal treatment of workers ‘regardless of working hours, duration of employment, place of work or the nature of the employment relationship’.175 This seems to be a logical step as the two are intrinsically linked. It is well documented that gender, age, race and disability identities play a role in the likelihood of individuals being employed on an atypical basis – not necessarily as a matter of choice, but reflecting that these groups of workers tend to face significant barriers to the traditional labour market.176 This also means that these workers are more likely to face the most precarity in their lives because of their employment conditions. A traditional scope of work ‘perpetuates particularism and inequality’ for marginalised groups already facing exclusion from the labour market because of these societal presumptions.177 This disadvantages women, ethnic minorities,178 Disabled workers179 and those in ‘low-skilled’ and low-income work.180 As such, where worker status acts as a significant gatekeeper to free movement rights, a limited definition of a worker has a discriminatory impact on these groups by making the exercise of free movement a greater risk.

Many workers in atypical employment will face precarious and erratic phases of work which could hinder their ability to pass the genuine and effective test. This section illustrates the gaps that exist in the current EU definition of worker and how characteristics of atypical work can synchronise with the understanding of what ‘marginal and ancillary’ work looks like. Therefore, while broad, the ‘genuine and effective’ test does not precisely cover common features of atypical employment. The EU’s broad and vague approach to the definition of worker results in Member States being handed a significant amount of discretion, granting the power to tweak the finer details and ultimately restrict access to welfare and residence rights. How this power may be abused was discussed briefly above and will be considered in more detail in chapters four and five in relation the UK’s MET.



3.6.Summary

Acquiring worker status activates substantial free movement and equal treatment rights in relation to both immigration and welfare benefits. These rights can be essential for many workers in atypical employment and can help balance periods of sporadic income, times of ill health and temporary unemployment or underemployment. They can also extend beyond the period of economic activity and beyond the individual worker by providing rights for family members. With the protections that it offers, worker status can make free movement a realistic option for many EU nationals, especially as being deemed economically inactive can significantly hinder access to these rights, as will be discussed in chapter eight.

The CJEU has established worker status as a flexible concept where ‘genuine and effective’ activity can be moulded to fit a range of employment circumstances. The EU concept of worker has the potential to be inclusive, but it relies on vague concepts and does not set clear guidelines for Member States to follow. While the CJEU has referred to some aspects of atypical work, such as part-time hours, levels of remuneration and formal characteristics of employment, other common characteristics have either not been addressed or, as in the case of casual or irregular work, been labelled as potential indicators of marginal and ancillary work. The concept of migrant work in free movement law has therefore not yet been formally expanded to specifically meet the changing aspects of the labour market, as covered in the previous chapter.

By adopting a vague and imprecise definition, many EU citizens who are working will have to rely on a generous application of the definition by the host Member States to be able to claim equal treatment with nationals. This leaves the potential for the exclusion of large groups of low-paid workers and creates a substantial barrier to them being able to enjoy the full array of free movement rights that are supposedly available to workers. Instead, it would result in, as O’Brien warns, ‘alienating the working poor, and effectively awarding rights on the basis of socio-economic class’.181 Given that the number of mobile EU workers in these forms of employment is significant and will continue to grow,182 it would help if the EU legislature could make a clear determination on the scope of this status, to avoid the necessarily piecemeal and understandably imprecise approach of definition-by-case law. Any review of worker status and the overall free movement framework must also consider the potentially discriminatory impact of a standard one-size-fits-all approach to work to those who face barriers to the ‘standard’ labour market.

The impact of the limits to the EU concept of work and the consequences of granting significant discretion to Member States to fine-tune and interpret the specific limitations of the status are explored next. Chapters four, five and six will analyse how the UK applies its test alongside case studies of EU atypical workers navigating these rules. The analysis in this chapter of worker status at the EU level has established the standards which the UK definition should meet – it is now time to analyse the compatibility of the UK’s approach with EU law. This will also illustrate how the discretion provided to Member States essentially allows the reclassification of worker status, demanding that EU citizens not only work, but do ‘enough of the right type of work, with sufficient stability, and earning enough’.183 It will also provide evidence of atypical workers excluded from the concept of work and how this presents significant hurdles to moving and working in another Member State.
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4

Taking Liberties: The UK’s Minimum Earnings Threshold Narrows the EU Concept of Work


4.1.Introduction

The EU concept of worker, though theoretically uniform, is defined by reference to broad yet vague criteria and is susceptible to becoming ‘lost in translation’ as ‘discretion is decentralised’ and filtered down to benefit decision-makers.1 Member States are left to flesh out the broad concept of ‘genuine and effective’ work to apply to specific individual employment circumstances. Some of this task is inevitably delegated to frontline decision-makers, leaving open-ended definitions vulnerable to being refined by a reliance on shortcuts, such as setting limits and thresholds. While this can make decision-making processes more efficient and standardised, it also can neglect the outer edges of the worker definition.2 This sacrifices much of the breadth and flexibility instilled in the EU definition of work and risks the exclusion of many EU nationals who are factually working but not considered to be working enough.

In the UK, a two-tier test has been adopted. The first tier adopts a minimum earnings threshold (MET) to essentially fast-track decisions of worker status to those workers who earn above the threshold for the period of time required. The second tier allows for the further scrutiny of cases that fall below the threshold, which is meant to apply the ‘genuine and effective’ test set by the CJEU. The high level of the MET forces many atypical workers to bear the extra burden of having to demonstrate how their work is genuine and effective despite not meeting the threshold, and must rely on the correct and fair application of this test at this second tier. However, this process is accompanied with complex and often misleading advice for decision-makers (ADM),3 which can fail to reflect, and sometimes conflicts with, EU law.

The next three chapters address whether the application of the worker test to EU atypical workers in the UK is compatible with the EU definition of worker. In order to do this, the analysis adopts a mixed-methods approach, providing a doctrinal analysis of the compatibility of the UK’s approach alongside an empirical critique of the MET by utilising qualitative data analysis from cases advised by the AIRE Centre and the EU Rights and Brexit Hub. Together this evidence will also contribute to the enquiry into what the UK’s MET demonstrates about the availability of free movement and equal treatment rights in the changing labour market.

This chapter begins the analysis by examining the UK’s approach to the worker status test. Section 4.2 considers the worker test in the UK, including the introduction of the MET in 2014 and how it compares to the practice in other Member States. This is followed by an examination of the intended purpose of the MET and the potential for restrictive signalling to decision-makers in section 4.3. The compatibility of the MET is then interrogated in section 4.4. Chapter five looks to the case studies collected for this research to examine how the MET and second-tier is applied to those in atypical work. Chapter six focuses on how the EU definition and certain aspects of the UK’s approach to worker status excludes marginalised workers.

This chapter identifies how the MET was devised to exclude part-time and atypical workers from worker status and restrict their access to equal treatment rights in the UK. It explores how the new threshold was pitched to the public and the risk that this could signal a more restrictive approach on worker status more generally to decision-makers. Ultimately, the compatibility of the MET with EU law is scrutinised, finding that its potential to withhold worker status from many low-paid and atypical workers could unlawfully limit the ability to realistically exercise free movement to only those who earn enough and in the right way.



4.2.The EU Worker in UK Law


4.2.1.Habitual Residence Test and Worker Status

In order to receive any means-tested benefits in the UK, an EEA migrant must first pass the Habitual Residence Test.4 This test has two parts. First, they must demonstrate that they have a right to reside. The Immigration (EEA) Regulations 2016 (EEA Regulations) give effect to Directive 2004/38 and therefore transpose the requirement for EEA nationals to meet one of the qualified residence categories,5 in these cases, as a ‘worker’ or sometimes a ‘self-employed person’.6 The second part requires applicants to be ‘habitually resident’, which looks at many different factors to determine how much of an applicant’s life is in the UK, for example work, property, length of time in the country, having family here and whether a bank account has been opened in the UK.

While both parts of the test must be met, the ‘right to reside’ requirement is trickier to demonstrate. Establishing a right to reside is an eligibility condition to access a wide range of benefits including Universal Credit, Pension Credit, Council Tax Reduction and many of the ‘legacy’ benefits such as Income Support, Employment and Support Allowance (ESA), Housing Benefit and Child Tax Credit. Therefore, a decision on whether work meets the criteria for the right to reside as a ‘worker’ is vital to many EEA nationals’ wellbeing.

As noted in chapter three, since the UK left the EU, millions of EEA nationals with pre-settled status continue to rely on establishing an additional right of residence in the EEA Regulations such as having worker status, to access benefits in the UK. While in theory those on pre-settled status can upgrade to settled status after five years of continuous residence, this is contingent on satisfying the Home Office with sufficient evidence. Some of the case studies examined from the EU Rights and Brexit Hub showed EEA nationals who had been resident in the UK for well over five years only being granted pre-settled status. As a recent High Court ruling found that pre-settled status cannot expire,7 it may be many more years down the line before the definition for worker status is no longer required in the UK.

Additionally, EEA migrant workers across the EU, and in particular those in Member States who have adopted an earnings or hours threshold, may experience similar issues with restrictive implementation of the EU definition of work. Examining how the use of thresholds impacts workers’ access to rights is necessary to examine whether EU citizens more likely to be in atypical work face more risks when exercising free movement rights to another Member State.



4.2.2.The MET

Before the introduction of the MET, the Court of Appeal approached worker status as a question of the genuine economic value of the work for the employer; for example, would another employee need to be found to do the work instead?8 A few years later the Upper Tribunal, in JA, qualified its definition of worker to reflect closely the judgments of the CJEU, as services that have to be economic, genuine and effective and not marginal and ancillary.9 Judgments regarding worker status identified ‘genuine and effective’ work in a broad range of employment scenarios such as where the individual earned £65 a week10 and where someone had been employed for only two weeks,11 although this was after already having worked in the UK. The Upper Tribunal had also identified genuine and effective self-employment where work was part-time for three to four hours a week, despite having only been set up for two months and not yet making any profit.12 However, decision-making outside of courts did not necessarily reflect the same expansive approach. Sibley and Collins highlighted their experiences of the poor application of the genuine and effective test, reporting how decision-makers were frequently ‘turning down EEA migrants even where they were working 11 or more hours per week’.13

In 2014, the UK introduced a new MET to adapt how worker status would be assessed. This involved a two-tier test which required decision-makers to establish if an EEA worker met either of the following criteria:


	First tier: Have an average gross earnings, currently set at no less than £242 a week, for the past three months,14

	Second tier: Employment must be genuine and effective.



These are discussed in turn below.


4.2.2.1.First Tier

To meet the first tier of the test an EEA national must earn above the set threshold. The earnings required is informed by the primary threshold used to trigger the payment of Class 1 National Insurance Contributions, and increases in conjunction with that amount on a yearly basis. The threshold for 2024/25 stands at £242 a week. This is equivalent to 22 hours a week at the national minimum wage (NMW) for over-25s.15 A worker’s average earnings must meet this threshold over a continuous period of three months immediately before the benefit application.16 If this first tier is met, the EEA national will be automatically deemed to have worker status. This threshold is applied strictly, meaning that even where earnings are close to requirements it will not pass and must instead be considered under the second tier.

Table 4.1 MET, NMW and hours required to meet MET between 2014 and 2023




	
Tax year


	
MET


	
National minimum/living wage


	
Minimum hours required to earn enough to meet MET







	
2013/14


	
£149


	
£6.31


	
24





	
2014/15


	
£153


	
£6.50


	
24





	
2015/16


	
£155


	
£6.70


	
24





	
2016/17


	
£155


	
£7.20


	
22





	
2017/18


	
£157


	
£7.50


	
21





	
2018/19


	
£162


	
£7.83


	
21





	
2019/20


	
£166


	
£8.21


	
21





	
2020/21


	
£183


	
£8.72


	
21





	
2021/22


	
£184


	
£8.91


	
21





	
2022/23–July 2022


	
£190


	
£9.50


	
20





	
July 2022–April 2023


	
£242


	
£9.50


	
26





	
2023/24


	
£242


	
£10.42


	
24





	
2024/25


	
£242


	
£11.44


	
22







The use of a threshold is immediately a threat to the compatibility of the UK’s approach to worker status. The CJEU has determined that a limited level of remuneration for work cannot have ‘any consequence’ for deciding worker status.17 The MET ignores this and runs directly against it by examining the level of earnings as a key indicator of worker status, fast-tracking those who have a high level of earnings and submitting any worker with limited remuneration under the threshold to additional scrutiny. Noticeably, as shown in Table 4.1 above, the level of earnings required and the subsequent hours necessary to meet it when earning minimum wage are more than double the level that EU case law seemingly recognises as genuine and effective work. Analysis by the New Economics Foundation in 2019 showed that around nine per cent of the total workforce in the UK (roughly 2.4 million people) earnt below the threshold at the time.18 While this might not directly transfer on the EEA migrant worker population in the UK, there will be a significant number of workers who do not meet the requirement of the first tier and therefore rely on the application of the second tier. Additionally, the requirement for EEA nationals to meet the threshold for a period of three months runs counter to CJEU judgments stating that the determination of worker status cannot be conditional on the completion of work for a specific period of time.19

The MET clearly strays from the rulings of the CJEU and in some cases runs counter to it. However, this is just the first stage of the test. The UK aims to comply with EU law by ensuring that all workers who cannot meet the requirements of the MET are examined by the second tier which should act as a catch-all and apply the CJEU case law consistently to ensure that genuine and effective work is granted worker status.



4.2.2.2.Second Tier

For the second part of the test, the guidance directs decision-makers to decide whether the work done was genuine and effective, and not on such a small scale as to be regarded as purely ‘marginal and ancillary’.20 This second tier requires decision-makers to ‘examine each case as a whole, taking account of all circumstances’.21 This stage of the test is ostensibly in line with CJEU case law. However, the ADM makes specific reference to five relevant ‘secondary criteria’ referred to in the guidance:


	whether the work was regular or intermittent,

	the period of employment,

	whether the work was intended to be short-term or long-term at the outset,

	the number of hours worked and

	the level of earnings.22



These considerations represent the various ways that discretion can be exercised to find work that is below the MET as meeting the genuine and effective criteria. The list of considerations are broadly in line with CJEU case law.23 However, the inclusion of the level of earnings is problematic as it means that, once again, it does not reflect the CJEU’s position that a limited level of remuneration for work cannot have ‘any consequence’ for the determination of worker status.24 The guidance stipulates that decision-makers may balance the criteria against each other to determine worker status, stating that they ‘will have to weigh, for example, low hours against long duration of work’.25 While this guidance seeks to reflect what is necessary to be compatible with EU law, it steers decision-makers to give more weight to earnings and presume marginality for workers whose earnings fall below the threshold (see section 4.6 below). The guidance also refers to a number of principles found in CJEU case law concerning the definition of work. Some of the problematic or incorrect references here are discussed further in section 4.7. This chapter will conclude that the problems with the ADM’s approach to the ‘genuine and effective’ test could lead to the exclusion of many atypical workers, unless they can demonstrate that their work is particularly exceptional.



4.2.3.Worker Status in Other Member States

The UK was not the only EU Member State to adopt an earnings threshold to determine when EU nationals have worker status. It is therefore useful to consider the MET with reference to the practices of other Member States to establish if it is an outlier or creating unique problems.

It is not uncommon for Member States to take a restrictive approach to applying free movement rights. In Martinsen et al’s analysis of how domestic signals can impact frontline decision-makers, all three of the Member States examined (Denmark, Austria and France) adopted more limited approaches than the CJEU ‘towards EU migrants and their cross-border access to welfare benefits’, which were fed through to street-level bureaucrats.26 More specifically on worker status, a comparative report requested by the EU commission revealed that many Member States imposed either formal or de facto thresholds, requiring that EU nationals meet either a minimum hours of work (Belgium, France, Lichtenstein, Cyprus and Malta), a minimum income (Italy, UK) or a mixture of both (Finland, Greece, the Netherlands and Poland).27 Many of these thresholds impose higher limits in both hours worked and income (if working at the rate of NMW) than the CJEU case law, which has identified potential genuine and effective work in circumstances of 10–12 hours work per week or even 5.5 hours per week.28 Additionally, many of the rules in Member States would not adequately accommodate those on zero-hours, on-call or fixed-term contracts as they often require a level of regular and consistent hours.29 This is a particularly challenging criteria for atypical workers to meet where the very nature of the work is erratic or inconsistent. An atypical worker in a casual or zero-hours contract may work for the same overall hours and receive the same amount of earnings per year as an individual in more regular employment, but may not be found to have had worker status for that whole year if the bulk of economic activity is condensed into a few months. The issue of requiring consistency from atypical work is covered in more detail in chapter five.30 Overall, it is noticeable that the UK’s threshold currently stands as the most demanding, in terms of the earnings required or the hours needed to meet those earnings with NMW, among Member States – but the practice is far from unique.31



4.3.The Intention and Representation of the MET

Before examining the compatibility of the MET, it is important to briefly note that the policy was not an isolated reform. It was introduced by the coalition Government in 2013/14 as part of a series of measures to address alleged abuse of free movement by EEA nationals supposedly moving to the UK to access welfare benefits. These were also brought in alongside the broader context of austerity and increased welfare conditionality as part of what the then prime minister David Cameron described as his ‘moral mission’.32 This included, for example, an increase in the use of sanctions, stricter health assessments, the ‘bedroom tax’ and a cap on the total amount of benefits received.

For EEA migrants, the reforms prevented jobseekers from accessing Housing Benefit,33 restricted access to Jobseekers Allowance (JSA), Child Benefit and Child Tax Credit for the first three months of residence34 and introduced a new cut-off for accessing benefits for jobseekers after six months (reduced to 91 days in November 2014), unless they met the problematic evidence requirements of the ‘genuine prospects of work test’.35 New policies were also introduced which directly impacted EEA nationals’ ability to access welfare, such as withdrawing access to interpreters in jobcentres.36

Overall, this package of reforms sought to limit EEA migrants’ and their families’ access to welfare benefits and attracted criticism from commentators concerned about incompatibility with EU law, the impact of the measures on the lives of particularly vulnerable people and the motive of such reforms without evidential basis.37 More of the intention of the MET can be drawn from government messaging at the time.


4.3.1.Domestic Signalling

By including the genuine and effective criteria in the second part of the test, the UK’s approach appears, at least on paper, to be compliant with EU law. Yet if the introduction of the MET does not alter the actual test applied to EEA nationals, the purpose of the reform remains elusive, especially if the result is no different from the previous worker status decisions. The context and announcement of the threshold sheds some light on the reform’s purpose to cut migration and welfare. The purpose of the policy matters as it steers the discretion of decision makers towards a restrictive application of the rules.

For example, in an article for the Financial Times, titled ‘Free movement within Europe needs to be less free’, David Cameron argues that the EU needs to introduce qualifications to free movement to prevent vast migrations. He uses the article to introduce the new policies adopted in the UK, including the MET: ‘We are also toughening up the test which migrants who want to claim benefits must undergo. This will include a new [MET]. If they don’t pass that test, we will cut off access to benefits.’38 This indicates that the MET was expressly devised to prohibit certain migrants from claiming benefits. It is also clear that the new threshold will be determinative for deciding worker status, as those who ‘don’t pass the test’ will have their access to benefits ‘cut off’.

When the MET was introduced in February 2014, the Department for Work and Pensions (DWP) press release asserted the policy’s necessity to reduce migration and benefit claimant numbers and prevent abuse, stating that:


[I]n order to help ensure benefits only go to those who are genuinely working a [MET] will be introduced as part of the government’s long-term plan to cap welfare and reduce immigration so our economy delivers for people who actively contribute and want to work hard and play by the rules.

Currently European Union case law means the definition of a ‘worker’ is very broad, meaning some people may benefit from this even if, in reality, they do very little work.39



Not only does this statement signal the main intentions of the MET as capping welfare and reducing immigration, but it also closely ties the need to earn above the threshold to whether an EEA migrant’s work is ‘genuine’. By situating the MET as a tool to catch people out who are not genuinely working or who ‘do very little work’, the DWP is implying that those who do not earn above the threshold are abusing the system. This implication is repeated more plainly in other press releases stating that ‘abuse and clear exploitation of the UK’s welfare system will not be tolerated’ and how the new ‘tough’ rules were, in the DWP’s words, aiming to ‘stop people abusing Britain’s benefit system’ and to ‘stop rogue EU benefit claims’.40 O’Brien argues that the adoption of accusatory language ‘conjures up the association of threat with EU nationals’.41 Based on the press coverage and the Government’s language during the introduction of the MET, it seems that the ‘only possible, logical reason for introducing the threshold is to reduce the number of people who are defined as workers’, and as a result deny them access to welfare benefits.42 It is understandable that decision-makers may presume, from this signalling, that the introduction of a threshold should operate as the entirety of the worker status test.

In a different DWP press release, the future implementation of the MET was said to ensure that EEA migrants ‘who claim to be in work or self-employed in order to gain access to a range of benefits … face a more robust test, which includes satisfying a [MET]’.43 This statement could be easily construed as introducing a new test where, among other requirements, EEA nationals must satisfy the MET. O’Brien warns that the presentation of the MET in this way mispresents the threshold as ‘definitive of genuine work’.44

Clearly stating that the intention of the MET is to cut welfare in conjunction with the misrepresentation of the threshold as an overall assessment of genuine and effective work acts as strong domestic and political signals that can limit or steer the discretion of decision-makers.45 Just as Martinsen et al identified significant signalling for decision-makers through negative politicisation of free movement and ‘welfare tourism’ in Denmark, Austria and France,46 the Government’s assertion of the MET as a tool to stop welfare abuse is likely to trickle down to decision-makers. This is even more pertinent in the application of EU rules, where complexity and ambiguity can push decision-makers to domestic guidance and signals more.47

Additionally, the overall package of restrictions on EEA nationals’ access to welfare, alongside David Cameron’s ‘moral mission’ of cutting welfare more generally,48 will no doubt cultivate an increase in awareness of the changes and intensify these signals to decision-makers.49



4.3.2.Justifications for Reform

The evidence concerning the impact of EU migration to the UK runs counter to the concerns raised by the coalition Government and press announcements for the MET. A 2013 report compiled for the EU Commission shows that EU nationals in the UK are more likely to be employed and less likely to access welfare benefits than nationals.50 The higher employment rate for EU nationals in the UK is also corroborated by evidence from the Migration Observatory.51 Overall, EU nationals are found to contribute far more to the UK in payment of taxes than what is received in benefits or public services,52 while any negative impact on wages is reported as either minimal or non-existent.53 Even at the time the policy changes were made, while there was some belief that limiting access to in-work benefits may discourage some migration, the Migration Observatory doubted ‘how significant the effects of such a policy would be on the number of people choosing to migrate’.54 Research completed for the EU Commission also found little evidence that ‘the main motivation of EU citizens to migrate and reside in a different Member State is benefit-related as opposed to work opportunities or family connections’.55 The new policies aiming to cap EU migration to the UK and access to welfare claims lacked justification. The decision to introduce policies without reason echoes the lack of evidence to support the four-year brake on in-work benefits featured as part of the (now defunct) 2016 settlement between the UK and EU.56

The free movement of workers should allow EU nationals to engage in other Member States’ labour markets and integrate into their solidarity systems. However, in unduly seeking to reduce the number of EU nationals who claim welfare benefits, the UK opted to limit the scope of the definition of worker with the risk of falling foul of EU requirements.



4.4.(In)compatibility of the MET with EU Law

The MET’s compatibility with EU law is questionable.57 A decision on worker status based on earnings alone would not be consistent with EU law. The UK Government insists, as the MET includes a general assessment of whether work is ‘genuine and effective’ in its second tier, it ‘is compatible’.58 However, the CJEU has found that the concept of ‘worker’ in this context relates to the definition under EU law and not national law and that it would be inappropriate to allow a Member State ‘to modify the meaning of the concept of ‘migrant worker’ and to eliminate at will the protection afforded by the Treaty to certain categories of person’.59

The introduction of the policy sparked concern from the Commission, a spokesperson was quoted as intending to scrutinise the new policy closely, stating that ‘a definition of a worker’ which ignored case law and was assessed ‘according to the amount [a worker] earns is not compatible with EU law’.60 Additionally, in May 2020, the Commission launched infringement proceedings against the UK (Infringement number: INFR(2020)2202), believing it to be in breach of Directive 2004/38, Article 21 TFEU, Article 45 TFEU and Article 49 TFEU. This includes concern that national legislation ‘limits the scope of beneficiaries of EU free movement law in the United Kingdom’.61 While the specific details of the infringement have not been made available and the case is still active (as of July 2024), the UK’s MET may be one of the Commission’s concerns as a limitation of the scope of working EU nationals who can benefit from equal treatment in the UK.

If applied as conclusive of the worker status test, the UK’s earnings threshold would undoubtedly be incompatible with EU law and would result in the exclusion of many low-paid atypical EU workers from the protections of the free movement regime. Equally, by setting such a high threshold that requires at least over 22 hours a week at minimum wage, many workers who would be expected to have worker status under EU law will be relying on the application of the second tier genuine and effective test. Therefore, the METs compatibility with EU law can be separated into two key considerations. Firstly, that the threshold must not applied determinatively. Secondly, that the second tier must correctly reflect the breadth and flexibility of the worker definition under EU law.



4.5.Summary

This chapter has shown that the adjustment to defining an EU worker introduced by the MET could lead decision-makers to take a more restrictive approach than is compatible with EU law. Such an approach is arguably, on the surface, technically compatible with the requirements of EU law, yet was openly devised as a tool to restrict access to worker status.

The key to whether the UK’s MET is compatible with EU law, and other Member States who adopt a similar strategy, will be contingent on whether it is utilised as a streamlining tool rather than entirely determinative of the worker status test. A threshold that is overly restrictive or further encourages decision-makers to take a restrictive approach would also be in conflict with the approach at the EU level. Chapter five will therefore examine how the MET has been applied and its reduction of the genuine and effective work test to a calculation of earnings. It will also examine how atypical workers are further caught out through the way the MET is calculated and the limited tolerance for inconsistent, flexible or multi-job work arrangements.

The concerns raised here also reflect a larger issue with the EU definition of work and the free movement rights of all EU citizens. Where Member States create shortcuts to ease the administrative burden of implementing a vague EU definition of work, such as an earnings threshold, EU nationals in atypical work are at risk. Without further guidance and clarity around the outer edges of the definition, Member States are able and may be tempted to scale back the rights of atypical workers. As will be explored later in this book, without worker status, many EU nationals will rely on the inadequate protection of rights for EU citizens. The exclusion of large groups of low paid workers therefore creates a substantial barrier to them being able to enjoy their free movement rights at all. Instead, treating the higher earning workers as more ‘deserving’ of these freedoms.
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5

Show Me the Money: The UK’s Reductive Approach to Worker Status in Action


5.1.Introduction

The UK’s introduction of the minimum earnings threshold (MET) into the decision-making process could limit the discretion of decision-makers and risks arbitrary outcomes that do not properly reflect the complexities and intricacies of work and individual circumstances.1 The formulation of the earnings threshold alongside the press tour touting the new policy as a tool to restrict access to benefits signals to decision-makers that too many people are found to have worker status, and the new MET should result in fewer EU nationals passing the test. This approach is particularly problematic as the CJEU has ruled that worker status must not be ‘interpreted restrictively’2 by Member States or modified to the point of ‘eliminat[ing] at will the protection afforded by the Treaty to certain categories of person’.3 Where a restrictive approach is adopted, those on the ‘fringes’ of the definition of work, atypical workers and those facing barriers to standard employment, are most likely to face exclusion from free movement and equal treatment rights.

This chapter utilises case studies from the AIRE Centre and the EU Rights and Brexit Hub to demonstrate how the definition of worker is applied in the UK and identify where parts of the test falls foul of the broad approach required by EU law. This chapter therefore contributes to the existing analysis and concerns about the worker test in the EU and the UK.4 The empirical data presented offers a fresh perspective on the specific elements of the UK’s worker test and how it directly penalises irregular and precarious employment. First, section 5.2 examines how the MET can be treated as entirely determinative of the worker status test, ignoring the need to assess work yielding an income less than the threshold under the ‘genuine and effective’ criteria. Next, the chapter critiques the way that the MET is calculated to exclude those with lower earnings or fluctuating incomes (section 5.3) and those who have multiple jobs or overlap work with self-employment (section 5.4). The second tier of the test is then examined, including how guidance reasserts the centrality of earnings and limits the CJEU’s expansive approach to ‘remuneration’ (section 5.5). Section 5.6 highlights how decision-makers may selectively apply the genuine and effective criteria to exclude those in atypical employment.

Overall, the chapter focuses on aspects of the UK’s approach to worker status that excludes atypical workers and risks incompatibility with EU law. By excluding those in atypical working arrangements from ‘worker status’, the UK makes equal treatment rights with regard to accessing social rights and a secure residence status conditional on an EU citizen ‘earning access’.



5.2.What Second Tier? The Determinative Threshold

It is vital for compatibility with EU law that the threshold is not treated as entirely determinative of worker status. The CJEU has been clear that a low level of earnings cannot be the sole basis used to withhold worker status.5

Street-level bureaucrats, or decision-makers, may seek to simplify the process of decision-making to overcome the gap between demands on them and the lack of resources, workforce, time and information.6 Schauer identifies that, for decision-makers, ‘more choice is not always better than less’.7 To increase efficiency for more open-ended decisions, he argues that it may be ‘highly appealing’ to gravitate towards tools that narrow the factors to be considered.8 An earnings threshold may provide this opportunity and, alongside the domestic signalling detailed in chapter four, a conclusive earnings threshold could become received wisdom among decision-makers.

It is therefore not entirely surprising that the case studies examined included multiple examples of the MET being applied as the only tier involved in the consideration of genuine and effective work. In these cases, the second tier was ignored entirely, with decision-makers declaring individuals’ work to be not genuine and effective on the basis that they did not meet the earnings threshold.


Tomas

Tomas began working in a food production company in June 2014. He was contracted to work part-time for 10 hours a week, but often worked between 20–24 hours a week. He earned minimum wage which, at the time, was £5.50 an hour.

In November 2014 he applied for Housing Benefit from the local council, which was denied as he had not provided enough evidence to show consecutive earnings over three months. He applied again and brought in payslips showing his income for the previous three months. While this income fluctuated, it averaged out at £135 a week. His highest income during this period was recorded at £175 and his lowest income during this period was £56. The MET at the time was £153 per week.

The council refused his application again. The reasoning of the decision-maker is outlined in a short letter from the council which states:


Unfortunately, your income, although it is now consecutive and over three months, does not meet the [MET] Criteria – you are not entitled to Housing Benefit and Local Council Tax Reduction Scheme.



The letter does not mention the second tier or any other aspects of Tomas’s work being considered under a genuine and effective test.


This strict application of the MET meant that, as Tomas’s average earnings fell below the MET, he was not a worker. It did not matter that some of his weekly earnings were over the MET. Nor did any of the other aspects of his work merit consideration. This approach to worker status is highly problematic as it takes an arbitrary and strict reading to an otherwise relatively nuanced and broad EU definition.

While Tomas’s earnings were fluctuating, the hours required to meet these earnings (based on his hourly rate of £5.50) often fell above hours considered by the CJEU as potentially genuine and effective.9 Even his lowest earning week represented the equivalent of nine hours’ work. The same approach to the MET can be seen in other local authority decisions, including assessing whether self-employment is genuine and effective.


Naomie

Naomie applied for Housing Assistance in October 2016. She was a full-time carer for her mother and had worked as a self-employed housekeeper for three years. This job involved working around 3.5 hours a day, five days a week, and was paid £6.50 an hour.

Naomie also tried to make ends meet by taking on extra employment. However, she could only find informal and flexible work distributing leaflets due to her care responsibilities and self-employment. She had no ‘official’ evidence of this income.


Naomie’s application to her local council requesting Housing Assistance was refused. The decision letter takes account of Naomie’s earnings from self-employment, showing between £104 and £125 a week and therefore not meeting the MET: 

The income you claim to get from your self-employment is below the stipulated [MET] of £155 a week for self-employed persons. I am therefore of the view that your employment is not genuine and effective.’ (emphasis added)



The decision letter also retrieved evidence from HMRC of Naomie’s earnings from her work distributing leaflets. It identified income varying from £429 to £4427 per annum, but stated that:


The income you earn falls below the MET of £153 for National Insurance Contribution.



No further consideration is given to whether Naomie had a right to reside as a worker.


Yet again, Naomie’s case illustrates a failure to consider or mention the second tier of the test for both worker and self-employed status. Naomie’s combined income from employment and self-employment may even have met the threshold, but it is considered separately. The problem of assessing co-existing periods of work separately is discussed in section 5.4.

While there is no consideration of the second tier, the decision-maker mentions the need for employment to be ‘genuine and effective’, instead determining that earning below the threshold is conclusive of this concept. Failing to examine the second-tier criteria meant that relevant aspects of Naomie’s self-employment are ignored, such as regularity of working days, three years of employment and 17.5 hours of work a week.


Laura

Laura is a lone parent caring for her 13-year-old daughter who struggles with periods of ill health and was taken out of school. Laura took on a variety of employed and self-employed work, but struggled balancing this with her caring responsibilities for her daughter.

Laura’s applications for Housing Benefit and Council Tax Reduction in May 2018 were refused by the local council on account of her not having a right to reside. A mandatory reconsideration was requested by Laura and the decisions upheld. The reconsideration decision letter from the council considered Laura’s work, finding that:


As an employed/self employed EEA national, you are required to be earning above the [MET]. You have informed us that you returned to work on 27/10/17, however your average earnings are below the [MET] and there were periods where you did no work at all … As a result, you are treated as a Person from Abroad and therefore you have no entitlement to Housing Benefit/Council Tax support at this time. (emphasis added)



Shortly after receiving this refusal, Laura faced the threat of a possession order for her house.


This decision is illustrative of local authorities relying on the MET. The decision-maker states that, to be a worker, an individual is ‘required to be earning above the MET’, reducing the test to only its first tier. It is notable that this strict application of the MET comes from the first stage of the appeal process (mandatory reconsideration) where it might be expected that errors are corrected.

These three cases are a snapshot of some of the examples found in this research. Eight of the cases examined included a direct reference to the MET and a failure of decision-makers to consider or mention the second tier of the test. Many of these instances involved local authority decision-makers. O’Brien’s research on EU migrants rights in the UK also highlighted advisers’ experience of worker status tests made at local authorities where the second tier is ignored altogether.10

Further to the case studies, evidence from a 2017 freedom of information request demonstrates Sandwell Metropolitan Borough Council’s ability to identify the number and proportion of Housing Benefit applications that had been rejected based on a failure to meet the MET. The response, provided as a table, includes a clearly stated proportion of applications refused ‘due to’ them failing to meet the threshold. While this data does not clearly show that decisions ignored the second tier entirely, there appears to be an issue with local councils opting to view the threshold as a reason why an application would be refused. It is perhaps an indication that the problem could be more systematic than the individual case studies examined.

Table 5.1 Data from Freedom of Information request to Sandwell Metropolitan Borough Council11




	

	
Total claims by EEA nationals


	
Refused due to [MET]


	
Percentage







	
18 February 2015–31 March 2016


	
1855


	
92


	
4.95%





	
1 April 2016–31 March 2017


	
1342


	
25


	
1.86%





	
1 April 2017–[May 2017]


	
178


	
3


	
1.68%







That this reliance on the MET as a reason to refuse worker status was present almost exclusively in local government decisions could reflect the particular constraints on local authorities. Firstly, they may lack the necessary expertise for complex right to reside decision-making, especially as the DWP had, until recently, utilised a specialist EU decision-making team.12 Secondly, local councils in the UK face budgetary and resource pressure stemming from the ‘fetishizations’ of localism alongside the programme of austerity, pushing more responsibilities than resources to local government.13 Local authorities may therefore be more likely to turn to shortcuts which produce quick, binary results.

Should this problem be isolated to local authorities, arbitrary decisions on the MET will result in the withholding of necessary benefits such as Housing Benefit, Housing Assistance and Council Tax Reduction. While the introduction of Universal Credit (UC) should take some of these decisions away from local councils,14 even after the completion of the rollout, Housing Benefit decisions are still made for those in supported, sheltered or temporary housing and those over state pension age. Decisions regarding Council Tax Reduction and Housing Assistance also remain the remit of local authorities.

In RF, the Upper Tribunal ruled that the MET couldn’t be applied determinatively.15 It concerned a refused Housing Benefit application for an EEA worker on the basis that their work was marginal and ancillary solely because it did not meet the MET. Judge Jacobs identified that the MET was ‘read as a rule of law’ and the second tier was ignored entirely.16 The Upper Tribunal therefore set aside the decision for the First-tier Tribunal to rehear. However, the requirement of the Upper Tribunal to make this judgment demonstrates that this misapplication was replicated through both the administrative and First-tier Tribunal appeals.17 Ignoring the second tier of the test is clearly not just a local authority problem. An Upper Tribunal judgment in DD addressed the inaccuracy of the HMRC guidance, unavailable to the public, used to determine right to reside.18 While the case concerns a decision on the genuine prospect of work test, Judge Wright addressed the general inaccuracies of the HMRC guidance, including ‘one particular flaw … earnings below the MET are not decisive’.19 The guidance is not available to the public so the exact information provided to decision-makers cannot be analysed and the Upper Tribunal was notified that this guidance was being amended in 2019.20 However this case shows that HMRC decision-makers had, until at least 2019, been directed to apply the threshold as decisive.

These case studies provide examples of local authority decision-makers abandoning EU case law, instead choosing to give preference to perceived domestic rules. This approach is clearly incompatible with EU law. By failing to recognise the existence of the second tier, work is reduced to a sum of earnings, neglecting the many aspects of work identified in EU law that are relevant to the genuine and effective test. Workers who expect to rely on the second tier instead find that their work is automatically classified as marginal and ancillary. Rather than workers, they are treated as economically inactive and subsequently become disentitled to welfare benefits. The case studies also show that requesting a mandatory reconsideration or tribunal appeal does not necessarily offer a reprieve from these errors.



5.3.Earnings Thresholds in a Diverse Labour Market

Where an MET is adopted and applied, even correctly as part of a two-step process to determining genuine and effective work, the level at which it is set and the way it is calculated must be closely inspected to determine potentially exclusionary impacts. This section will investigate how an expectation for consistent and well-paid work is baked into the calculation of the MET.


5.3.1.Setting a Steep and Restrictive Threshold

As identified in chapter four, the compatibility of the MET with EU law hinges on its conception as a streamlining tool to improve efficiency in decision-making and not, as the UK’s own press releases allude to, an exclusionary and definitive device.21 Where a threshold is adopted with efficiency in mind, the level of earnings required should closely reflect the EU’s flexible and broad approach. More generally, the Commission has highlighted its concerns with ‘income and time thresholds’ in national welfare systems, as they may result in ‘an unduly high obstacle to access social protection for some groups of non-standard workers and for the self-employed’.22 Setting any kind of earnings threshold will disproportionately impact atypical workers who are more likely to have lower earnings than those in more typical employment.23

By adopting a threshold that is too high, the UK pushes many atypical workers into the second tier where, as will be discussed in section 5.5, they face higher levels of scrutiny and an increased burden to offset a presumption of marginality.

The current threshold requires those earning minimum wage to work at least 22 hours a week consistently for over three months. This sets the benchmark of hours for low earners above the average for part-time workers in the UK (16.1 hours).24 It is also far beyond the CJEU’s suggested hours; where part-time work of around 10 hours per week,25 and even 5.5 hours,26 were not prevented from constituting ‘genuine and effective’ employment. Requiring those earning the minimum wage to work over double the amount suggested in CJEU case law is a glaring indication that the threshold is set at an unreasonable level. The 22-hour calculation above can also be considered a ‘best-case scenario’ as gig and self-employed workers’ earnings do not correlate to hours worked.


Marie

Marie has lived in the UK since 2008. After leaving her job in 2014 due to ill health, she tried to find new flexible employment to ease back into work. She began working as a leaflet distributer and was paid £40 for every 1,000 leaflets distributed. She reported working around five hours a day, six days a week, and had evidence of earnings for the previous three months that fell below the MET.

In June 2015, Marie was once again signed off from work due to ill health. She applied for ESA and this was refused as she was deemed to not meet the MET. In turn this triggered the cancelling of the Housing Benefit and Working Tax Credits she had been receiving.


Someone working as many hours at the NMW as Marie would meet the MET automatically. However, workers who require more flexible arrangements and take on work where pay is not calculated at an hourly rate will find meeting the earnings threshold particularly difficult. Already disadvantaged demographics are overrepresented among those in work that is not paid per hour,27 including migrant workers.28 Setting an earnings threshold indirectly discriminates against those who may have to work far more than the 22 hours to reach the threshold.

The same is true for undeclared or cash-in-hand work. The Upper Tribunal case of JA ruled that worker status under EU law is an economic status, not a legal one.29 The fact that the worker in question was receiving payment in cash and did not pay taxes or National Insurance contributions as a result did not preclude them from obtaining worker status.30 While worker status should not be withheld from those who are in undeclared work, they may not be earning the national minimum hourly rate and therefore may have to work considerably more hours to meet the threshold. They may also struggle to meet some of the evidentiary requirements to calculate their average earnings over three months. Workers in this situation may include victims of exploitation and trafficking, and so the measurement of ‘genuine and effective’ work through earnings could result in the withholding of welfare benefits or permanent residence on the grounds that they have been exploited.31

The UK’s NMW also enables employers to pay younger workers less. As can be seen in Table 5.2, this can result in younger EEA nationals having to work even more hours than the already problematic requirement of the threshold.

Table 5.2 MET, NMW and how age impacts hours of work required, 2020–2025




	
Tax year


	
MET


	
Age


	
NMW


	
Hours required to meet MET







	
2020/21


	
£183


	
25 and over


	
£8.72


	
21





	
21–24


	
£8.20


	
23





	
18–20


	
£6.45


	
29





	
Under 18


	
£4.55


	
40





	
Apprentice


	
£4.15


	
45





	
2021/22


	
£184


	
23 and over


	
£8.91


	
21





	
21–22


	
£8.36


	
23





	
18–20


	
£6.56


	
29





	
Under 18


	
£4.62


	
40





	
Apprentice


	
£4.30


	
43





	
2022/23

*from July 2022


	
£242


	
23 and over


	
£9.50


	
26





	
21–22


	
£9.18


	
27





	
18–20


	
£6.83


	
36





	
Under 18


	
£4.81


	
51





	
Apprentice


	
£4.81


	
51





	
2023/24


	
£242


	
23 and over


	
£10.42


	
24





	
21–22


	
£10.18


	
24





	
18–20


	
£7.49


	
33





	
Under 18


	
£5.28


	
46





	
Apprentice


	
£5.28


	
46





	
2024/25


	
£242


	
21 and over


	
£11.44


	
22





	
18–20


	
£8.60


	
29





	
Under 18


	
£6.40


	
38





	
Apprentice


	
£6.40


	
38







Younger workers are overrepresented in several forms of atypical work.32 Additionally, around 40 per cent of EEA nationals recorded as living in the UK in 2015 were below 30.33 Any EEA migrant worker below 23, or since April 2024 below 21,34 and earning NMW will therefore be required to work more hours to be able to meet the threshold set by the UK. The combination of a high earnings threshold and the UK’s tiered approach to minimum wage places further hurdles in front of young EEA workers to access their rights. As a result, younger EEA workers may not have the same access to equal treatment rights as workers over 23 or 21.



5.3.2.Calculating Consistency in Inconsistent Work

The MET is also calculated based on average earnings on a monthly basis extracted from the immediate previous three months.35 This can disproportionately affect workers in casual or zero-hour contracts, gig work or temporary contracts whose earnings may fluctuate over time. The MET is applied strictly, meaning that atypical workers cannot rely on averages over a longer period of time to meet the threshold, nor can earnings over the threshold in one month be carried over to make up for quieter months. Even if one month shows earnings well beyond the threshold, subsequent monthly earnings which fall below will result in a failure to meet the threshold.

There are two potential issues here: firstly, that earnings can differ from week-to-week for many casual workers; and secondly, the requirement to show income for three months.


5.3.2.1.Fluctuating Income

The UK courts have recognised that self-employment often results in periods of ‘feast and famine’.36 Taking this into account, an income test relying on a stable income seems unsuitable. Just as self-employed workers face ebbs and flows in business, so do the workers employed in zero-hours, gig, temporary and seasonal contracts. As features of atypical employment and self-employment become more closely aligned, recognition of periods of ‘feast and famine’ should be incorporated in the worker status test. However, the calculation of the MET requires consistency and does not cater for fluctuating income. A closer inspection of Tomas’s case, discussed above, exemplifies how the requirement of consistency can impact flexible work.


Tomas (continued)

Tomas was found to be ineligible for Housing Benefit as he failed to meet the MET. The second tier was not applied. Tomas worked in a flexible contract for a food production company. He provided wage slips for the most recent three months, which showed an average wage of £135 (the MET for the relevant financial year was £153).

The wage slips show that Tomas earned over the MET for seven of the 13 weeks. Two weeks of these earnings stand out as significantly lower (£56 and £70). They cover the period over Christmas and New Year where Tomas was not able to work his usual hours due to scheduled closures. There is no information on whether Tomas was entitled to any holiday pay. These two weeks represent anomalies and are the only payslips when Tomas’s weekly earnings fell below £100.


A worker test that places significance on average earnings fails to account for any short periods of sickness, lulls in business or other circumstances that could reduce the ability of the worker to take on paid hours. A worker with a full-time contract would likely have access to holiday and sick pay, and other cover, whereas a worker in a casual contract is more likely to face a fluctuation of income and to require access to benefits to fill gaps in work, especially when access to holiday and sick pay are not guaranteed and may have to be accrued. Yet it is precisely when a worker may need this access that they may find that their work fluctuates too much to be considered as ‘genuine and effective’. Or workers who have lived in a host Member State for over five years might only discover that their work was too flexible at the point of making an application for permanent residence.



5.3.2.2.Three-month Requirement

The second issue relates to the requirement to provide average earnings over the three months immediately prior to an application for benefits if relying on current worker status.37 Unless establishing permanent residence or retaining worker status, an EEA worker cannot select their own period of three months where work has been consistent and instead must rely on the immediate three months prior to application. Any new work, short-term contracts of less than three months or gaps in the availability of hours in the previous three months can result in failure to meet the MET. This seems to diverge from CJEU case law, where an EU national working just 16 days was not precluded from being a ‘worker’.38 Additionally, some social risks (such as illness and disability) can result in earning capacity beginning to diminish in the preceding weeks and months before the point of claiming a welfare benefit, meaning that earnings are likely to be lower during the three-month period assessed by the MET.

As work becomes more fragmented, it is increasingly difficult to justify a worker status test that relies on consistency and excludes based on the characteristics commonly present in atypical work. Despite the CJEU ruling that being employed under an on-call or zero-hours contract cannot preclude an individual from being a worker,39 the MET is calculated in a way which weaponises a worker’s irregular earnings or short-term contracts as a reason to exclude them. This calculation of ‘genuine and effective’ work ignores a growing area of the labour market and pushes many atypical workers to the second tier of the test, which may be ignored altogether, and which can steer decision-makers towards findings of marginality, as discussed below.

Cases from the EU Rights and Brexit Hub show that decision-makers can treat the three-month rule for the MET strictly and potentially as an overarching rule for anyone seeking to establish worker status.


Isabella

Isabella’s benefits adviser had contacted the EU Rights and Brexit Hub about the client’s difficulty in accessing Universal Credit. She had been in self-employment for just under a year, but then stopped work for the next few years to care for her young son.

Isabella had recently taken up a couple of flexible work contracts earning £770 a month. She spoke to the DWP about making a new Universal Credit application and was told that she should only submit a new claim once she had completed three months’ work. A note on the client’s online Universal Credit journal states: 


It has been determined that you have not demonstrated an EEA right to reside. You have provided us with a contract of work. After working for three-months you may be considered as an EEA worker.




It is not clear from the decision if the ‘three months’ is a reference to the MET itself, or conflating the three-month calculation of the MET with the entirety of the genuine and effective work test. Either way, the decision-maker states that it is only possible to have worker status after three months of work. EU law is clear that EEA nationals must not be required to show three months of earnings for worker status; the short duration of employment cannot, in itself, exclude it from being genuine and effective.40

The current threshold discredits the value of low-income work and fails to recognise the disparity between the value of work and the income attached to it. It is an approach that privileges an outdated and potentially discriminatory standard.41 It fails to accommodate many aspects present in atypical work, such as fluctuating income and the prevalence of irregular hours and short-term contracts.

Using an earnings threshold that demands stable and regular income is an entirely inappropriate tool to the assess whether work is ‘genuine and effective’. Yet, if an MET is to remain as a form of administrative streamlining, it is necessary to ensure that it more accurately reflects CJEU case law and the reality of the diverse labour market. Setting the income to NMW earnings of approximately 10–12 hours a week would be a more inclusive and accurate interpretation of worker status under EU rules. An alternative option, which would not unfairly disadvantage low-income workers, is an hours or income threshold. The threshold could also permit EEA workers to provide evidence of income/hours from any months in the last six months. Moulding a test for worker status that more precisely reflects the diversity of work arrangements would reduce the risk of automatic exclusion for atypical workers. As the prevalence of atypical work grows, the UK’s approach to worker status should adapt to fit this reality, including the recognition of workers building income from a variety of atypical work arrangements.



5.4.Separate Consideration for Each Source of Income

Data collected for this research saw decision-makers assess both a change in employment contracts and concurrent employment and self-employment as separate periods of worker status.

The ADM requires decision-makers to assess the ‘average gross earnings from employment or self-employment’; it does not restrict this to one single occupation.42 Nevertheless, this research encountered negative worker status decisions emerging from the individual examination of different sources of income. This problem was prevalent in both calculations for the MET and applications of the second-tier ‘genuine and effective’ test. In both instances this approach disadvantages atypical workers on the basis that they work multiple jobs or mix employment with self-employment to build an income. The case studies illustrate the problem with a lack of clarity in both EU law and the UK guidance for decision-makers on how to approach an assessment of worker status for those who work in the atypical labour market.


5.4.1.Changing and Overlapping Employment


Fredrik

Fredrik had lived in the UK for over 20 years when he applied for Universal Credit. The application was refused. He was supported by a benefits adviser to request a mandatory reconsideration, arguing that he had acquired a right of permanent residence from an extensive work history spanning over six years. The reconsideration decision did not agree and pointed to Fredrik’s multiple employments as evidence:


[Y]ou have provided evidence from HMRC that you were employed in the years from 2007/8 to 2012/13. However, the information you have given shows you did not have a consistent employer for that time, you changed employment at least four times from 2008 to 2012.



The EU Rights and Brexit Hub helped to appeal this and DWP decided to revise the decision and award Universal Credit before the tribunal hearing.


Here, the decision-maker has highlighted how not having a consistent employer had led to their decision to discount four years of work. There is no requirement that a worker has a consistent employer, let alone one that lasts for such a significant time. It is a clear and incorrect application of both the EU and UK rules and was eventually overturned, but demonstrates the way that changes in employment can be detrimental to an EEA national’s status in the UK and sometimes fatal to future reliance on establishing a permanent right of residence.


Krzysztof

Krzysztof arrived in the UK in 2015 and was a victim of trafficking. He managed to escape this situation and from late November 2017 worked a full-time job for four months (ending February 2018). He left this job due to difficult personal circumstances and tried to find new work. From March 2018, he started a full-time but temporary contract with an agency, the job ending when he was no longer required. He received a full-time salary from this position for three weeks.

Krzysztof made an application for Jobseeker’s Allowance, relying on his retained worker status on the basis that he was involuntarily unemployed.43 The decision-maker found that Krzysztof’s first job between November 2017 to February 2018 was genuine and effective:


by taking the following factors into account – the length of employment, number of hours, if the work was regular or erratic and the level of earnings



However, when considering his second job, the decision-maker found that:


Due to the short-term nature of your last job, it has been determined that this employment was not genuine and effective to give you ‘worker’ status.

The ‘worker’ status you had previously gained from [employment A] would be lost as you have not continued in genuine and effective employment.



The decision-maker concluded that Krzysztof had not retained his worker status at the date of the claim for JSA. The AIRE Centre provided advice and helped argue that the consecutive months of income should contribute to a single period of worker status, and not be considered separately. While this argument was not accepted in the mandatory reconsideration, the First-tier Tribunal overturned the decision and found that Krzysztof did have a right to reside to access Jobseeker’s Allowance.


Additionally, Krzysztof’s case demonstrates how a decision-maker examined employment in two jobs as two separate periods of worker status, rather than a continuous period of work. This is not in line with UK case law, where the Upper Tribunal found that short gaps in between different agency contracted work does not prevent an EEA national from having worker status throughout that time.44 This suggests that consecutive contracts of employment should be assessed cumulatively. The two employment contracts in Krzysztof’s case were full-time positions and yielded income in consecutive months without a gap. It can therefore be assumed that if they were jointly assessed, Krzysztof would have secured worker status for this period. The decision-maker’s treatment of each employment separately meant that, despite an accumulation of nearly five months of full-time work, Krzysztof’s earlier work counted for nothing simply because he had a change of contract. While this decision was overturned at the First-tier Tribunal, an EU Rights and Brexit Hub case also saw separate employers examined separately in the First-tier Tribunal.


Nikolai

Nikolai had arrived in the UK as a child. After 15 years of residence, during which he had worked in several different jobs and self-employment, his health deteriorated. Nikolai became street homeless and was later supported by a mental health unit, which helped him to apply for Universal Credit.

The DWP decided that Nikolai did not have a qualifying right of residence to access Universal Credit as he had not established five years of continuous lawful residence for the purpose of acquiring a permanent right of residence. Both the request for a mandatory reconsideration and appeal to the First-tier Tribunal resulted in the decision being upheld.

The First-tier Tribunal judge and the DWP decision-maker listed Nikolai’s extensive history in atypical work and often dismissed it as marginal and ancillary due to the level of earnings or short duration of work. For example, Nikolai had worked for seven different overlapping employers in a space of six months between August 2017 and January 2018. Each of these employments were examined separately and were seen as offering ‘no indication of genuine and effective work and no status’.


Here, separate employers in concurrent employments are examined individually, resulting in Nikolai being found to be a run of ‘marginal and ancillary’ work, rather than an overall period of work activity. Taken together, Nikolai should have been found to be in economic activity for a period of six months, which may have suggested he was in genuine and effective work.

Treating different work contracts or employers individually excludes those who build an income through overlapping jobs, have short gaps between contracts or who rely on short-term work.

The CJEU is clear that when considering worker status, ‘account should be taken of all the occupational activities which the person concerned has pursued with the territory of the host Member State’.45 The ADM requires decision-makers to follow this approach, but this specific guidance is buried in a section of leftover ‘principles derived from EU law’.46 Instead, the need to examine the entirety of an EEA national’s recent economic activity should be front and centre of the guidance on both the MET and the second tier of the test. Different workers should not be treated differently simply because their over-threshold income, or genuine and effective employment, may come from one employer or several.



5.4.2.Concurrent Employment and Self-employment

This problem also extends to where EEA migrant workers overlap concurrent employment and self-employment to build-up their income. The ‘right to reside’ test, like Article 7 Directive 2004/38, separates the categories of ‘workers’ and ‘self-employed person[s]’.47 The ADM deals with each category separately, but both direct decision-makers to the same two-tier process in assessing whether work is ‘genuine and effective’, including the MET.48 Importantly, the ADM is silent on how to assess applicants combining work and self-employment. This can lead to decision-makers insisting that at least one of these activities stands up to the ‘genuine and effective’ test based entirely on its own merits, and any aspects of the other activity are considered irrelevant. This approach becomes particularly problematic where decision-makers may also apply the MET definitively.


Naomie (continued)

In an application for Housing Assistance, Naomie’s self-employment as a housekeeper was deemed to not yield enough income to pass the MET. The second tier was not applied.

The decision-maker also considered employment that was completed alongside Naomie’s self-employment. Due to her caring responsibilities, Naomie had limited time to fit extra work in. She found and took on informal work as a leaflet distributer. The hours were flexible, and she was paid per box of leaflets. She had no official record of this income. The decision-maker relied on data from HMRC records that recorded Naomie’s income from this work as ranging from around £400 to £4,500 per annum. In assessing whether this was genuine and effective, the decision maker wrote:


The income you earn falls below the MET of £153 for National Insurance Contributions.




Here, income generated from employment and self-employment is assessed separately to determine if either meets the MET. As a result, both fail, yet if considered together they may have met the threshold. Of course, this example is already problematic given the decision-maker’s treatment of the earnings threshold as conclusive of genuine and effective work, yet the separate examination of concurrent employment and self-employment, even where the second tier of the test is applied correctly, is still likely to disadvantage atypical workers. While not impossible, atypical workers in this situation face the prospect of trying to meet a required standard with one economic activity, while any time spent for other economic activity is detrimental to their ability to commit to activities that are more likely to be genuine and effective.

It is not clear if this method of assessing concurrent employment and self-employment is endorsed by EU law. On the one hand, free movement rights are mutually exclusive.49 By taking this approach, a consideration of ‘genuine and effective’ work is applied, not to an EEA national’s overall activity, but to the relevant activity, ie their employment or self-employment. An EEA national might not meet the requirements of the scope of one freedom by nearly fulfilling the requirements of two freedoms. Even the CJEU principle of examining ‘all occupational activities which the person concerned has pursued with the territory of the host Member State’ is limited to the assessment of worker status.50

Yet, with the fragmenting of the labour market and likely increase in those mixing employment and self-employment to build their right of residence, it would hardly seem in the spirit of the free movement regime and Directive 2004/38 to expose those who combine work and self-employment to the risks associated with being deemed ‘economically inactive’. If key objectives of the Directive are to facilitate free movement and to ensure EU citizens do not become an ‘unreasonable burden’ on the host Member State,51 it seems counterintuitive to treat workers differently depending on whether their work is employment, self-employment or a combination of the two.

The principles guiding the free movement of workers and self-employed persons are often closely aligned.52 In particular, the rules concerning access to welfare benefits for the self-employed often emulate or are encompassed in the rules applicable to workers.53 Further to this, the CJEU has shown reluctance to differentiate between the entitlements of workers in different employment situations in Tarola54 and between those in employment and those in self-employment in Gusa and Dakneviciute.55 While Tarola concerned the ability to retain worker status under Article 7(3)(c) Directive 2004/38 when in fixed-term employment, AG Szpunar found ‘no objective justification’ for a difference in treatment between those who pursue an occupational activity as a worker or self-employed person as both would have ‘contributed to the social and tax systems’ of the host Member State.56 Gusa and Dakneviciute both concerned the extension of rights, which had been provided to those in employment, to those in self-employment (respectively the ability to retain worker status after involuntary unemployment57 and the rights to retain worker status when temporarily out of work due to the late stages of pregnancy as found in Saint Prix).58 The CJEU identified that ‘employees and the self-employed are in a comparable vulnerable position if obliged to stop working, and therefore cannot be treated differently as regards retention of their right of residence in the host Member State’.59 Contrastingly, the CJEU did not extend the ability to derive a right of residence under the Teixeira rules60 to those in self-employment,61 as a primary carer of a EEA workers child in education. It is worth noting that these judgments concern the substance of rights to retain a residence status as a worker or self-employed person in Directive 2004/38, rather than the scope of Article 7(1). Nevertheless, the difference in treatment or inclusion in Article 7(1) for those who combine work and self-employment compared to their solely employed or self-employed counterparts would have the same effect: a loss of a right of residence, even though these workers pursue occupational activity and contribute to the social and tax systems of the host Member State.

As it stands, the separate consideration of status as a worker or as a self-employed person fails to reflect the reality of a labour market which has seen a proliferation in overlapping and temporary contracts and occupations which sit in a grey area between the definitions. Such fixed distinctions creates a significant barrier for atypical workers, who, like Naomie, Nikolai, Fredrik and Krzysztof, could be penalised because the nature of their work is atypical.

The assessment of individual employment or self-employment disadvantages those in atypical work arrangements. As these types of work arrangements become more common, both EU rules and UK guidance could be clearer on how decision-makers should approach those who build an income from multiple sources. The current worker status test and lack of guidance on this issue risks the exclusion of those who are clearly economically active in a ‘genuine and effective’ way. Taken together, the MET and the inclination to assess multiple employments and self-employment separately risks the exclusion of many atypical workers and leaves their ability to access welfare or establish permanent residence as entirely contingent on the second tier of the test, a tier that is often ignored altogether. This places a considerable burden on EEA workers who must evidence that their work is genuine and effective despite the fact that they have not earned enough to meet the MET.



5.5.The Pervasiveness and Mistreatment of Earnings in the Second Tier

The second tier of the UK’s worker test must be applied broadly to act as a ‘catch-all’ for the many workers who will not meet the strict requirements of the earnings threshold but are in ‘genuine and effective’ work. The EU concept of worker, while neither precise nor adequately inclusive of some characteristics common in atypical employment, is theoretically available to all types of work (provided it is genuine and effective).62 Additionally, there is nothing to prevent a Member State from adopting more inclusive rules. At the very least, the UK guidance must ensure worker status decisions reflect the broad approach adopted by EU law.

Martinsen et al’s research on applying EU rules in Member States found that when decision-makers must consider ‘rather opaque and ambiguous rules, they turn to their domestic superiors for instructions’.63 Additionally, a FreSsco report comparing Member State approaches to non-standard work found that, while national rules did not often overtly ignore EU law, in practice it was the national restrictions that were decisive.64 Therefore national guidance for decision-makers plays a crucial role in directing the process of applying the worker test, and decision-makers are unlikely to turn to other resources on the EU legal framework to fill any gaps or correct mistakes.


5.5.1.Genuine and ‘Exceptional’ Part-time Work

Crucially, adopting an earnings threshold as the first step of worker status tests could steer decision-makers. O’Brien argues that setting an income threshold, especially one that is introduced in a package to prevent abuse of the welfare system, can inevitably create ‘a presumption of marginality for those who fall below the threshold’.65 This establishes a higher standard of proof for EEA workers who must now evidence that aspects of their work are compelling enough to offset the fact that they have not earned enough to meet the MET.66 This is a different test to that required by EU law, which simply requests that EEA workers show that their work is ‘not on such a small scale as to be considered marginal and ancillary’, not to compensate for failing to meet the higher earnings threshold.

For example, the guidance steers decision-makers towards a presumption of marginality in its treatment of part-time or low-paid work. Decision-makers are told that ‘work below the [MET] that is part time or low paid is not necessarily always marginal and ancillary’.67 The suggestion that part-time or low paid work ‘is not necessarily always marginal and ancillary’ could easily be replaced with is ‘usually marginal and ancillary’, ‘frequently marginal and ancillary’ or ‘almost always marginal and ancillary’. O’Brien reminds us that ‘Any language pertaining to probability is important in guiding decision makers’,68 as it ‘operates from an assumption that the reader would be inclined to treat part time work as “necessarily always” marginal’.69 This provides a strong steer for decision-makers to start from a position of marginality, leaving genuine and effective part-time or low-paid work to be the exception.

The suggestion that part-time or low paid work must be the exception to be genuine and effective ignores the judgments of the CJEU, which has sought to ensure that part-time work is included in the concept of a ‘worker’ in recognition of its role as ‘an effective means of improving the … living conditions’ of Union citizens.70 Again, the CJEU has handed down rulings that find lower earnings to not have ‘any consequence’ in regard to worker status,71 even when ‘their remuneration is largely provided by subsidies from public funds’.72 Additionally, part-time and limited hours do not prevent work from being ‘genuine and effective’.73 By emphasising that part-time and low paid work is likely to be marginal and ancillary, the UK guidance directly conflicts with these judgments.



5.5.2.Re-examination of Earnings

The pertinence of income is reiterated in the ADM by requiring a re-examination of earnings in the second tier. Repeating aspects already considered under the first tier of the test, or features that are a proxy for earnings such as hours, reasserts its importance. Considering the level of earnings a second time, immediately after an EEA worker has been found to fail the MET, could negatively steer decision-maker discretion, especially when the guidance fails to indicate the level of earnings relevant to the second tier, which, if provided, could benefit those who only just miss the threshold. At worst, this reassessment could be conflated to mean that anything below the MET is, in fact, an indication that work is marginal and ancillary. And at best, it may encourage decision-makers to give further significance to their initial finding under the MET, particularly when balanced against other factors that indicate genuine and effective work.


Silvia

Silvia has lived in the UK for 10 years. Her application for Universal Credit was refused and Silvia requested a mandatory reconsideration, arguing that she had automatically acquired a permanent right of residence.

The mandatory reconsideration decision from the DWP examined over five years of self-employment history. Each year where Silvia had 52 weeks of National Insurance contributions were deemed to demonstrate genuine and effective self-employment. However, any years where Silvia’s profits fell below the small profits threshold and therefore did not result in National Insurance contributions were regarded as demonstrating ‘insufficient information to show if this was genuine and effective – no status’.

Silvia was not asked for more information on these periods of work and there is no evidence that the decision-maker considered the length of her self-employment (2015 to 2020) or regularity of earnings. As a result, years of Silvia’s self-employment were entirely discounted.



Anton

Anton had lived in the UK for over 15 years. Due to health issues he had stopped working and was living in a shelter after a period of street homelessness. He was supported to apply for Universal Credit and Housing Benefit, as the shelter could not support him without funding. His application was refused on the basis that he had not acquired a right of permanent residence and had no other right of residence. Anton’s support worker helped him appeal this decision to the First-tier Tribunal.

The DWP’s appeal submissions examined Anton’s previous work in the UK, discounting over four years of full-time employment due to his lack of registration under the worker registration scheme (WRS). The remaining employment records from April 2009, after the WRS was no longer in place, were examined during each tax year with each employment examined separately:


2 × periods of employment with [employer A] – Total Earnings Factor £282 – not established as genuine and effective – NO STATUS

Work for [employer B] from around 01/2/2019 to 06/4/2019, total earnings £1261.68 – not established as genuine and effective – NO STATUS



While not directly referring to the MET, the decision listed Anton’s employers, cited only earnings and then declared that the work was not genuine and effective. There does not appear to be an attempt to engage with other aspects of the genuine and effective test, including seeking evidence of Anton’s hours of work, regularity of shifts or whether the job was intended to be long-term.


These cases show DWP decision-makers briefly considering years of work history and only noting the level of earnings when deciding to dismiss it as marginal and ancillary. While the MET was not mentioned by name, earnings take centre stage to the overall test for genuine and effective work, with no other relevant aspects of work examined such as hours or regularity of work. In Silvia’s case in particular, low level of earnings for some tax years are detrimental to establishing a permanent right of residence despite having five consistent years of records for her self-employment. Earnings frequently played a pivotal role in the communication of decisions in the case studies examined and suggested that, even when looking beyond the MET, decision-makers often identify income as the primary measure of genuine and effective work.

Alongside earnings, hours are to be assessed in the second tier of the test. Those who have failed to meet the threshold, unless earning less than NMW, will usually be working less than 20–25 hours a week.74 There is a risk that hours may be treated as a direct proxy for earnings. The assessment of hours could steer decision-makers into assuming that working less than the hours necessary for the threshold at a minimum wage is consequently a sign of marginal and ancillary work.


Stephan

In August 2015 Stephan made an application for State Pension Credit after he became homeless. The application was refused on the grounds that he did not have a right to reside as a self-employed person. Stephan was a 72-year-old German national who had lived in the UK with his wife since at least February 2014. At this time he began self-employment as a micro-entrepreneur. He reported working an average of 20–25 hours a week and earning around £23 a week.

In assessing whether Stephan’s self-employment was genuine and effective, the decision-maker only referred to Stephan’s earnings as reason that he had no right to reside as a self-employed person:


[Y]our work as a [micro-entrepreneur] was on such a small scale, and your earnings were on average £23.12 per week for 25 hours work, that your earnings were considered as marginal and ancillary and therefore were not considered to be genuine and effective employment.



With the help of the AIRE Centre, Stephan requested a mandatory reconsideration, arguing that full consideration of his work should be taken account of. The reconsideration decision letter upheld the original decision. Again, his earnings were the only cited reason for the finding that his work was marginal and ancillary:


Your work is not considered to be genuine and effective because your employment yields an income on such a small scale as to be regarded as purely marginal and ancillary … Your employment yields an income lower than the minimum required for subsistence. In the present context this would not be considered as ‘effective’ employment.



This decision was appealed and the First-tier Tribunal upheld the finding that Stephan’s self-employment was not genuine and effective.


The decision-makers, for both the initial decision and reconsideration, explicitly reference Stephan’s earnings as marginal and ancillary, rather than his work as a whole. The hours, regularity and length of time in self-employment are all elements that could have shown genuine and effective work. Instead, the other criteria were almost ignored entirely, with hours mentioned merely as exemplary of how low his earnings were. Stephan’s earnings may have been so low that even a correct application of EU law could result in a finding that his work was marginal and ancillary. Nevertheless, failing to consider and balance aspects beyond income reduces the second tier of the test to a duplication of the MET.

The decision-maker in Stephan’s case also incorrectly applies EU concepts. The decision-maker highlights that Stephan’s earnings are ‘lower than the minimum required for subsistence’, despite the judgments in Levin and Kempf, which directly recognised that this did not preclude work from being genuine and effective.75 Additionally, the decision-maker in this case relied on the everyday understandings of the relevant terms rather than their legal meaning. An example of this is when Stephan’s self-employment is found to be ‘genuine’ but his income means that the employment is not ‘effective’. This incorrect interpretation of the EU test relies on a general definition and understanding of what work is ‘effective’; in this case, whether it yields enough income. It also highlights how unhelpful broad terms can be in a worker definition without clear guidance. The mandatory reconsideration decision-maker misquotes EU law, switching the terms so that ‘income’, rather than ‘activity’, cannot be ‘on such a small scale as to be regarded as purely marginal and ancillary’, perhaps revealing some of the invasiveness of the MET into the EU worker test.76 These issues closely reflect findings in O’Brien’s research on EU rights in the UK, where confusion and steers from the guidance have generated decisions where work was declared ‘genuine but not effective’ and decision-makers resorted to dictionary definitions to apply EU concepts like ‘marginal and ancillary’.77



5.5.3.Earnings to Meet Subsistence

EU case law is clear that neither earnings below a minimum level of subsistence78 nor seeking to supplement earnings with public funds such as welfare benefits79 preclude an individual from having worker status. While the ADM mentions both principles, they are not always clear or followed by decision-makers.

Regarding the irrelevance of whether earnings meet a minimum level of subsistence, the ADM states that:


[A]s long as the work is ‘genuine and effective’ it is irrelevant whether it yields an income lower than the amount considered the minimum required for subsistence in the host Member State.80



This statement could be viewed as technically correct, as particularly low earnings could form part of a justification for work being considered marginal and ancillary. It even follows similar language in the judgment. However, the assertion that the level of earnings is only irrelevant ‘as long as the work is genuine and effective’ is unclear for decision-makers, who may read this as the existence of a point at which low remuneration is relevant to a worker status determination. On the other hand, guidance on supplementing remuneration from work with public funds is much clearer with the ADM opting to closely reflect the language in the Kempf judgment.81 Yet, even this much more evident matter has been misapplied by decision-makers. For example, O’Brien’s research reported decision-makers ‘suggesting that work can only be genuine and effective where a worker poses no “burden on the state”’.82 Additionally, a case from this research saw a decision-maker use this as a relevant factor for consideration when assessing whether self-employment was genuine and effective.


Stephan (continued)

The mandatory reconsideration decision letter refers to worker and self-employed status as requiring enough income to support himself and his family: 


When looking at a person’s self-employment, the Decision Maker has to determine if the work is genuine and effective … i.e. that the work is active enough to support you/your wife and not low paid, with slight earnings.



The decision letter also cites a repealed residence directive (replaced by Directive 2004/38) suggesting that it requires work to earn enough to not be a burden on a Member State, when this requirement would have only come into effect if Stephan was relying on his rights as a self-sufficient person:


Although you are registered as self-employed and may be genuine, Directive 90/364/EEC states that Member States can require of nationals of other states who wish to reside within their territory that they have sufficient resources to avoid becoming a burden on their social assistance system … Your employment yields an income lower than the minimum required for subsistence

When this case was appealed to the first tier tribunal, the judge corrected the mistake by the DWP decision letter: [Stephan] did not have to show that his self-employment was sufficient to meet all of his needs but he does have to show that it is effective.




In Stephan’s case, the requirement for him to earn enough to support himself and his family and to not be a burden on the state are incorrect applications of EU law. While the tribunal decision corrected these mistakes, albeit still finding the work to be marginal and ancillary, it took until the point of appeal for this correction to be made. This will not be an option for many EEA nationals, especially where they lack language skills, legal literacy and do not have the financial means or access to free advice or support to make an appeal. The more socially excluded an EU national is, the further excluded they may be from their rights, particularly if they require a tribunal to enforce them.



5.5.4.Strict Interpretation of Remuneration

Another potential issue in the ADM is its unclear treatment of remuneration. The guidance states that ‘a worker must receive remuneration’, and this is determined as economic in nature therefore a decision-maker should not consider worker status when looking at an EEA nationals delivering ‘unpaid voluntary work’.83 This contradicts the decisions of the CJEU that, as discussed in chapter three, found that remuneration could include material needs even if they received no pay.84 This matter is given some clarity in the examples given in the ADM. One example describes an EEA national receiving low pay and free board who was found to be a worker and another who had done unpaid charity work who was found to not meet the requirements for worker status.85 While this goes some way to clarifying the difference, it would be beneficial for the guidance to include the specific recognition of remuneration of any value. The current guidance risks decision-makers treating all work that does not receive monetary income as marginal and ancillary.

Worker status cannot be withheld based on low earnings alone. However, the guidance encourages decision-makers to view part-time work, low earnings and potentially any sign that earnings fall under MET as proof of marginality. With this steer, extra hurdles are put in place for part-time and low-earning workers who must seek to offset this finding and demonstrate that despite their earnings their work is still genuine and effective. This is further exacerbated by the reassessment of earnings, especially when no further guidance is provided on how this is to be distinguished from the MET. This approach to part-time and low-paid work is incompatible with EU law and risks decisions, like those for Silvia, Anton and Stephan, where income alone is prioritised. For many part-time and low-earning workers, this second tier is reduced to a performative step, with the true test ending at the earnings threshold.

Taken together, 14 case studies in this research involved worker status decisions which only examined level of earnings, including whether work was deemed to fail the MET or not be genuine and effective due to low levels of earnings. Decisions based entirely on the MET, or on earnings alone, were not an anomaly, nor were these decisions limited to one particular region86 or government department.87 A focus on earnings was the most common issue identified in the research and is directly incompatible with the CJEU ruling that a low level of earnings cannot be the sole reason to exclude work from being considered as genuine and effective.88 Atypical workers who must first contend with an unreasonably high earnings threshold, are unlikely to find solace in the second tier.



5.6.Selective Consideration at the Second Tier

Decision-makers are guided to consider ‘each case as a whole, taking account of all circumstances’ when assessing work under the second tier.89 On paper, this approach would allow significant discretion and could be beneficial for atypical workers. However, some of the listed considerations that decision-makers must take into account could lead to the exclusion of atypical work. The five considerations are:


	whether the work was regular or intermittent,

	the period of employment,

	whether the work was intended to be short-term or long-term at the outset,

	the number of hours worked and

	the level of earnings.90



While they tend to represent some of the directions given in CJEU judgments,91 this is by no means an exhaustive list of relevant considerations. Although the guidance covers some further relevant factors from CJEU judgments under a leftover section covering principles that ‘can be derived from EU case law’,92 they are not part of this core ‘genuine and effective work’ list after the MET has been applied. Additionally, the guidance is not clear on how each consideration should be weighed up, stating that:


In some cases the [decision-maker] will have to weigh, for example, low hours against long duration of work as part of their overall assessment of whether work is genuine and effective. However, case law does not identify one consistent approach to applying these and other factors: each case must be decided on its own merits.93



This leaves plenty of room for discretion and, while this can be useful to reflect the breadth of the EU definition, it can result in overly restrictive approaches. Decision-makers could be tempted to focus on the aspects of work that fail to meet the criteria and conclude that employment is marginal and ancillary.

Krzysztof’s case (discussed earlier in section 5.4.1) also shows a decision-maker selectively applying aspects of the second tier to the detriment of atypical workers. While Krzysztof’s first job lasted four months on a full-time basis and would have subsequently yielded an income over the MET, the decision-maker still addressed the criteria in the second tier to show precisely how it was genuine and effective. This was not necessary and instead sets the decision-maker up to compare the second period of employment against the first. Despite working full time, Krzysztof’s second employment had not yet lasted three months so could not meet the MET; instead, the second tier was used to distinguish how the former employment was clearly genuine and effective and not the latter. This is not the correct test and adopts a unique interpretation, where the decision-maker models the remits of the second tier around work that already meets the steep requirements of the MET. Additionally, in dismissing the second period of work as marginal and ancillary, the decision relies solely on ‘the short-term nature’ of the work without considering the other criteria, which would have likely assisted Krzysztof’s case, such as the hours worked and income received. Selectively applying criteria will likely result in arbitrary decisions which may become overly exclusive, or in some cases inclusive,94 to worker status.

The selective approach places more importance on the length of employment than is intended by the ADM. The CJEU, in Ninni-Orasche, stated that a short-duration of employment cannot, in itself, exclude that employment from the scope of worker status.95 In the UK, the Court of Appeal, in Barry, found that employment which was, and always known to be, of two weeks’ duration could be sufficient for worker status.96 Additionally the Upper Tribunal in NE found that where work ends prematurely (rather than a fixed-term contract that was always intended to be temporary), it may be more likely to be considered genuine and effective.97 By basing a decision of marginality on the short duration of Krzysztof’s second employment, the decision-maker appears to take the exact approach that both the CJEU and UK courts have prohibited.

A selective approach to applying relevant criteria is likely to lead to the exclusion of many atypical workers who must challenge decision-makers to consider other aspects of their work. Overall, the second tier of the UK’s test falls short of replicating the broad approach of the EU and is far from the catch-all necessary to include all the workers who are marginalised by the steep demands of the MET. Those relying on a fair application of the second tier of the test may find that the very nature of their work as atypical will lead to its exclusion, rather than a full consideration of the merits of their work.

As the EU concept of worker is filtered down to decision-makers, the broad outer edges of the test more closely resemble a rigid boundary where the scope for discretion can be limited by thresholds, steers in the guidance or a lack of clear instruction on the array of employment situations present in the labour market. The projection of these issues in the case studies of atypical workers illustrates the exclusionary impact of this approach on a significant and growing number of EEA workers in the labour market. The impact of this narrowing of worker status is felt most by workers who are alienated from more ‘standard’ employment and have no choice but to take on part-time or atypical employment due to their personal circumstances.



5.7.Summary

This chapter has concluded that the adjustment to defining an EU worker, through the introduction of the MET, could and has shifted decision-makers to take a more restrictive approach than is compatible with EU law. The first issue identified is the tendency for decision-makers, mostly at local authorities, to apply the MET as entirely determinative of worker status. This is the clearest example of incompatibility with EU law and means that workers who earn under the threshold, sometimes marginally so, are at risk of being automatically denied access to benefits, without any consideration of the genuine and effective criteria.

This chapter has also sought to examine the UK’s interpretation and application of the EU concept of ‘worker’ in light of the changes seen in the European labour market. This analysis has demonstrated how the discretionary outer edges of the worker definition are reduced to rigid boundaries, leaving ‘non-standard’ work to fall through the gaps. The earnings threshold has been set at an unreasonably high level and rewards consistency and permanence to the exclusion of many EEA nationals engaged in atypical work. Alongside this, the insufficient or absent guidance from the EU level and the ADM on issues arising in new forms of work, such as overlapping contracts, the combination of temporary work and inconsistency of earnings, means that many workers who are, by all accounts, in ‘genuine and effective’ economic activity can be unfairly excluded from worker status.

Without the thorough and accurate application of the second tier, the UK’s approach to worker status could also be deemed incompatible with EU law. The guidance on assessing genuine and effective work under the second tier is misleading and sometimes deliberately contrary to EU law. This chapter has found that the overemphasis of earnings in the ADM steers decision-makers into starting from a position of marginality when assessing work below the threshold. Misleading or unclear guidance also results in the misapplication of established EU law on how to treat low earnings or alternative types of remuneration. Rather than a ‘catch-all’, the restrictive approach to the ‘genuine and effective’ test, as seen in the case studies, can result in EEA national’s work being excluded on the grounds that it is atypical. These issues effectively create extra burdens on atypical workers who must prove that their work is genuine and effective despite their low earnings. Adopting an earnings threshold especially when it is particularly high, while problematic itself, cannot necessarily be redeemed by a secondary restrictively interpreted and poorly executed ‘genuine and effective’ test.

While many of these problems may be resolved through better application of the broad EU definition, the case studies have revealed some of the weak spots in the EU definition of worker status. Imprecision in the definition has allowed Member States to scale back rights for atypical workers by reducing the nuance of working arrangements to matter of income and little else. Many of the problems encountered in these case studies could be overcome with a slight tweaking of the EU definition, or even a statement clarifying the position of atypical workers. For example, a more precise definition outlining how different atypical work arrangements interact with the ‘genuine and effective’ test or a specific statement on the inclusion of atypical work such as gig work, agency work or other temporary employment.

A worker definition which, in practice, excludes many atypical workers will likely have a discriminatory impact on a growing section of the labour market that is disproportionately occupied by lone parents, carers, Disabled workers and young workers. Chapter six will therefore look to additional case studies to examine whether atypical aspects of work and personal circumstances are accommodated in the UK’s worker status test.
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Inequality Squared: How the MET Compounds Discrimination


6.1.Introduction

The European labour market is becoming more diverse, in terms of both work and workers.1 Whether the definition of ‘genuine and effective’ work includes a variety of working situations is more relevant to a growing number of EU citizens, and more specifically to those who have previously faced barriers to employment such as lone parents, Disabled people and those with caring responsibilities. To ensure that free movement rights are not withheld from the atypical workforce, the definition of work must reflect these diversities. While the EU definition of work is relatively broad, implementation at a Member State level must not dilute the breadth of protection. As shown in the previous chapter, adopting earnings thresholds can greatly restrict the scope of the definition of work, which in turn could risk the disproportionate exclusion of these groups of workers from Article 45 TFEU free movement rights.

This chapter contributes to commentary on the adequacy of the EU concept of worker and its national implementation, focusing on the specific issues of the UK’s approach in light of the changing labour market and the diverse workforce. While chapter five focused on the operation of the test, specifically on how an earnings threshold can exclude types of atypical work, this chapter looks at some of the more hidden discriminatory impacts and how the test excludes workers who face barriers to the more ‘standard’ labour market. The analysis in this chapter demonstrates how the UK’s MET limits the availability and utility of free movement and equal treatment rights in the changing labour market. In particular, the rigidity with which the test has been applied to a range of already disadvantaged demographics is scrutinised against the status of free movement of workers as a fundamental right to be available to all EU citizens.

This chapter looks at the diversity of workers in the labour market and how the construction of the worker test leaves insufficient room for a consideration of personal circumstances. Section 6.2 considers the impact of pushing a homogeneous expectation of ‘genuine and effective’ work on all workers, ignoring the diversity of the workforce. Section 6.3 examines the discriminatory impact on specific groups of workers who are more likely to be in atypical employment. Then, section 6.4 focuses on the contradictory circumstances of the provision of unpaid care not being treated as economic activity, especially even when receiving a carer’s benefit.



6.2.Worker Status and the Diverse Workforce

Human lives are not simple and homogenous. Recognising inequality and barriers faced by some individuals due to impairments, health conditions or the limited capacity of those with care responsibilities requires a level of flexibility and discretion in the assessment of worker status. Any assessment of whether an individual is a worker, which relies on evaluating if they are working enough, should be applied relative to the individual and their circumstances rather than rigidly applying the same expectations to everyone.

As chapter three covered, the CJEU’s imprecise broad approach to worker status may be anticipated to include those facing barriers to ‘standard’ work, but an explicitly required consideration of personal circumstances is lacking. While the CJEU has addressed the inclusion of work outside of the ‘normal’ labour market where it may assist workers with disabilities to integrate into standard work,2 employment in the ‘normal’ labour market remains the EU’s primary concern.3 Explicit inclusion of personal circumstances could see a nuanced approach to the concept of ‘genuine and effective’ work and a more active role for proportionality in its assessment.

The UK’s definition of work in its current form includes relatively little space for the consideration of personal situations. With regard to the first tier of the test, those who face barriers to more secure work are expected to meet the same requirements as those with no such barriers. The second tier, which applies the ‘genuine and effective’ criteria, could theoretically involve the holistic assessment of these circumstances, but the guidance does not require decision-makers to specifically or thoroughly acknowledge these aspects. Without consideration of these circumstances, there is no recognition of the difficulties faced by Disabled workers, those with caring responsibilities, or lone parents when trying to find suitable work. Nor are there concessions to recognise the hardship faced by those who have been victims of exploitation, trafficking or situations of domestic abuse.

The personal circumstances of workers have, to a limited extent, been recognised in the UK courts when considering self-employment. In the Upper Tribunal, when assessing whether the claimant should continue to have a right to reside during a gap in income from her self-employment, Judge Ward suggested that evidence on ‘circumstances at the time’ could provide ‘important background that might be relevant to whether she was in a position to continue self-employment’.4 However, there is still no formal recognition of the consideration of individual circumstances in an assessment of whether work or self-employment is ‘genuine and effective’.

This section looks at how the UK’s approach to worker status fails to accommodate the personal circumstances of workers. It first considers the flaws in approaching equality formally and treating all the workers the same. It then addresses the contradiction between the expectations placed on EEA workers to establish eligibility for benefits and how individual circumstances are treated once eligibility for benefits is established through the use of easements to conditionality. Finally, it examines how the guidance encourages decision-makers to use inappropriate guesswork when considering a worker’s motivation for taking up employment and their physical capacity to undertake work.


6.2.1.The Inequality of the ‘Same’ Treatment

While the ADM asks decision-makers to approach ‘each case as a whole, taking account of all circumstances’,5 a more explicit appreciation of barriers through the use of exceptions or concessions is absent from the guidance. Failure to do so risks the ‘genuine and effective’ and test being applied homogenously. It ignores the structural barriers limiting some workers’ access to the labour market and full-time employment and is likely to disadvantage these groups further by excluding them from the benefits that come with worker status. This is particularly noticeable given that these barriers are recognised for national workers in the UK in the form of a sliding scale of conditionality.6 Without such recognition in a free movement context, the rigid definition of work can be a significant barrier for many individuals who are left without equal treatment in access to welfare benefits.

The failure to build in mechanisms to account for personal circumstances and the barriers they face represents a larger shift towards neoliberal approaches to welfare. Humpage attributes this approach as treating inequality and social risk as ‘emerging from individual inadequacies’.7 Consequently, individuals are held ‘personally responsible for, and expected to overcome, their vulnerable circumstances’.8 As policies tend towards a focus on individual responsibility, there is a concern that ‘social, economic and political causes of unemployment, poverty and disability will cease to be recognised’,9 rather than understanding that, for those with particular personal characteristics, atypical work and subsequent precarity is not a choice. Taking Amartya Sen’s ‘capability approach’, Deakin argues that the lack of choice can stem from institutional and societal levels which fail to take the necessary ‘state action to remove the conditions which inhibit effective market participation’.10 Instead a formal equality approach is taken, focused on treating everyone the same, without consideration of these wider societal factors and barriers. This is only likely to further entrench inequalities. Holding disadvantaged groups to the same productivity standards treats them ‘the same’ but actually ‘results in discrimination in favour of those in positions of established privilege’.11 The problem with this expectation is brought into sharp focus when considered alongside the measures limiting the conditionality of some recipients receiving welfare benefits in the UK.



6.2.2.Contradictory Conditionality between Universal Credit and Worker Status

The UK has seen recent reforms to its welfare system, focused on activation and benefit claimant responsibility to improve their living standards through work. While this has taken place over many years and several administrations,12 its most recent shift has come through the transition to Universal Credit. This welfare benefit introduced heightened mandatory job search requirements paired with sanctions regimes if the claimant fails to reach targets, which have since been shown to be ineffective and damaging.13 This conditionality also extends beyond the unemployed, to part-time and low-paid workers14 and to those who may have previously held relatively unconditional access to benefits, such as Disabled people15 or lone parents of preschool-aged children.16

Some elements of this conditionality can be tailored to the personal circumstances of the individual. Universal Credit requires claimants to sign up to a ‘claimant commitment’ to work or seek work for an agreed amount of hours. Work coaches have the ability, although often applied inconsistently,17 to modify the expectations of jobseeking where the claimant has a disability, is a lone parent or has caring responsibilities.18 The claimant commitments can also be adapted to more temporary circumstances such as sickness, where a claimant has experienced domestic abuse or other extenuating circumstances that make them ‘unfit for work’.19

While this recognition of limited capacity in the claimant commitment was originally withheld from EEA nationals, the relevant provision in the Universal Credit Regulations has been repealed20 and they are now, in theory, available. However, for EEA migrants to even get to the point where they benefit from the relevant concessions, they must first be granted access to Universal Credit through the process of the Habitual Residence Test and right to reside requirements. Therefore, EEA workers must first meet the requirements of the restrictive two-tier test before they have any recognition of personal circumstances that could limit their capacity for full-time work. As UK nationals automatically pass the right to reside portion of this test, they do not have to meet the same expectations. This creates a situation where a UK national lone parent of a four-year-old child is only expected to work or seek work for 16 hours a week,21 but an EEA national with the same caring responsibilities could have to work 22 hours a week continuously for at least three months to guarantee eligibility for Universal Credit. The effect of this is an important illustration of the contradiction in the UK welfare system for EEA nationals where, at the point of application, their personal circumstances are irrelevant, but once Universal Credit is awarded, these circumstances can have a significant impact on the level of conditionality faced.


Hanna

Hanna is an Italian national who has recently separated from her partner. She is a full-time carer for her son, who has autism.

Hanna has taken on work as a fitness instructor, earning just £80 a week. She says she would like to work more but is unable to take on more hours alongside her caring commitments.

Due to her low income, Hanna is currently relying on loans from her mother, but not sure how long she can do this. She made an application for Universal Credit which was refused on the basis of Hanna’s employment not being genuine and effective. She is still in receipt of child benefit, but is worried that this will also be stopped.

Without any support from Universal Credit Hanna is looking into whether she will have to move back to Italy, but is reluctant to take her son out of the UK since he has only ever lived there, does not speak Italian and she fears he will struggle with the adjustment.


This case highlights the lack of logical coherence between the UK’s worker status test for EU nationals and how UK nationals in the same circumstances are treated when accessing welfare benefits. When accounting for Hanna’s personal circumstances as a lone parent and full-time carer, it cannot be fair to expect her to take on more work.22 In this example, if Hanna had been granted access to Universal Credit, her claimant commitment would have been tailored to reflect these responsibilities; it is likely that she would have been placed in the ‘no work requirements’ category and received Universal Credit with relatively little conditionality.23 Yet it is the same circumstances that would ease conditionality in the Universal Credit system that are ignored in the ‘genuine and effective’ test to exclude her from welfare benefits in the first place.

The difference in treatment is also confusing for decision-makers and EEA nationals. Should an EEA national see that claimant commitments should be tailored to personal circumstances, they may reduce their hours in line with the requirements for Universal Credit. As a result, they risk losing entitlement to the welfare benefit on the grounds of not meeting the genuine and effective work test.


Beatrice

Beatrice had worked in the UK for several months. She stopped work and lived off savings for a few months before she gave birth to her child. When the child was two years old she separated from her partner and successfully applied for Universal Credit on a single basis.

She did not pursue any work after receiving advice from her work coach at the job centre that she was not required to, because she had a child under the age of three. Beatrice had also seen online that, as she had a young child, she would not be required to look for work.

A year later, Beatrice received a letter stating that she had been wrongly awarded Universal Credit as she had no right of residence, and she therefore had been overpaid £10,000, which she was required to repay.


The Department for Work and Pensions (DWP) in this case may have been technically correct in identifying that Beatrice did not have a right of residence, but misinformation from the work coach and online resources resulted in Beatrice believing that she had no requirement to look for work or to start working to maintain her access to benefits. Instead, it was only after a year of receiving Universal Credit that Beatrice was told that her lack of employment would not only result in her losing access to benefits but also to receiving a devastatingly high overpayment. When Universal Credit was introduced, the Government introduced stricter rules on overpayments, meaning that the DWP could recover the overpayment regardless of the cause, even when it is the department’s own error.24 The difference in treatment between UK nationals and EEA nationals in these circumstances can act as a tripwire, not only resulting in a loss of continuous lawful residence, but also access to benefits and potentially a significant debt to the DWP.



6.2.3.Presumptions and Speculations in the Guidance

The guidance on the second-tier of the worker status test also increases the likelihood of further discrimination for diverse workers in atypical employment. It requires decision-makers to make subjective findings on aspects of EEA nationals’ motivation for seeking employment and of their physical capacity to fulfil the requirements of an employment. Without training and further guidance on personal circumstances, these considerations are likely to impact lone parents, carers, older and Disabled workers. Neither of these considerations are grounded in EU law and both require an element of inappropriate guess work.


6.2.3.1.Motivation for Work

The CJEU has been clear that the motives of an EU national seeking work ‘are of no account and must not be taken into consideration’.25 Instead, the issue is simply whether they perform work that is genuine and effective.

However, a number of national courts in Member States, including the UK, have shown a willingness to consider a perceived intention of taking employment with fewer hours as a way to access welfare benefits.26 The UK Court of Appeal has interpreted EU law on motivation of seeking employment as relevant, but only when determining whether an EEA national is genuinely pursing activity as an employed person.27 But once this has been established, motivation for seeking employment ‘is of no relevance’ to the genuine and effective test.28 The 2015 FreSsco report warns that discrediting the genuineness of work in instances where there is a perceived ulterior motive for work ‘does not have a sound basis in EU law’.29 Adopting motivation as a relevant factor to any part of the test risks worker status being refused due to what is assumed to be the EU nationals’ motives to work in a Member State, even when they are factually performing work.


Stephan (continued from chapter five)

In the arguments presented by the DWP in Stephan’s appeal, they claimed that during a telephone conversation to the Department, Stephan had asserted that a judge told him that through selling products as a micro-entrepreneur he would be entitled to Pension Credit. The DWP’s representative argued that:


Such an assertion would confirm that [Stephan] took up his self-employment solely for the purpose of accessing social assistance benefits in the UK and therefore, his work is not genuine.



Stephan received advice and support from the AIRE Centre for this appeal, which argued that this was factually inaccurate. Pointing to the mandatory reconsideration decision letter, which described how Stephan was advised by a judge (from an appeal in a previous benefits application) to keep records of his self-employment as evidence of his right to access benefits in the future, and not to take up self-employment. This issue was not discussed in the tribunal judgment.


Stephan’s case illustrates some of the risks of permitting an assessment that relies on speculation, assumptions and perceived intention. This could be especially problematic where signals from national government indicate that action needs to be taken to stop ‘rogue EU benefit claims’.30

There is an additional risk that the ADM’s approach to the motivation for seeking work fails to clearly make the distinction of when motivation is irrelevant. The ADM instructs decision-makers that: ‘The motives which have prompted the worker to work in another Member State are irrelevant, provided the work is genuine and effective.’31 This could confuse decision-makers trying to assess worker status. Stating that motivation is only irrelevant ‘provided the work is genuine and effective’ could be construed as meaning it is relevant to the genuine and effective test. Secondly, the guidance later instructs decision-makers to ‘look at all the circumstances including the person’s primary motivation in taking up employment’ when considering ‘whether the claimant is genuinely exercising their EU rights as a “worker”’.32 While the guidance applies the interpretation of the UK Court of Appeal,33 this has the potential to mislead decision-makers who are instructed to consider motives when deciding if an EEA national is genuinely exercising their rights as a worker, but not consider them in relation to their determination on whether the work is genuine and effective.

Decision-makers will be tasked with trying to speculate on whether a migrant has taken up work to pass the Habitual residence test. A worker’s motivation is unlikely to be questioned where they are higher earners or in full-time employment. When decision-makers treat everyone equally regardless of their personal circumstances, a decision to take on work with lower hours becomes suspicious. There will be many workers with perfectly understandable reasons for taking up work with fewer hours, for example where they have caring responsibilities or limited work capability due to health issues or old age. These workers will therefore likely face much more scrutiny than those who can access full-time employment, including inappropriate questions about their motivation for work.



6.2.3.2.Physical Capacity

The consideration of physical capacity is also offered as a relevant factor. An example provided in the ADM, in which a worker’s contract is terminated after two weeks because health problems prevented her from being able to continue in the post, states that: ‘A claimant’s physical incapacity to do the work she had undertaken and the fact that she had been dismissed from it after a short period were relevant to the issue of whether the work was genuine and effective.’34 This assertion is based on just ‘one judgment of a Social Security commissioner in 2007’, not a CJEU judgment and, as O’Brien argues, ‘invites speculative retrospective guesswork about physical capacity and job performance’ while not requiring the review of expert evidence or occupational health and reasonable adjustment duties.35 This runs counter to the goals pursued by the EU Charter of Fundamental Rights (The Charter) which recognises the rights of persons with disabilities to be supported in integrating with social, occupational and community life.36 O’Brien also describes this as a ‘too disabled’ criterion,37 which can be expected to have an adverse impact on Disabled EEA workers where their work may be considered marginal and ancillary due to a presumed physical incapacity. This potentially denies Disabled workers formal equality, as their disability is deliberately targeted as a reason to refuse worker status.

A formal approach to equality clearly results in an established disadvantage to workers who face barriers to the ‘standard’ labour market. Easements to work requirements are withheld from EEA migrants, and UK guidance encourages decision-makers to be suspicious of workers who take on fewer hours or have limited physical capacity without any direction on how personal circumstances should be considered. This issue exists at both the UK level, where guidance appears to be incompatible with EU law, and at the EU level, where Member States lack precise instructions on the role of personal circumstances or Charter Rights when examining worker status.

The one-size-fits-all approach to worker status could be adapted to address these issues. Firstly, it is worth noting that replicating the broad and flexible approach of the CJEU would be helpful to many whose personal circumstances affect their ability to work. Part of the problem for claimants here is that the test in the UK is too steep and rigid. However, it may also be necessary to introduce a tiered approach to the earnings threshold or to expectations of work that fall below the MET. This would allow decision-makers to assess the genuineness and effectiveness of work based on an expectation that is tailored to fit individual circumstances, similar to the easements seen in Universal Credit. Additionally, space in the guidance that allows for discretion to be exercised in these circumstances is essential when dealing with the diversity inherent in individuals’ lives. This issue could also be addressed by EU legislators through establishing clearly that worker status must be interpreted to include those with limited capacity to work and, as a minimum, should require easements made available to nationals of a Member State in work capacity tests, to be available as part of the worker status test. As this would relate to the way that Article 7 of Directive 2004/38 is interpreted and applied, The Charter may already provide the necessary tools for this through non-discrimination rights in Article 21, protection of equality between women and men in all areas, including employment, work and pay and Article 23 on the integration of persons with disabilities in Article 26.

EEA nationals who face barriers to full-time, permanent work can have no or very little control over these situations and the barriers that impact their ability to work. Yet their personal circumstances can force them to take on atypical work and subsequently struggle to meet the requirements of the worker status test, as applied in the UK.



6.3.The Unequal Impact of Worker Status

Nearly all types of atypical work are occupied by workers who are alienated from more permanent and high-paid roles. This includes Disabled workers, carers,38 migrant workers, lone parents (who are predominantly women) and women more generally.39 The over-representation of workers with limited capacity in atypical forms of work will also push the impact of a restrictive worker definition disproportionately on these groups. As migrant workers are over-represented among atypical workers,40 EEA nationals and their family members could, even generally, be more likely than nationals to be in the type of work that sits at the outer edges of the worker definition.

The statistics suggest that there is likely to be a significant cross-section of atypical workers who face the outdated and restrictive interpretation of work and workers who, due to individual circumstances, should not be expected to work more. As worker status acts as a gateway to many important free movement rights, this combination can indirectly discriminate by essentially excluding these groups. In addition, as the next chapters will explore in relation to the barriers to alternative free movement rights, exclusion from worker status can essentially exclude atypical workers from establishing lawful residence under the free movement rules.


6.3.1.Disabled Workers and Ill Health

Disabled workers face considerable obstructive barriers to the labour market. They are often expected to reconcile their health conditions and impairments with a world of work that previously ‘designed out “nonstandard” people’.41 This expectation does not challenge the ableist ‘hegemonic constructions of productive value’42 and therefore Disabled workers are often expected to compromise by working in low-paid, low-progression, insecure work. Despite the belief that more flexible working conditions support Disabled workers, Sayce points out that this trade-off instead leaves many in employment that is rarely suitable for their disability.43

For EEA Disabled workers this compromise can also inhibit their ability to access rights through worker status. Marie’s case, in chapter five, shows that leaving standard employment and joining the flexible labour market due to health conditions led to her losing her status as a worker and therefore access to welfare benefits.44 In her case, no account was taken of her health conditions and how they could impact the barriers to her engagement in more ‘standard’ and secure work. Informal carers are also affected by the restrictive approach to worker status. Their particular situation and the relationship between unpaid care and worker status is covered in more detail in section 6.4 below.

Disabled EEA nationals must also face the extra hurdle of the inclusion of physical capacity as a factor to consider for worker status, where their health conditions may be directly cited as a reason why they cannot be in genuine and effective work.

At an EU level, a definition of worker that ignores the barriers faced by Disabled workers sidesteps the general principle of EU law to guard against discrimination and the powers to combat that discrimination in Article 19 TFEU.45 In particular, it ignores the broad prohibition of discrimination by EU institutions in Article 21 of the Charter and overlooks Article 26, which promises to respect the right of Disabled people to ‘benefit from measures designed to ensure their independence, social and occupational integration and participation in the life of the community’. Instead, a Member State’s use of thresholds and treatment of non-standard work as marginal and ancillary risks a disproportionate number of Disabled workers being pushed into dependence, social and occupational exclusion, and obstruction from participation in the life of the community, in particular obstruction to participation in free movement. While Article 26 was deemed to be a guiding principle for EU institutions when they legislate, rather than an enforceable right,46 Lock argues that ‘the binding character of a principle only removes the legislature’s discretion as far as the question is concerned whether it needs to comply. It leaves intact the legislature’s discretion as to how it should comply’ (emphasis in original).47 As shown through the case studies, a broad definition of work does not guarantee a broad and adaptable approach to worker status. Neglecting to create inclusive measures, such as specific instructions on the inclusion of Disabled workers or the relevance of proportionality to these decisions, could indicate a failure to comply with the principle set in Article 26.



6.3.2.Lone Parents

Lone parents are also more likely to be excluded from free movement rights due to the restrictive application of the worker test. The vast majority of lone parents are women.48 Like Disabled workers, women with families often pay the price of the reconciliation that is expected of them by downgrading their employment, often with the unmet expectation of further flexibility.49 In 2014, 32.4 per cent of lone mothers were in part-time work − more than those in full time work.50 Lone parents who are subjected to work conditionality more generally find that it impacts their career progression and does not take account of ‘individual preferences about whether to work or look after children, the impact on child wellbeing, the availability of work, the potential for flexible working and the quality of childcare’.51 Case studies examined in this book have also demonstrated the difficulties in meeting the standard for worker status for lone parents, particularly when combined with other circumstances such as disability/health conditions (Marta), care (see Naomie, Beatrice and Laura) and fleeing domestic violence (Juliana and Sophie).

A definition of worker set at Union level, which is open to a discriminatory interpretation by Member States and results in such discrimination for women, could once again indicate a breach of Article 21 of the Charter. Additionally, Article 23 of the Charter concerning equality between women and men alongside Directive 2006/54 on equal opportunities and equal treatment of men and women in matters of employment could conflict with the exclusion some women face from worker status when exercising free movement.52 It is not difficult to imagine how an exclusionary worker definition, which results in the withholding of social assistance or the ability to secure residence rights from lone parents, would result in women losing opportunities to move and work in another Member State. While the EU clearly has competence to tackle these gaps in the definition of worker, Union institutions have so far failed to adequately guard against the discriminatory impact on women. Nic Schuibhne argues that an abandonment of primary Union law – including the Charter and other non-discrimination rights – in favour of the limitations and conditions for free movement rights has been an ongoing trend.53 Similarly, while it is legitimate to assess whether work is genuine and effective, this must not be conducted in a vacuum, free from the duties of fundamental rights and other non-discrimination provisions.



6.3.3.Victims of Domestic Abuse

Disruptions to life caused by domestic abuse also have a disproportionate impact on women and their exclusion from worker status.54 Two of the cases examined in this research concerned lone parents who had fled situations of domestic abuse. Such circumstances can lead to trauma and create a lot of upheaval in an individual’s life. The level of and effect of this upheaval is recognised by the requirement for work coaches to ease the requirements of the claimant commitment for claimants of Universal Credit.55 But once again, this easement is not extended to the genuine and effective test for worker status. O’Brien found some recognition of these ‘exceptional circumstances’ for domestic abuse victims in the First-tier Tribunal.56 However, as this does not set a precedent, the ‘exceptional’ circumstances are not formally recognised and leave a significant domestic abuse gap.57

One additional problem for EEA nationals facing domestic abuse is that their lawful residence can often stem from evidencing their EEA national partners’ work once they have fled. Acquiring this evidence can be understandably difficult or dangerous. While DWP has the power to look at the employment records of partners in difficult circumstances such as domestic abuse and estrangement,58 case data from the EU Rights and Brexit Hub showed that this was rarely done, especially without being specifically requested by an adviser. Where EEA nationals cannot derive a right to reside from their partner, they must establish it themselves. Many in this position find that their ability to work is negatively affected59 and they may have to leave their employment in the upheaval and disruption of fleeing domestic abuse. The restrictive worker test in the UK can mean that they are refused access to welfare benefits at this particularly vulnerable time. Juliana and Sophie in the case studies below were held to the same expectation as any worker, despite their responsibilities to care for their children as lone parents and the circumstances they faced while fleeing domestic abuse.


Juliana

Juliana is a Spanish national who arrived in the UK in August 2015. She is currently living in a refuge with her five-year-old child after fleeing domestic abuse.

Her ex-partner is currently serving time in prison and, while believed to be an EEA national, there is no evidence of his nationality or status in the UK, including evidence of work.

From December 2015 to June 2016, Juliana worked part-time for 10 hours a week, earning minimum wage (£6.70 per hour), with an income of around £67.50 a week. Juliana applied for Housing Benefit in February 2016, but her application was refused. Juliana’s caseworker reported that the decision maker explained that Juliana is ‘not earning the minimum required for her to have workers status’.



Sophie

In 2015, Sophie fled an abusive relationship. She had a young child and tried to get a place in a refuge, which was refused after she could not access Housing Benefit.

Sophie moved to the UK to study in 2013. Sophie was in the middle of studying for a bachelors degree, but took leave from this due to her circumstances. She started working part time at a fast-food restaurant and earned approximately £135 per week, working approximately 20 hours a week. When she applied for Housing Benefit as a worker, it was refused due to her not being able to meet the MET (£155 in 2015).




6.3.4.Victims of Trafficking and Exploitation

While the Upper Tribunal has found that worker status is inclusive of undeclared work,60 having no space to consider the wider difficulties associated with trafficking or its aftermath means that EEA nationals face the full force of the ‘genuine and effective’ expectations.

The ADM makes reference to the Upper Tribunal’s ruling, stating that work can still be genuine and effective ‘if the person is employed under a contract that is performed illegally’.61 Nevertheless, the use of the MET and the homogenous approach to genuine and effective work means that victims of trafficking or modern-day slavery may struggle to assert their rights as an EEA worker. This, combined with the inadequacies of Home Office support for victims of trafficking, can leave EEA nationals in particularly vulnerable positions.


Krzysztof (continued from chapter five)

Before Krzysztof’s run of employment, he had been a victim of trafficking. He received a positive decision identifying him as a victim of trafficking (known as a ‘conclusive grounds’ decision) from the Nationals Referral Mechanism (NRM), the UK system that identifies and supports victims of modern slavery. However, he was not granted discretionary leave which meant that after the 45-day ‘recovery and reflection period’ provided to those in the NRM, Krzysztof had to support himself or rely on his EU rights to access support.62

During this time, Krzysztof began working again, but left a full-time job due to difficult personal circumstances stemming from the trauma he had faced as a victim of trafficking. He then took on full-time temporary work that lasted just three weeks. His application for Jobseeker’s Allowance was refused as he was deemed not to have had worker status for this second period of employment.63


Krzysztof had gone through the process of being officially identified as a victim of trafficking, receiving the support that comes with this and had gone on to find full-time employment. The support offered by the Home Office (including accommodation in a safe house) and the limited 45 day period of ‘reflection and recovery’ is criticised by charities as inadequate, abandoning victims of trafficking and modern-day slavery almost as soon as they are recognised as vulnerable.64 The shortfalls in support are significant and can create temporary or ongoing barriers to rebuilding lives and specifically rejoining the labour market due to unstable accommodation, impacting physical and mental health and risking re-traumatisation.65 Krzysztof’s application for Jobseeker’s Allowance was refused with no consideration of his personal circumstances as a victim of trafficking, or how this impacted on his ability to stay in his initial full-time employment.

Such decisions and refusals of support for EEA workers in these situations could risk further vulnerability, re-traumatisation or forcing individuals back into situations of exploitation and abuse.



6.3.5.Ongoing Impact

The inability to consider personal circumstances comes into even sharper focus when looking at the added value that should be gained from having worker status. The initial finding of worker status opens up the ability to retain worker status or establish other residence rights through permanent residence or derivative rights, such as where EEA national’s children are in education.66 By binding these rights to an inadequate assessment of worker status as a point of access, periods of time where an EEA national does not have worker status could deactivate routes to these rights of residence. For example, Marta’s case shows some of the knock on-effect of a negative worker decision.


Marta

Marta lived in the UK with her 16-year-old daughter Francisca since 2011. After a period of work from June 2014 to March 2017, Marta was advised to stop working due to ill health. She applied for ESA, which was refused after finding that she did not have a right to reside (no details were recorded about this claim). Subsequently, Marta struggled to make ends meet and got into rent arrears. By the time she requested advice from the AIRE Centre in June 2018, Marta had received a court order to vacate the property. She went to an interview for housing assistance at her local council, where they assessed her right to reside and found that her work was not genuine and effective because she earned less than the MET:


You previously worked from [June 2014–March 2017] as a cleaner. You had a contract to work 16 hours per week and your income was £99.20 per week. This is below the [MET] which is currently £162 per week.



The council then considered if she had a potential derivative right to reside as a primary carer of a worker’s child in education.67 These regulations emulate the rights found in the Baumbast, Ibrahim and Teixeira case law:68


[I]t is acknowledged that you have a dependent child who is in full time education. I have therefore considered whether you could be said to have a derivative right of residence …. However, this right does not apply in your case because you are not currently working and your previous employment cannot be regarded as genuine and effective.




The finding that Marta’s work was not ‘genuine and effective’ meant that she could neither retain the status nor acquire a derivative right to reside. While the initial finding on worker status can be challenged, as the MET was treated as determinative, a recognition of Marta’s individual circumstances as a lone parent and as someone with health conditions could have eased the expectations on her. This decision can have devasting impacts, such as in Marta’s case where access to means-tested welfare benefits is lost and she is left facing eviction and potential homelessness. This impact also extends to the rights of her daughter who, if worker status had been found, would have her free movement rights including her access to education.69

Flexible working arrangements and atypical work can play an important role in opening access to the labour market for those who are excluded from or not able to take on full-time work. Yet, if those relying on atypical work are excluded from the benefits associated with worker status or triggered after work, this structural discrimination is only exacerbated. Without recognising where Member States’ interpretations of worker status limit its applicability to a diverse range of workers, the EU risks worker status being reserved only for those who do not face structural discrimination or exceptional circumstances. Disregarding personal circumstances and withholding worker status can become even more unreasonable when considering the labour of informal carers.



6.4.Discrediting the Value of Informal Care

Informal care, particularly when accompanied with Carer’s Allowance, teeters on the definitional edge of work. While the ‘unpaid’ care provided by family and friends has been described by the former Minister of State for Disabled People as ‘an invaluable service’,70 a DWP briefing paper states clearly that Carer’s Allowance ‘is not a payment for care provided or a “carer’s wage”’.71 The intention of the benefit has been recognised as the provision of ‘a measure of income maintenance’ for those who ‘had forgone the opportunity of full-time employment in order to care for a severely disabled relative’.72

Nevertheless, carers in the UK are generally exempt from expectations to take on work. A 2007 Work and Pensions Committee report recognised that receiving a ‘income replacement benefit’ did not mean that carers should be treated as ‘unemployed’ and recommended placing no conditionality or compulsion on these carers to seek employment.73 To reflect this, those with caring responsibilities for 35 hours a week, regardless of whether they receive Carer’s Allowance, are exempt from the requirement to look for work when claiming Universal Credit.74 Like other ‘income replacement benefits’ and earnings from employment, the receipt of Carer’s Allowance triggers credits of Class 1 National Insurance contributions, is taxable and is counted as income for means-tested benefits.75 Yet, an EEA national’s time spent caring, even where it is supported through Carer’s Allowance, will not be counted towards genuine and effective economic activity. This means they must meet the same rigid and restrictive worker definition through additional employment alongside their informal care work.

The tendency to overlook unpaid care as work is evident at the EU level, not just in the case of the UK. Excluding informal care from worker status can deprive EU nationals who are providing a service with an economic value of important free movement rights. Hervey points to the treatment of unpaid domestic or caring work as an example of non-traditional work being considered ‘outside “true” market activity’ and therefore not valuable to the single market and subsequently not included within the scope of EU rights.76 Family and caring roles are still gendered,77 meaning that the brunt of precarity disproportionately impacts women.78 In the UK specifically, women are recorded as constituting 73 per cent of recipients of Carer’s Allowance.79 The failure to accommodate the circumstances of those with unpaid caring responsibilities ignores the extent of restrictions on their ability to work, the value of this care to society and its discriminatory effect on women.

This section first examines the case for unpaid care to be considered work, critiquing the reasonings of the CJEU and UK case law on this issue. It then goes on to examine the paradox created by the earnings threshold of the MET and the earnings restrictions on those who receive Carer’s Allowance. Finally, it addresses examples from the case studies to examine how worker status interacts with time spent caring for relatives and friends.


6.4.1.Care as Work

At the EU level, time spent providing informal care to family members has not been included in the definition of work. CJEU case law appears to differentiate between a family member providing care, which is not considered work,80 and non-familial care work that is remunerated by a care benefit, which AG Tizzano described as ‘undoubtedly “effective and genuine activities”’.81 In the latter case, the CJEU avoided the opportunity to ‘take a position’ on whether this kind of care is work, instead opting to locate equal treatment rights with national carers through the status of EU citizenship.82 In Züchner (which did not relate to migrant work but whether the individual could utilise the protection from sex discrimination in Directive 79/7/EEC requiring her to be in the ‘working population’),83 a family member providing care on an informal basis was identified as requiring ‘a degree of competence’ which would have to be ‘provided by an outsider in return for remuneration’ should the family member be unable to take on the responsibility.84 However the CJEU determined that it did not fall into the scope of ‘work’, citing a concern of the potential ‘infinite extension’ of the Directive or, as O’Brien puts it, an exercise of ‘damage limitation’.85

The UK’s approach has also added to the problems faced by carers. The UK courts have taken the approach that receipt of Carer’s Allowance is not a reflection of economic activity under EU law, whether the recipient is a family member or not. When considering the inclusion of Carer’s Allowance in the calculation of the benefit cap, a High Court judgment found that describing ‘a household where care was being provided for at least 35 hours a week as workless was somewhat offensive’ and that ‘reasonable people would recognise that to care for a seriously disabled person is difficult and burdensome and could properly be regarded as work’.86 However, when looking at the free movement rules, the Upper Tribunal has found that the definition of work does not include the time an EEA national spends providing care, even when in receipt of Carer’s Allowance.87 In an unreported case the Upper Tribunal recognised that the importance of the care provided should not be underestimated,88 but ultimately decided that the receipt of Carer’s Allowance did not reflect the employment relationship requirements found in Lawrie-Blum. To come to this conclusion, the Upper Tribunal echoed the distinctions drawn by the CJEU in Züchner between an employee receiving remuneration and an informal carer receiving a benefit from the state.89 The Upper Tribunal judgment also regarded carers as not working under the direction or supervision of the state providing the benefit.90 However, the conditions attached to the receipt of Carer’s Allowance could arguably be viewed as quite clear directions. The requirements to provide care ‘regularly and substantially’ for a person in receipt of a qualifying disability benefit’,91 for specified minimum hours and to restrict their level of earnings from elsewhere, all closely reflect a level of control and direction. Additionally, the ‘remuneration’ received is conditional on meeting these requirements.92 Alternatively, should the benefit had been paid to the recipient of services to ‘remunerate’ the care, rather than directly to the carer themselves, it may be more likely to be recognised as akin to employment.

The conclusion that care is not of ‘genuine economic value’, as O’Brien highlights, is contrary to the fact that ‘national economies are subsidised to a very significant degree by the unpaid labour of parents and carers’.93 For example, the economic value and contribution of carers in the UK was calculated at around £132bn a year in 2015.94 Care work is crucial as it provides an essential service that would otherwise require a paid worker or ‘state-funded social care staff at a considerably higher cost to society’.95 The informal care of family and friends can also support others to be able to work. By treating unpaid care work as a non-economic activity, many EU nationals providing this essential service will not have free movement rights as a worker and, as is explored in the next chapters, will be unlikely to meet the conditions of other free movement rights, particularly as many of them require access to public funds. As a result, these carers may not be able to risk exercising free movement at all.


Noor

Noor is a French national who has lived in the UK for over 12 years. Recently, her long-term British national partner passed away. They were not married.

Noor has not worked during her time in the UK. For the last 12 years, Noor has been a full-time carer for her 12-year-old Disabled son and has been receiving Carer’s Allowance and other welfare benefits. Shortly after her partner’s death, Noor applied for Universal Credit and this was refused on the basis of her not having a right to reside.


Noor’s case reflects some of the long-lasting impact of full-time caring responsibilities being discounted for worker status. Noor has spent the last 12 years providing full-time care for her son and receiving Carer’s Allowance for this. This decision meant that Noor cannot claim other means-tested benefits based on having a lawful right to reside. Noor’s long period of residence is also treated as lost time. Despite living in the UK for over 12 years, Noor was not able to rely on her time as a carer to be entitled to permanent residence as it would not be counted towards worker status. Neither did Noor’s British partner offer a route to establish rights and access to welfare.96 For many EEA full-time carers, it is only after many years of residence or when facing upheaval in their life and requiring further welfare support, that they discover that they have not worked enough to access their EU rights.



6.4.2.The Paradox of the MET and Carer’s Allowance

As time spent providing care is not considered work, in order to access free movement rights carers will often rely on establishing a right to reside from additional work.

The UK’s approach to the definition of work, in particular the MET, creates a paradox for those receiving Carer’s Allowance in the UK where it becomes impossible to meet the requirements for both. Firstly, EEA national carers do not need to establish a right to reside to access Carer’s Allowance, they must be habitually resident in fact. However, an EEA national in receipt of Carer’s Allowance will still need to establish a right to reside to access other means tested benefits or to secure their future residence status. As discussed above, in order to receive Carer’s Allowance, the claimant must be caring for over 35 hours a week97 and must not earn more than £151 a week.98 This limit has been reported by several charities as making it ‘almost impossible for carers to combine paid work with their caring responsibilities’.99 Many must face giving up work or reducing hours to provide care.100 Nevertheless, for EEA nationals needing to combine work and care to establish a right to reside as a worker, these rules make it impossible for their work to be recognised under the MET without falling foul of the Carer’s Allowance requirements.

EEA carers looking to establish a right to reside as a worker face the task of earning over the weekly threshold of £242, higher than the earnings limit permitted to continue receiving payment under the Carer’s Allowance rules. EEA carers face a dilemma over whether to sacrifice state support for their care work in order to increase their earnings to more easily meet the MET or to find work that earns under the Carer’s Allowance limit and rely on the problematic and earnings-focused genuine and effective test. This creates a potential welfare no-man’s-land where a carer could earn over £151 but below £242 and risk being ineligible for either Carer’s Allowance or other benefits that require a right to reside.

Additionally, if an EEA national is required to provide care for at least 35 hours, it becomes even more unreasonable to expect them to fit in 22 hours of additional work, if earning minimum wage. The unreasonableness of this expectation is reflected in the rules, discussed above, which exempt other carers in the UK from work requirements in their Universal Credit claim.101 Many carers report caring for over the 35 hours required for Carer’s Allowance.102 It is therefore likely that EEA national carers, even if sacrificing their eligibility for Carer’s Allowance through earning over £151, would have to provide care and work for a combined total of around 57–72 hours a week to meet the MET. This is much higher than the maximum recommended working time of 48 hours a week.103 While it is not unusual for carers to have this kind of demand on their time, requiring it of EEA carers to establish a lawful right to reside and to access means-tested benefits is discriminatory and far from the promise of equal treatment.



6.4.3.Care and the Second Tier of the Test

Many EEA carers will struggle to meet the demands of the MET. Instead, they will be relying on the second tier of the test. As the ADM leaves little room for consideration of the personal circumstances of workers and any barriers that may prevent them working to the same capacity as others, any EEA worker with care responsibilities will be held to the same standards as other EEA workers free from these commitments.


Laura (continued from chapter five)

Laura lives in the UK with her 13-year-old daughter, Emma. They have both lived in the UK since 2016 and Laura has worked on and off in both employment and self-employment.

Due to ill health, Emma is no longer in full-time education and Laura took on work as a self-employed carer on a casual basis to allow for more flexibility to provide informal care for her daughter.

Laura made an application for Housing Benefit and Council Tax Reduction, which was refused; it was also found that she had no right to reside after a strict application of the MET. A mandatory reconsideration was requested by Laura and the decision was upheld. The mandatory reconsideration letter from Slough Council considered Laura’s work, finding that:


As an employed/self-employed EEA national, you are required to be earning above the [MET]. You have informed us that you returned to work on 27/10/17, however your average earnings are below the [MET] and there were periods where you did no work at all.




By ignoring Laura’s personal circumstances, the elements of her work history which accommodate care for her daughter are removed of all their context. Instead, Laura’s break from and return to work, casual hours and the reduction of income are all referenced as indications of marginal and ancillary work.

The exclusion of carers can go further. Where the ADM lacks clarity and decision-makers turn to their own understanding of the definitions of ‘genuine and effective’ and ‘marginal and ancillary’, carers could be excluded from having a right to reside as a worker because of the strenuous nature of their caring responsibilities or where work is seen as a secondary activity.


Naomie (continued from chapter five)

Naomie works as a self-employed housekeeper and is employed casually to distribute leaflets. She is also a full-time carer for her mother and is a lone parent of a four-year-old son. She has been receiving Carer’s Allowance since 2014.

She applied for housing assistance from her local council in October 2016. This was refused as she did not meet the MET. Alongside the issues in decision-making discussed previously, the decision-maker discussed the amount of time spent caring for her mother and the earnings limits that would be necessary for Naomie to be receiving Carer’s Allowance, concluding that:


The Carer’s Allowance you receive is a welfare benefit and not remuneration for work carried out. To be able to qualify for Carer’s Allowance you must not earn more than £110 per week [the limit in 2016]. You must also spend at least 35 hours a week caring for the person and I am satisfied that you care for your mother who is blind for a minimum of 35 hours in her home at [redacted] and receive a Carer’s Allowance of £62.10. I am therefore of the view that the housekeeping services you render could only be marginal and ancillary to the support you give to your mother as a carer.




Here, the decision-maker has misunderstood the EU definition of ‘genuine and effective’ work, instead taking a more literal meaning of ‘ancillary’ to assume that work must be an EEA national’s primary activity. The decision-maker uses the very fact that care work requires high levels of commitment and that Carer’s Allowance places restrictions on a person’s time and earnings to illustrate that any work alongside this must be ancillary to caring. There is no requirement or precedent for ‘genuine and effective’ work to be interpreted as the primary activity in an individual’s life or the activity that takes the most time. This is a problematic approach which would make it almost entirely impossible for an EEA national in receipt of Carer’s Allowance to fulfil the requirements for worker status, essentially barring EEA carers from accessing other benefits.

Carers must balance work with care and be mindful of how this may conflict with the earnings limit which, if surpassed, could strip them of Carer’s Allowance. Alongside this, the combination of the earnings cap for recipients of Carer’s Allowance and the steep level of earnings required to meet the MET can result in a near-automatic disqualification for many EEA carers from worker status. When relying on the second tier of the test, the atypical nature of their work or even the recognition of the pressures of care are used as the very reason to discount them from worker status. Instead, and considering that Carer’s Allowance is calculated as income to offset the amount of means-tested benefit received, the UK should count the amount received from Carer’s Allowance towards the MET. This would allow EEA carers to meet the threshold without falling foul of the eligibility requirements for Carer’s Allowance and act as an indication to decision-makers that time spent caring is neither irrelevant, a burden on the social assistance system nor a counterargument for the genuine and effective test in the second tier. Instead, time spent providing care should be a strong indication of economic integration into the host Member State, through the provision of a service that would otherwise have to be provided and paid for by the state.

Leaving carers out of the protections offered in the free movement of workers framework is particularly illogical when considered alongside the context of an ageing population104 and looming care crisis across Europe.105 Going forward, the value of unpaid care should not be neglected and formal inclusion in the EU free movement regime would be welcome. The failure to recognise and adapt to the diversity of workers means that the expectation of work required from EEA migrant carers is unreasonable. Informal carers face exclusion from the strongest rights and protections in Article 45 TFEU as they are not deemed to be exercising their free movement as workers. Instead, they must rely on the rights of EU citizenship which, as explored in the next chapters, are constrained by a market ideology limiting their utility for those who do not have the correct economic credentials. By failing to establish caring responsibilities as economic activity or to make more nuanced concessions for care in the scope of Article 45 TFEU, the UK and the EU more broadly discredit the work that is combined with care, the contribution of informal carers and risks leaving them out of the free movement framework altogether.



6.5.Summary

The UK has restricted the definition of work to such an extent that it barely resembles the broad and inclusive approach taken by the CJEU. The efforts to ‘reduce welfare and cut immigration’ through the use of the MET106 have manifested themselves in the exclusion of many atypical workers from equal treatment rights.

These exclusions can be arbitrary, but they can also result in discrimination by ignoring the structural barriers which force the ‘choice’ to engage in atypical work. The one-size-fits-all approach to work ignores the diversity of workers who contribute to a large proportion of the atypical workforce alongside the barriers and structural discrimination they face when accessing work. A homogenous approach to expectations is brought into particularly sharp focus when compared to the changes in expectations and easements that would be offered to UK national workers in the same circumstances when receiving Universal Credit. Misleading and incorrect guidance also encourages decision-makers to weigh up irrelevant and inappropriate considerations, sometimes encouraging speculation, to the detriment of low-earning atypical workers.

Case studies from this research also illustrate examples of how specific circumstances of EEA workers present particular barriers to meeting the requirements of worker status such as disability, illness, the responsibilities of lone parents and carers, and the consequences of domestic violence and trafficking. These cases illustrate the problems with a homogenous application of the definition of work, in particular where it can result in creating additional barriers through exclusion from accessing welfare benefits, housing and other public services. Despite protections from discrimination and specific rights and principles in the Charter promoting equality and measures to improve integration, EU institutions have yet to act to ensure that access to Article 45 TFEU rights is not limited to only those who face no barriers to the traditional labour market.

Lastly, the example of unpaid carers shows how failing to recognise personal circumstances can make it almost impossible for workers to meet the requirements of the UK’s worker test and Carer’s Allowance. If care is not capable of constituting economic activity for the purposes of Article 45 TFEU, there should be specific concessions available to carers; for example, the inclusion of income from care benefits or a reduced expectation on what makes genuine and effective activity while caring.

This chapter has also sought to suggest some ways the worker test in the UK could be adapted to be more inclusive of the changing labour market. However, these proposals are UK-specific, whereas the restrictive interpretation of worker status is apparent in a number of Member States.107 Addressing the shortfalls of worker status could be achieved through legislating an updated and reframed EU concept of work. This could adopt a more precise approach to what ‘genuine and effective’ work looks like for different workers and explicitly and formally include new and emerging forms of work in the labour market. However, free movement and access to welfare is a politically sensitive topic, attracting reactionary restrictions at the EU level, as will be discussed in the next chapters.108 Worker status is often perceived as a tool by which Member States exercise control over access to their social security systems,109 and attempts to widen its scope might be met with resistance and should be dealt with sensitively. A more conducive response could utilise the tools already available. This could include more proactive EU intervention in Member States’ attempts to narrow the definition of work. Non-discrimination rights in Article 18 TFEU or in the Charter could also be relied on to ensure that, where Member States have measures to reduce work-related conditionality to access social assistance, due to disability or caring responsibilities, these reductions are replicated for EEA nationals during a worker status assessment. Additionally, the importance of proportionality could be reasserted by EU institutions to direct Member States to consider personal circumstances when assessing worker status – capturing the barriers to the labour market for Disabled workers and those with care responsibilities.

Overall, the lack of explicit inclusion in the EU concept of work alongside the restrictive interpretation of the worker test at the UK level limits the ability of some economically active EU nationals to access rights as a worker under Article 45 TFEU. Adopting an anachronistic conception of work, which can result in the exclusion of atypical workers and entrench inequality, cannot be justified on purely economic grounds and instead exposes the entrenched political value judgments taken in the inadequate construction of ‘genuine and effective’ work. Instead, EEA nationals in atypical work must turn to their status as EU citizens when exercising free movement. As the next chapters will explore, such rights have developed through a rationale of market citizenship and therefore offer little for those who cannot demonstrate the necessary economic credentials.
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7

‘Citizens of Nowhere’?: The Limitations and Challenges of Supranational Citizenship


7.1.Introduction

The EU’s internal market and free movement are integral to the goals of an economically and politically united Europe. It is, then, perhaps not surprising that EU citizenship has been criticised as inappropriately tied to the internal market.1

The introduction of EU citizenship saw the consolidation of already existing free movement rights and the extension of free movement to all nationals of the Member States by attempting to decouple it from employment status.2 It was perceived that the rights entailed in Union citizenship were ‘open-ended and w[ould] grow with a passage from union towards federal statehood’.3 However the creation of this citizenship was quite unique; it is neither a national citizenship nor a replacement for national citizenship. Instead, it sits additional to it, as a supranational citizenship.4 As Thym identifies, the establishment of a new supranational fundamental status of citizenship would be ‘no self-fulfilling prophec[y]’ and would need to be more than a ceremonial treaty change.5

EU citizenship’s potential to expand EU rights to all holders of the status has garnered a lot of interest and critique concerning the nature and aims of the citizenship. Ultimately, this has led many to consider EU citizenship to reflect only the nature and rights expected of a ‘market’ citizenship.6 This chapter seeks to examine how the introduction and evolution of EU citizenship has shaped the extent to which it has decoupled from its economic routes. If it has been successful in expanding social solidarity for not just the economically active, then atypical workers may find solace in their status as an EU citizen and may not have to rely on fitting into the scope of Article 45 TFEU. This chapter therefore examines what the characteristics of EU citizenship and its approach to equal treatment reveal about the limitations of a market ‘citizenship’ for atypical workers.

This chapter engages with the theoretical expectations of citizenship in general and the literature highlighting the shortfalls of EU citizenship to these expectations, including whether it follows a more social or market-based approach. The chapter sets the current standard of expectations for EU citizenship by taking account of the constraints of the market on available ‘rights’ and the challenges of establishing solidarity at a supranational level, the result of which is a status that can more accurately be described as a type of market membership where individuals must ‘buy-in’ to access their full free movement rights, to the exclusion of those whose personal circumstances do not meet the model market member. The chapter builds on previous findings of the book on the exclusion of atypical workers by highlighting the need to test EU market ‘citizenships’ remit against its ability to protect atypical workers. As such, this research contributes to the debate on free movement for EU citizens by investigating the extent to which an EU market ‘citizenship’ can protect citizens who are both market actors and potentially reliant on social protections.

It is first helpful to consider the circumstances under which EU citizenship evolved. This is discussed in section 7.2 and highlights whether the realisation of EU citizenship’s full potential as a fundamental status is limited by the context of its development. Next, section 7.3 addresses theoretical approaches to social citizenship and contrasts this to ‘market’ citizenship. The section also conceptualises common expectations of citizenship and establishes two key components that guide the following sections of the chapter: rights and entitlements; and solidarity and participation. When applying this to EU citizenship, section 7.4 examines the rights and entitlements given to all EU citizens. This will address the extent to which rights and access to these rights have expanded or continue to be limited by requiring market engagement. Section 7.5 then focuses on the expectation of solidarity among citizens, as well as the challenges of the EU’s solidarity deficit, and critiques the potential to foster solidarity through identity, integration and political participation.

Through these components, EU citizenship emerges as a hopeful concept, which attempts to transcend some of the territorial aspects of national citizenship, but one that cannot be said to have been fully realised. Two main challenges are presented in meeting the expectations of a social citizenship. First, EU citizenship is tied to a market ideology which limits the scope of rights available. Second, the establishment of solidarity among supranational communities has proven to be something of a challenge. Failing to reflect the expectations set out in this chapter reduces the likelihood that atypical workers can rely on this citizenship status to access redistributive arrangements in host Member States.



7.2.Market Origins and Union Citizenship

Before tackling the expectations and components of citizenship, it is first useful to remember the origins of EU citizenship to better understand its unique beginnings and foundations. EU citizenship’s construction, from a supranational institution and an internal market, informs how some of the potential shortcomings have come to be.

Critique of EU citizenship regularly focuses on its origin in, and continuing strong association with, the internal market. It is often argued that market ideology has infiltrated the institution of EU citizenship and impacted negatively on many of the expectations of supranational citizenship, the value of identity and integration, the rights available and the conditions by which these rights are accessible. In 1995, Everson critiqued Union citizenship as a compromise between national and supranational interests resulting in a glorification of a market citizen status that simply continues to provide the opportunity to be part of a European single market, if one would choose to, with little in the way of entitlements and rights.7 EU citizenship would, at this time, have struggled to claim that it has forged new rights based on a social citizenship model, rather it continued to represent a status intrinsically linked to the market. While there have been developments in EU citizenship, including some encompassing of social rights, Everson’s critique remains a fitting descriptor and is therefore worth re-examining. The following section will look at the foundations of EU citizenship and critique its entanglement with the internal market.


7.2.1.Market Origins and Enduring Presence

The EU presents its beginnings as a ‘purely economic union’ with its origins in the European Coal and Steel Community (1951) and then the European Economic Community (1958).8 It is then said to have expanded to a political union and adopted the name ‘European Union’ after the Maastricht Treaty (1993). This move reflected the expansion of policy areas now covered by the EU including climate, migration, employment and social affairs. However, to refer to this as a move from the purely economic to political is simplistic and misleading given that the economic is political. Decisions on the objectives of the market, how the market is defined and prioritising economic over social issues are political. Additionally, the notion that the origins of the EU were entirely centred around economic issues is not accurate. Maas documents some of the historical ideas that built the EU we see today, including initial calls for the creation of an economic and political union in Europe including a ‘continental citizenship’ as early as the 1940s.9 This included the desire for a free and united federal Europe in the Ventotene Manifesto 1941, as a response to the frequent wars in Europe.10 The presence of more social and political desires in the origins of the EU must be noted, despite its initial beginnings as an economically prioritised unity.

Economic unity in the EU can also be viewed as intrinsically linked to the achievement of more ambitious political goals. While Nic Shuibhne identifies the EU’s purpose as to ‘encourage, secure, engineer and develop intensive forms of transnational cooperation’, she argues that ‘The market is a vitally important means through which those ideas are realized’.11 The centrality of economic integration to the EU is something that ‘almost goes without saying’.12 Many of the rights given to EU citizens appear to be underpinned by, and potentially developed from, the objectives of the single market.

At the emergence of Union citizenship and its formal establishment in the Maastricht Treaty,13 the EU, by opting to use this terminology, made a link to ‘State-citizenship’s primeval narrative of … meanings, ideologies and expectations’.14 Many of these expectations looked for EU citizenship to ‘help the Union out of an internal market impasse’ and begin to realise stable legal rights for all individuals holding the status.15 Academics, such as Everson, saw Union citizenship as a medium through which problems caused by the legacy of market citizenship could receive ‘urgent attention’.16 Establishing an EU citizenship was therefore, ‘part of a desire to enhance the legitimacy of the European project and to bring the European Community closer to the nationals of the Member States’.17

However, as highlighted by Nic Shuibhne, Union citizenship appears to have, perhaps inevitably, continued to orientate itself around the internal market given the EU’s disproportionate weighting to its economic function compared to that of states. She argues that the EU’s main component that makes it ‘citizenship-able’ is its role as a ‘polity’ rather than an ‘organisation’.18 This determination is rooted in the acceptance that usually a ‘polity is … a formalized and recognized unit having political, constitutional and economic elements’ rather than the EU’s reverse order of importance bestowed on economic, constitutional and then political elements.19 The result of this prioritisation can be witnessed in the balancing of economic aims over fundamental rights or matters of equal treatment.20 The structural difference provides for a market bias, seen as ingrained into EU citizenship from the outset,21 or as ‘strongly suggest[ing] a market character’ for EU citizenship.22



7.2.2.Market Orientation’s Potential Impact on EU Citizenship

Although the European single market was originally guided by moral aims of ‘dealing with the heritage’ of World War II and uniting the Member States, Weiler argues that over time this purpose was lost to history, and from the 1990s, the internal market became entirely removed from this moral purpose.23 Alternatively, Davies suggests that that the EU’s market focus could stem from more practical considerations, such as the separate briefs of those concerned with the internal market compared to those engaged with constitutional matters. The consequence of this means that those adjudicating the internal market will ‘often see it in economic and technocratic terms’.24 Whether lost through history or the separation of briefs, such an approach to citizenship is likely to put the needs of the market before those of moral or social concerns.

With all this in mind, Kochenov has warned that an EU citizenship based purely on market considerations would ‘provide too thin a foundation for the development of what could aspire to becoming a “real” citizenship’.25 He argues that an ideological focus on economic integration and the internal market creates ‘profoundly insufficient’ citizenship rights that lack a ‘moral essence’.26 He further argues that this approach is not ‘ethically sustainable’ as a citizenship rooted in the success of the market is ‘bound to ignore problems and voices not fitting well within its pre-set understanding’.27 It is certainly the case that a market approach to citizenship holds a risk for those who are not deemed useful to its economic goals, including many already marginalised groups. However, these are high standards to set for a supranational citizenship and, in some cases, it exceeds the reality of national citizenships. For Weiler, the establishment of EU citizenship was designed as ‘a cynical exercise in public relations’.28 Rather than shifting the goal posts to an aspirational version of EU citizenship, its potentially limited vision must be accounted for. Locating the value of EU citizenship, even if it must be within the constraints of its market origins, is necessary to avoid negating its achievements and setting it up to fail.

While a basis in the market is flawed, it must be recognised that it does not prevent a citizenship from extending beyond this remit or seeing the marketable value in a ‘moral’ approach. Nic Shuibhne contends that, while the current market focused citizenship may prove to be a phase of transition,29 we underestimate the potential of the market as a foundational principle for enhancing rights in Union citizenship.30 She demonstrates this through highlighting the ‘tools-in-waiting’ in the current incarnation of market citizenship to achieve further rights, for example where the treaties suggest that purely internal situations could be considered.31 Not only does Nic Shuibhne recognise potential ways that market citizenship can improve the rights currently available, but also stresses that, in its current form, market citizenship has ‘come an incredibly long way’.32 However, conceiving an increase in citizenship rights within the boundaries of what is beneficial to the market can exacerbate inequalities.33 A market approach may also create a fracture between the expectations that the concept of ‘citizenship’ gives to its citizens and the potential reality of EU citizenship.

The EU and its citizenship’s origin and focus on the internal market could result in a skewed take on citizenship, where priorities are placed with the market and not on equality and social rights. The concerns discussed in this section suggest that the importance in market activity will continue to play a central role in access to citizenship rights for atypical workers. If this remains the case, the outer edges of the definition for economic activity will also continue to gatekeep these rights. Where ties to the internal market are too strong, rights of citizenship will likely be withheld from those deemed not to contribute enough to the market. In the context of this research, atypical workers’ citizenship rights may be subject to their supposed value to the market. To examine these concerns, the next section analyses theoretical frameworks of citizenship to compile some common and key expectations for the status. It will also consider where market citizenship, in contrast to social citizenship, sits within these frameworks. These expectations will then be used to inspect whether EU citizenship meets many of the expectations and has broken from its market origins.



7.3.Expectations for Supranational Citizenship

In critically analysing EU citizenship, it is helpful to identify a comparative framework in which supranational citizenship can be analysed. This involves looking at a variety of citizenship models to establish the core expectations of a citizenship and unpicking where this differs for supranational citizenships. Exploring different citizenship frameworks will also provide an opportunity to assess how differing priorities in social and market citizenship can play out. As discussed briefly above, the conception of EU citizenship has often been criticised for its dependency on the market,34 and has been considered, at best, a market citizenship which has not yet progressed to the status of a social citizenship.35 Instead of embodying much of the theoretical components and expectations of a citizenship, a market focus creates a clash of opposite ideals resulting in a rather hollow status that disempowers and commodifies the citizen. As such, a market approach to EU citizenship threatens its legitimacy and may be no more than a disguised elite membership where access to ‘rights’ and freedoms are bought.

National citizenships are not necessarily static models. There are many different formulations of national citizenship and they are all subject to overhauls and tweaks which impact the rights of holders of its status. We should also be cautious when attempting to streamline citizenship into definitive models as ‘Citizenship means many different things to different people’.36 There is no single definition for citizenship, as different aspects will be prioritised, emphasised or constructed depending on ‘different social and historical contexts, or to fit different ideological or philosophical perspectives’.37 It is also necessary to recognise, as Maas has, that different levels of citizenship exist at sub-state, state, supra-state and non-state political communities, resulting in different formulations of a citizenship status.38 However, it is equally important that we avoid the notion that EU citizenship is so unique ‘that no analysis is possible or worthwhile’.39 Instead, rather than approaching EU citizenship with an ‘unsatisfying shrug’,40 we must hold it to external standards and measure its progress,41 and not treat it as ‘incomparable with other varieties of multilevel citizenship’.42 Analysing EU citizenship in this way is an important exercise in recognising its value to citizens, the power it gives and the vulnerability it can create if the interests of marginalised groups are ignored. Rather than ignoring EU citizenships failings or areas of improvement, it should be held against different models and expectations. Importantly, this must ensure that the holders of EU citizenship are not misled and unknowingly risk their welfare and security based on a false anticipation of their status as an EU citizen.

This section starts by considering various theoretical conceptions of citizenship and how they fit with the ideas of social and market citizenship. It then explores the discord between the ideas of social and market citizenship in more detail, questioning whether a citizenship embedded in market credentials can be a citizenship at all. Expectations and baselines of citizenship are established, which are then discussed in section 7.4 in relation to EU citizenship.


7.3.1.Identifying Key Components of Citizenship

To begin with, it is useful to briefly outline the core differences between social and market citizenship as the two main concepts framing the debate around EU citizenship.


7.3.1.1.Social Citizenship

Firstly, social citizenship models view the concept of citizenship as inherently social. It requires a community to share a status that dictates how they relate to each other and are treated by governing bodies of the community. In a social citizenship, citizens’ rights are not abstract; instead they are ‘intricately connected to a social context’.43 Marshall identified social citizenship as the equal provision of social rights to all citizens such as access to the necessary economic resources and as the essential next step after civil and political rights.44 Social citizenship is also recognised by Gorham as aiming to benefit a society in the following four ways:


(1) creating the economic conditions necessary for individuals to pursue their life choices and thus become freer; (2) increasing the general equality in society which helps lessen class tensions; consequently, (3) enhancing political stability; and (4) ensuring the perpetuity of a civilization, of a community to which all can become full, and proud, members.45



Under this model, a collective effort towards equality and rights is achieved through the protections given by the state, such as welfare and public services. It captures the idea that ‘citizenship is … a refuge from the market’ as rights are presented as entitlements, not as rewards or provisions for economic contribution, ‘but because they are human and members of a community that transcends the boundaries of the market’.46



7.3.1.2.Market Citizenship

In contrast, market citizenship prioritises individual responsibility and has introduced a newfound ‘obligation to become more self-reliant’.47 Under market citizenship, government responsibility for social and welfare rights is replaced with ‘a new political and social order in which governments are only responsible for helping citizens to help themselves’.48 Individuals are also perceived differently. They are valued not as individual and equal citizens, but as production factors based on the labour they provide.49 Everson’s work on ‘market citizenship’, in relation to the EU, highlights the difference between rights, as seen in social citizenship above, and provisions as ‘options such as the qualified choice to enter the labour market or to trade’.50 Here, Everson locates the bulk of market citizenship offerings as ‘provisions’.51 Ultimately the market citizenship attempts to extract the ‘social’ aspects out of citizenship, instead making it a status focused on individualism and freedom of the market.

With these two brands of citizenship in mind, the key components and expectations of citizenship can be examined more thoroughly by considering how they relate to or are ignored by social or market citizenship. Examining this helps to identify the themes, aims and priorities of citizenship in more detail, including where different models of citizenship strike the balance between rights and obligations. This also begins to disentangle the reality of a citizenship status tied up in market dependency and citizens’ value as a production factor.



7.3.1.3.Components of Citizenship

Despite centuries of academic debate, citizenship remains a ‘contested and normative concept’ of which ‘there are no authoritative definitions’.52 Nevertheless, patterns of identified key concepts and theories have emerged. For example, Delanty has identified four key features of modern citizenships: rights; duties; participation; and identity.53 This is almost mirrored in Bellamy’s work which finds that contemporary citizenships feature the key components of rights, participation and solidarity.54 In this example, ‘participation’ can be interpreted as a duty to be actively involved in the community, and ‘solidarity’ can be said to reflect Delanty’s notion of ‘identity’ in the sense that it reflects membership to a community. Additionally, Bartle identifies three traditional notions of ‘citizenship-as-rights’, ‘citizenship-as-belonging’ and ‘citizenship-as-participation’.55 O’Leary also offers a model of citizenship as:


A juridical condition which describes membership of and participation in a defined community or State [carrying] with it a number of rights and duties which are, in themselves, an expression of the political and legal link between the State and the individual56



With these in mind, a brief look at academic work on citizenship will reveal repetitions of three popular ideas which I have categorised as: rights and duties; and solidarity and participation.

As an alternative, Kochenov offers a different set of key components in his work specifically looking at EU citizenship; identifying elements of justice, political participation and equality as providing ‘a sound foundation for a supranational citizenship’.57 Some of these requirements echo the ideas noted above; justice and equality reflect much of the content in rights and solidarity and the need for inclusion is similar to political participation. However, Kochenov goes a step further by requiring citizenship to display a moral purpose in the drive of each three components. This approach idealises the concept of citizenship beyond its exclusionary nature; citizenship is not necessarily an inherently moral construct. Where citizenship exists, individuals may have more rights or opportunities depending on the citizenship they hold. Carens highlights that this can be interpreted as ‘the modern equivalent of feudal privilege – an inherited status that greatly enhances one’s life chances’.58 The status of citizenship provides the state with an excuse to withdraw or fail to provide to resident non-citizens, while citizens themselves can be perceived to benefit from the exclusion of non-citizens through acquiring privileges. It may seem unrealistic to expect a citizenship to hold a moral purpose, when its very nature is exclusionary.

Kochenov’s model is an aspirational one, which expects more from supra-national citizenship than most national citizenships have yet to achieve. For example, Kochenov argues that ‘where equality is not safeguarded, there is no citizenship’.59 However, inequalities are present and often permitted in many forms of national citizenship. The anticipation of equality, as a measurement of a successful citizenship, may be too steep a demand. Instead, it may be more realistic to expect citizenship to aim for formal equality or to establish provisions where those with certain characteristics experience disadvantages. While it is understandable to set high standards for citizenships, it is not always a helpful way to examine it. Especially when looking at the EU; a supranational institution that requires the support of Member States who would themselves struggle to meet this standard. Nic Shuibhne reminds us that unfair expectations may lead to ‘unhelpful disappointment and a fated feeling of failure’.60 Kochenov’s requirements, while important, risks setting the EU up for failure.

Instead, this research will carefully establish expectations to measure EU citizenship and its achievements and flaws whilst also recognising the practical limits of the supranational context. It is important to recognise that much of the academic debate covered here originates from and considers only the evolution of citizenship in so-called ‘western’ or ‘advanced’ industrial democracies. In contrast, Chung highlights how citizenships in ‘non-western’ countries reveal how the concept is contingent.61 In this respect, the focus on literature concerning so-called ‘western’ democracies is made relevant as Member States of the EU tend to subscribe to the ‘western’ formulations and theories of citizenship.

Taking the components identified above – rights and duties; and solidarity and participation – this section next details how each is perceived and what it entails. As these key concepts appear, albeit in differing terms and priorities, in various theoretical studies of citizenship, it is necessary to dive a little deeper into their substance. This will focus on how these concepts are interpreted through liberal, communitarian and republican lenses while beginning to unpick how they interact with social and market citizenship.



7.3.2.Rights and Duties

In his pivotal work on citizenship in the UK, Marshall argues that citizenship is formed in stages, firstly through civil rights including ‘freedom of speech, thought and faith … to own property and … to justice’, then political rights with the right to political participation as a representative or as an elector, and lastly, social rights which covers ‘the right to a modicum of economic welfare and security … and to live the life of a civilised being according to the standards prevailing in the society’.62 This theory has not been free from criticism, especially as it reflects the stages that citizenship rights were earned in relation to white males in the UK, forgetting that women, Disabled people and ethnic minorities did not earn these rights at the same time or necessarily in the same order,63 with some people yet to earn this full assortment of rights depending on their identities, circumstances or country of residence.64 Marshall also seeks equality for the purpose of eroding class inequality and protecting citizens from market forces, but this fails to recognise or aim to combat ‘other key axes of inequality and other mechanisms and arenas of domination’.65 With this criticism in mind, it is still useful to consider three elements of rights linked to citizenship – civil, political and social – but noting that the order of attainment is not fixed, and provision of each is not necessarily guaranteed to the same extent.

Some liberal approaches to citizenship can echo the requirements of social citizenship as a necessary means of ensuring the realisation of individual freedoms. Marshall recognises that social citizenship and the rights that it entails has a positive relationship with the autonomy necessary to enjoy civil and political rights. For Magnussen and Nilssen, it is also social rights, granted through the welfare state, ‘rather than arbitrary benevolence’, that provide the requisite social justice and inclusion to ensure that individuals can enjoy the status of citizenship.66 This approach favours a ‘positive’ over ‘negative’ conception of liberty,67 which recognises the importance of state intervention in ensuring that all citizens have the ‘basic level of material well-being’ necessary to pursue and enjoy their individual civil and political rights.68

However, stricter conceptions of liberal theories prioritise the individual rights of citizens and their freedom to pursue their individual interests in the private sphere. The only derogation from this is the expectation ‘to respect in others the rights he or she enjoys’.69 The purpose of this is to protect individuals from the imposition of obligations from the community or state ‘that constrain or contradict his or her self-interest’.70 Obligations to others are to be kept to an absolute minimum. This is where market citizenship can link in with liberal theories, reflecting the notions of individual responsibility to look after yourself and demanding reduced state interference. By valuing the freedom of individuals unhindered over any kind of collective responsibility, this approach ignores the impact on those who may be less able to access and enjoy these freedoms. This strict liberal approach is where critique is often concentrated as only certain individuals are valued over the needs of disadvantaged individuals or the collective.

Alternative focus is offered with communitarian and republican theories. These both approach the challenge of ensuring citizens have equal access to rights through the focus of achieving the common good, rather than what will enable individuals to live freely. In seeking the public good, communitarian theorists, such as Etzioni, recognise that an overwhelming pursuit of individual liberty can result in the concerns of a community or a common good being ignored, and rights for all jeopardised.71 While individual rights are not deemed unimportant, they can sometimes take a back seat to what is seen as good for the community. Critics of this approach are concerned with where control lies in determining what the ‘public good’ will be, whether the rights of those who disagree with these decisions are protected, and finally the extent to which individual rights may be sacrificed for a perceived ‘public good’ such as public security.72

The clearest conflict between theories here lies between negative conceptions of rights which prioritise individual freedoms and positive rights which takes account of the accessibility of freedoms to all citizens.73 Where rights in citizenship are expressed as a negative liberty, little effort is made to ensure that the right has any value for all or even most citizens. Some citizens may struggle to pursue a freedom, such as freedom of movement, due to limited choices and availability, and some may struggle to see the full realisation of that freedom without measures in place to support access, such as social protections in a host Member State. In the case of atypical workers and free movement, the option may exist to move to another Member State, but without more positive conceptions of this right, the support necessary for many to sustain this option is unavailable.



7.3.3.Solidarity and Participation

The other key concepts of citizenship – solidarity and participation – can be seen as the mechanism by which the ‘common good’ in communitarian and republican thinking, and the social policy to support individual rights in liberalism, can be achieved.

Communitarian theory sees the goal of ensuring common good within communities as requiring and fostering a shared identity and solidarity – solidarity is often required to ensure that social rights are secured and supported. As mentioned above, social citizenship is best achieved through the provision of social rights, most frequently institutionalised in a welfare state. The success of a welfare state relies on diffuse solidarity between members of a political community74 in order to ensure that there is a mutual commitment to the moral good of redistributive social policy. It should also be noted that this is considered a cyclical process; the support provided by a welfare state corresponds to the ‘moral orientations and expectations of citizens’,75 which leads to promoted feelings of solidarity and mutual obligation,76 resulting in ‘considerable public support’ in the legitimacy of the welfare state and social citizenship.77

Without some solidarity between all citizens and the beneficiaries of the welfare state, this construction of social citizenship cannot be realised. This is clearly reflected in the territorial nature of welfare states, where, like national states, ease of access to social assistance discriminates between insiders and outsiders, or in this case nationals and non-nationals.78 Communitarianism faces a similar criticism for regarding the duty to achieve the common good to be reliant on a type of solidarity that is formed around identity. However, a focus on identity limits the scope of this solidarity to only those who are in the community, at the exclusion of those who are not.79 The lines drawn to determine who benefits from this common good can exclude individuals who may not conform to the duties expected of them in the community80 or can lead to exclusion based on ethno-nationalism.81

Republicanism,82 while recognising the need to achieve public good and individual rights, sees participation in the public sphere as the vital component to achieving this, rather than solidarity. Participation is seen as a tool to prevent relations of dominance, something which the prioritisation on individual rights in liberalism ignores.83 As a component of participation, different social groups should be active in pressing for their concerns – preventing one group from dominating the other.84 It is in this way that republicanism envisages the achievement of equality, as otherwise there is a risk that one group will be dominant and have more rights than others. Participation also has a role in the realisation of social rights in citizenships. Social rights, especially those that require high levels of redistribution and solidarity, require a legitimate and justified institution to implement them.85 Active political participation among citizens can fill a democratic deficit and help legitimise the political institutions in social citizenship.

In contrast, liberal approaches to these ideals are compounded in the same rights and duties discussed above. It is perceived, as Marshall puts it, that citizenship is an instrument to foster membership through the granting of equal individual rights to all.86 Equally, participation is deemed as an important political right granted to citizens. In Marshall’s conception of the stages of rights in citizenship, discussed above, political rights emulate much of the requirements of participation, such as the right to act as a representative or as an elector.87 Liberalism therefore treats the very rights and duties provided by citizenship as establishing a cause for participation.

However, strict liberal approaches to this requires only the availability of the option to engage in participation and community solidarity.

This approach reflects closely with the absence of solidarity in market citizenship. Instead, the importance of social solidarity to achieve equality among citizens is substituted for self-realisation and self-interest of individual citizens.88 In this sense there is no need for a market citizenship to be concerned with the overall good of the community as individuals are supposed to have the freedom to pursue what is good for them. In this environment, there is little opportunity for the creation of solidarity or ‘allegiance’ amongst market citizens who are guided by self-interest.89 Solidarity to facilitate effective social policy is therefore unnecessary. Market citizenship also struggles to sit comfortably with the demand for political participation, as rather than envisioning citizens as ‘collaborative partners’ they are instead seen as ‘consumers’, ‘clients’ or as a production factor.90 This risks increasing the legitimacy deficit with market citizenship.

Viewing these traditional ideas of citizenship through the lens of both social and market citizenship begins to unpick the shortcomings of the latter. Market ‘citizenship’ fails on many counts to interact with, effectively or at all, the key components of citizenship. Failing to integrate elements of rights for all, building solidarity for fellow citizens and encouraging political participation leads to a hollow status where differing priorities disempowers its citizens.



7.3.4.Equality and Empowerment in Citizenships

Notably, the pursuit of equality appears to be one key theme that intertwines the three strands of liberal, communitarian and republican contemporary citizenship theory. While the pursuit of equality is present in each, the three theories ‘advance alternative perspectives’ on the best way to realise freedom and equality among all citizens.91 Liberalism seeks equality through universal rights for individuals to pursue freedom and interests, and is therefore seen to have ‘an egalitarian impulse at its heart’.92 Communitarianism pursues equality through ‘acting in accordance with the shared understandings of its members’93 to achieve good for all through notions of solidarity and community. Republicanism attempts to establish equality through recognition of the community’s diverse citizens, where ‘solidarity may be realized less through cultural commonality than intersubjective recognition and interaction’,94 stressing the importance of participation for all social groups.

It is widely held that the mark of a successful society can be measured by how it treats its most vulnerable members.95 Social and economic rights for all therefore plays an important role as a litmus test of a civilised country and the citizenship which that country offers. Citizenship should therefore be a vehicle through which social justice is achieved. In other words, social rights to meet basic needs for income, shelter and living necessities should be perceived as a ‘right of citizenship’.96 From this, a key consideration for citizenships is posed; are individual rights maintained for people who are not able to ‘claim’ or ‘earn’ them through market credentials?97 As discussed above, the anticipation of equality is not reflective of the reality often experienced by citizens. Instead, this core aspect of citizenship must be identified as a minimum of baseline provisions to address the inequalities for those with certain characteristics or – more specifically within market citizenship – those who face barriers to engage with the market. Failing to account for these structural barriers will lead to citizens being actively excluded from these rights.

Market citizenship, however, falls short of this expectation, particularly when adopting a strict liberal approach, concentrating on the freedom of individuals to pursue their own goals with little responsibility to care for others. Rather than providing support for the most vulnerable in society and respecting the equal worth of all citizens, market citizenship instead awards citizens on the, often arbitrary, criteria of market engagement or wealth. An approach so absorbed in promoting individualism and self-interest results in the social rights and policies that should be ‘implied by citizenship’,98 being ignored or neglected.

Empowerment of citizens is a further baseline expectation of the status of citizenship. This can be understood as the power to be free from reliance on the market, and therefore a goal of citizenship should be to decommodify its citizens. Esping-Anderson defines decommodification of citizens as when a ‘person can maintain a livelihood without reliance on the market’ and instead the services of citizenship are ‘rendered as a matter of rights’.99 In social citizenship, citizens can be effectively decommodified through the mobilisation of societies, solidarity and ultimately the provision of a welfare state that provides a basic standard of living,100 which means that inability or lack of opportunity to engage with the market does not result in destitution.101 In this instance, those who are not able to work, either at all or not to the same extent as others, or those who cannot find work, are protected.

In contrast, market citizenship does not offer this protection; rights or freedoms are rewarded on the basis of performance in the market rather than through citizenship,102 resulting in almost all citizens being dependent ‘on both the[ir] personal characteristics … and prevailing labour demands’.103 Alongside this, in keeping state interference minimal and individualism promoted, social rights are ‘severely curtailed’, the result of which is the expansion of ‘the obligation to be employed’.104 Market citizenship therefore appears to disempower and commodify the citizen.

Citizenship comes with a number of expectations and baselines around the idea that ‘the foundation of a free society is the equal worth of all citizens’.105 Not only does market citizenship fail to rearticulate the expectations found in theoretical debates of citizenship, but it also fails to address the inequality in access to the market, protecting the most vulnerable and to empower and decommodify its citizens. Market citizenship struggles to resemble anything close to what is expected from the status of citizenship. Instead, it appears to be a misnomer, for a set of rights which are pitched as available to all but in reality are exclusively available to those who are ‘sufficiently’ integrated into the market. Atypical workers in this model should be commended for their integration in the market, but in reality may find that they are deemed to not work enough to have earnt market citizenship rights.



7.3.5.Expectations of Citizenship

The aim of this section has been to analyse theories of citizenship to determine criteria against which EU citizenship can be assessed. However, it is important to recognise that ‘there is, to greater and lesser degrees, blurring of the boundaries between’106 different citizenship theories and that various academics have breached the gaps between them.107 Taking this into account, and the assertions above that citizenship can vary greatly across multiple levels of governance and contexts, instead of modelling an exact single formula for citizenship, it is more prudent to pick out some of the expectations we can anticipate EU citizenship to fulfil. Using this approach, this section measures the extent to which EU citizenship interacts with the expectations and delivers on them.

Two key expectations of citizenship have emerged from the analysis above, and these form the basis of assessment of EU citizenship:


	The establishment of rights and entitlements covering the grounds of civil, political and social rights versus provisions.

	The notion of membership of a community denoting a sense of solidarity which encourages and is enhanced by citizens enacting duties or participating in public and political life.



A third expectation concerning the active pursuit of equality for citizens extends across both the establishment of rights and solidarity. The analysis of how EU citizenship engages with the two components listed above will therefore consider the impact this may have on equality. Additionally, equality considerations will play an important role when analysing how atypical workers may be able to rely on their EU citizenship rights in chapter eight.

The following sections address expectations (i) and (ii) identified above and transpose them on to EU citizenship, starting with rights in section 7.4 and then looking closer at solidarity and participation in section 7.5. These discussions will also utilise these expectations to examine whether EU citizenship has expanded from its market roots to a social citizenship, or whether, by remaining a form of a market ‘citizenship’ or membership, it is unlikely to provide a route through which atypical workers can enjoy free movement rights, without having to meet a standard of market credentials.



7.4.The Rights and Entitlements of Union Citizenship

While the EU’s ability to provide universal rights has traditionally been restrained by both its market focus and the limitations of its competence due to its institutional status as a supranational body, EU citizenship introduced the prospect and anticipation for notable advances in the rights and entitlements available. This section will therefore consider some of the ways that Union citizenship has either enhanced, protected or provided rights to its citizens. First, it will look at how EU citizenship has sought to enhance the scope of free movement, ensuring that rights in EU law are available to all mobile Union citizens. Secondly, it will cover the ability of Union citizens to choose their Member State of residence and enjoy free movement rights. Finally, the section will examine how EU citizenship protects access to EU rights by engaging with and restricting Member States from gatekeeping these rights through decisions on nationality law.


7.4.1.Enhancing the Scope of EU Law

For Spaventa, Union citizenship has had ‘far-reaching effects’ and has ‘overwhelmingly enlarged’ the scope of EU law in its personal and material application.108 It has achieved this in two main ways: firstly, through enhancing the scope of the rationae persone test and subsequently the scope of the economic freedoms; and secondly, through forcing a reassessment of the CJEU’s approach to what was previously considered purely internal matters.

Since the introduction of EU citizenship, arguably any Union citizen can now fall ‘within the personal scope of the Treaty, regardless of’109 the economic link that was previously required.110 The consequence was that the scope of who could use EU law was extended from only workers and their family members to supposedly all Union citizens who exercised free movement. This enlarged the potential scope ‘from less than 2.3 per cent of Member States nationals to 100 per cent’.111 Union citizens could now theoretically challenge Member State rules where they limit ‘residence or discriminate on grounds of nationality’.112

However, the number of Union citizens who exercise free movement is relatively small.113 For those that can, the CJEU has found that the scope of EU law extends to Union citizens so long as they establish their ‘cross-border credentials’.114 There are some limited exceptions to the cross-border requirement, such as that seen in Zambrano (here derivative residence rights are provided to the primary carers of Member State national children, where a finding that the primary carer does not have a right of residence would limit the child’s ‘genuine enjoyment of the substance’ of EU citizenship rights).115 And where EU law was found to extend to some non-mobile EU citizens in their home Member State.116 However, these exceptions are very narrow in practice, both in scope and in substance, for example where Zambrano carers have been found to have no access to the UK’s social assistance system.117

The CJEU has extended the scope of what is sufficiently ‘cross-border’ to cover some instances that were previously considered to be purely internal. This has included some ‘hypothetical cross-border situations’,118 including, but not limited to, potential movements in the future.119 However, as Nic Shuibhne points out, this approach still ‘insists on the need to find some cross-border dimension, even a potential one’.120 Still, a case relying on a purely hypothetical prospect of future movement or obstructions to that movement will likely fail to establish enough of a connection to warrant the intervention of EU rights.121

This debate warrants a more detailed discussion and analysis than there is space for here, especially as this research focuses on those who have exercised free movement and therefore fulfil the cross-border criteria. Nevertheless, for the purposes of assessing the rights of EU citizenship generally, it is worth noting the divide this criterion can create between mobile and non-mobile EU citizens – one which Reynolds points out as exacerbating potential inequalities for those who are not able ‘to move or find novel ways to satisfy the cross-border condition’.122 If the scope of EU law is to be implemented with citizens in mind it shouldn’t legitimately differentiate ‘based on the sole ground that a border has been crossed’.123 Nor should it construct situations of reverse discrimination, where EU citizens in their home Member State are treated less favourably than their EU migrant counterparts when a situation is deemed to be ‘purely internal’. A clear example of this is where EU migrants can utilise EU law to bring certain categories of third-country national (TCN) family members to the host Member State,124 yet nationals of that Member State who have not exercised free movement cannot rely on these rules and must instead follow the, usually stricter, requirements of national laws.

In still requiring a cross-border dimension, the CJEU has created a relatively trivial divide between citizens that results in the universality of rights and equality ‘undergo[ing] something of an ideological battering’.125 This expansion of scope can also be viewed sceptically as only reinforcing market ties. As ‘the potency of cross-border movement’ is emphasised in the case law, the guise of facilitating the exercise of movement and residence rights for all citizens mainly facilitates access to the labour market.126 Through this lens, the enhanced scope can be credited as a success of the internal market and not just of citizenship.



7.4.2.EU Citizens and Free Movement

Union citizenship offers individuals the choice of which Member State to live in. With the introduction of EU citizenship, the ability to move freely within the territory of the Member States was extended to all who held the status ‘subject to the limitations and conditions laid down in this Treaty and by the measures adopted to give it effect’.127 This was previously only available to workers.128 Directive 2004/38 (Citizens’ Rights Directive) now sets out many of these limitations by providing all EU citizens a right of residence in another Member State for an initial three-month period without conditions.129 Residence beyond this period of time is permitted under one of the qualified residence categories.130 However, Member States’ ability to expel EU citizens without a right of residence is limited.131 While nearly all EU citizens may technically have the freedom to move and reside in any Member State (exceptions to this include where transitional measures are implemented, as discussed below), the right to equal treatment can be withheld from those who do not reside in compliance with Article 7 of the Citizens’ Rights Directive. This essentially excludes EU citizens who are considered economically inactive from EU provisions which protect from discrimination based on nationality and creates a significant barrier to enjoying free movement rights. As demonstrated in previous chapters, the requirement for economic activity and the worker status test can also lead to the exclusion of workers in atypical employment, ie the economically active. While the substance of EU citizenship rights in relation to free movement and the limitations to this are covered in more detail in chapter eight, this section looks at the right to free movement stemming from a shared citizenship and the availability of this freedom to all citizens.


7.4.2.1.Free Movement for All Citizens

Importantly, free movement in the EU has consistently been identified as the most common answer from EU citizens when asked what the EU means to them.132 Freedom of movement ‘amounts to choosing friends, foes, and the law’ and, beyond this, the choice of residence can be made based on what certain Member States offer in terms of healthcare, work, education and lifestyle choices.133

Kochenov argues that this reflects a federalist approach ‘connecting the choice of jurisdiction and liberty’.134 But it must also be recognised that many federal states have their limits when it comes to internal migration. For example, there are restrictions on professional qualifications and denial of health coverage for several months when moving provinces in Canada, different privileges are given to those with inherited membership to the province in Quebec which are not available to all Canadian citizens, and different tuition fees apply for in-state and outside-of-state students in the US.135 This shows that, while a broader and more open approach to internal migration in the EU can reflect a federalist system this should not be conflated with an expectation of completely barrier-free movement. Instead, Maas argues that federal systems entail ‘constant negotiation between governments at different levels, but relative security for individual citizens’.136

Nevertheless, if freedom of movement is conceived as available to all EU citizens, then the ability to choose where to reside must be one that is thoroughly protected. Barriers to this choice of residence should be sought to be removed, especially when they limit the effective enjoyment of free movement. Yet, under EU citizenship many obstacles to free movement remain present and active, including perhaps the largest barrier to free movement: the economic focus to the rights of residence.137 The available routes to establish a right of residence tend to reflect an over-reliance on economic activity as a path to rights. As Ackers and Dwyer put it, entitlement to equal treatment rights is ‘by no means universal nor derived simply from Community nationality but turns on notions of contribution and family status’.138 An overreliance on economic credentials alongside the restrictive interpretation of economic activity further limits the availability of equal treatment rights, reducing it to only those citizens who can demonstrate that they have worked enough.

Additionally, other barriers to free movement mirror those seen in the federalist systems above. While the Directive on the recognition of professional qualifications and a policy of mutual recognition exists to smooth the process of transferring qualifications across borders in the EU,139 professionals from certain Member States whose qualifications were not deemed equivalent can be disadvantaged. Van Riemsdijk highlights this with the undervaluation of Poland’s nursing qualifications at the time of accession, resulting in the Commission introducing obstacles to their transfer to other Member States – a decision which was seen as deliberate and influenced by the request to assist with Poland’s shortage of nursing staff and Member State concerns of labour market saturation.140

Another potential barrier to free movement could be the restriction of political participation and the rights to vote in national elections, held by Nic Shuibhne as ‘a defining feature of any citizenship’.141 The CJEU has not recognised the lack of national voting rights as a barrier to free movement, understandably given the limitations of Union competence. However, the CJEU has been criticised as treating political rights as conditional.142 Losing a key right associated with nationality, such as voting in their place of residence, could discourage EU citizens from exercising their free movement.143

Alongside the various potential barriers facing EU citizens should they wish to consider moving to another Member State, transitional measures adopted after the ascension of new Member States in 2004 and 2007 permitted the limitation of free movement for some citizens depending on when their Member State joined the EU.



7.4.2.2.Transitional Restrictions: The Creation of Second-tier Citizenship

The addition of new Member States to the EU has resulted in a growing acceptance of levels of citizenship, with new arrivals being temporarily given a second rate of Union citizenship. This is most prominent in the exercise of transitional restrictions for the A8 and A2 countries in 2004 and 2007 respectively. The Treaties established to oversee the accession of the A8 states allowed the older Member States to derogate from what was then Article 39 EC (on the free movement of workers), and Articles 1–6 of Regulation 1612/68,144 effectively allowing them to withhold access to labour markets from A8 nationals for a period up to seven years.145 This meant that the new EU citizens were not guaranteed key rights to free movement, even if they were seeking to engage in economic activity in a new Member State.

While some Member States decided to implement the full restrictions allowed in the accession treaty, the variation in time periods for restrictions and the exact limitations placed on A8 nationals were significant. For example, Spain, Belgium, Luxemburg, Greece and Portugal limited access for two years; France had limits for five years but only in particular sectors of work and in particular regions; and Denmark only allowed full-time workers access to their labour markets and restricted access to welfare for all workers, though there were no restrictions for self-employed persons. Sweden, Ireland and the UK did not choose to limit access to their labour markets at all.

The UK’s approach appeared, on the face of it, to be quite generous. However, the UK introduced a range of transition measures that restricted access to welfare and required work to be authorised under the Worker Registration Scheme (WRS).146 Under the Scheme, A8 nationals must register their employment within one month of their start date.147 Registration certificates were unique to specific employments, meaning that notification to the Home Office and a new certificate were required for any change of employment or where working multiple jobs. This would continue until 12 months of continuous lawful residence was covered by the registration scheme. Work that had not been properly registered could not be used to establish a right to reside and access welfare benefits or permanent residence status after five years.148 This WRS required A8 nationals to have an awareness of the scheme, be willing to take the time to apply and incur an initial fee of £90. While opening access to labour markets may be less restrictive to the movement of new EU citizens than the available derogations in the Accession Treaty 2003, it introduced more ways in which equal treatment may be restricted based on nationality. Currie described the UK’s transition measures as ‘one of the more exploitative post-accession free movement regimes to have emerged’ with the promise of an open labour market in this situation as a ‘wolf in sheep’s clothing’.149 Given that no prosecutions were made against those who failed to register their employment, it suggests that the WRS was aimed at reducing access to welfare benefits, rather than monitoring labour market activity.

Additionally, Maas questioned whether EU authorities would have the legitimacy to prevent further restrictions from Member States, should they wish to extend the time period or type of restrictions.150 This concern came to light, as the UK extended the use of the WRS for A8 nationals for two years after its expiry in 2009. The UK Supreme Court found that this extension was unlawful.151 Yet Maas’s concern remains: it is not clear whether the EU authorities would have the power to prevent further restrictions if national courts did not step in.

Ultimately, Currie argues that the practical impact of this was that accession state nationals were ‘assigned the role of a flexible reserve army of labour’ where the work they are called upon to do is ‘characterised by poor working conditions, often resulting in a degree of de-skilling’.152 This introduction of limits to the rights of new EU citizens, openly departing from the principle of equal treatment,153 established a form of ‘second-class citizenship’,154 to which holders of EU citizenship are treated differently depending on their nationality. This is a direct affront to the concept of a shared citizenship, shared rights and entitlements and demeans the principle of equality.

Overall, due to the barriers discussed in this section, EU citizenship has been criticised for its short-lived and nominal recognition of personhood beyond economic contribution.155 This approach commodifies its citizens and restricts rights based on market credentials, and as such it continues to reflect a market ‘citizenship’ approach. It also restricts access to free movement, even temporarily, based on how new a Member State is to the Union. Barriers to free movement create significant hurdles for atypical workers, and chapter eight explores this further with an analysis of the substance of EU citizenship free movement rights.



7.4.3.EU Citizenship’s Influence on Nationality Law

While the scope of EU law may have increased under EU citizenship, it can be seen as problematic that acquiring the status of Union citizenship is entirely dependent on the regulating of Member State nationalities. This may bring into question the formidability of the rights of EU citizenship, as a citizen can lose access based on a revocation of nationality decided solely by a Member State with no EU involvement. The legitimacy of EU citizenship has also been questioned in relation to the status of long-term ‘third country national’ residents in the EU, as Union citizenship cannot be granted without a Member State nationality.156 These issues have influenced the CJEU to require the consideration of EU law principles in cases of nationality law.

Although a derivative status dependent initially on the fact of national citizenship, Union citizenship has since acquired the potential to limit the ability of Member States to deprive an EU citizen of their existing nationality. In Rottmann, the CJEU stated that EU law and the principle of proportionality must be considered when looking at decisions that could result in the loss of Union citizenship.157 From this, individuals who are faced with the prospect of losing their Member State nationality, and consequently their status as an EU citizen, can rely on EU law including a particularly thorough application of the principle of proportionality.158 Davies argues that since this case, where nationality law and EU law clash, the CJEU can now be considered ‘the final authority’.159 While Shaw and Kochenov have questioned whether Rottmann paved the way for further restrictions on the sovereignty of Member States’ nationality law, including refusals of an acquisition of nationality rather than just loss of citizenship.160 On the other hand, Dougan points out that such an extension would be ‘stretching even the Court’s generous approach … beyond its logical limits’.161 The boundaries of this can also be seen in the context of Brexit, which shows that EU citizenship cannot be guaranteed as a permanent status and remains reliant on Member State nationality and continued membership of the EU.162 Despite its contextual limitations, Rottmann does highlight the potential of Union citizenship as a rights-providing status.

This is particularly notable given some Member States’ reaction to a previous judgment on nationality law163 discussed at the Edinburgh Summit 1992. During the summit, Denmark negotiated opt-outs of the Maastricht treaty including one that European citizenship would not replace national citizenship,164 explicitly stating that the decision of whether an individual possesses national citizenship will be left solely to the Member State concerned.165 Golynker regards this summit as demonstrating that Member States never intended ‘delegation of competence on issues of nationality to the EU’.166 A further example of this tension can be found in the 2004 Irish referendum resulting in the 27th amendment to the Irish Constitution removing birthright citizenship, irrespective of the parents’ status. While the provision for citizenship by birthright was originally intended to ensure that those in Northern Ireland would not be deprived of their Irish citizenship, popular opinion began to favour the change after allegations that foreign nationals were engaging in ‘birth tourism’. At the time of the referendum, the CJEU was hearing the case of Chen,167 concerning a Chinese mother residing and facing deportation from the UK. She was pregnant and, knowing that a second child would violate the ‘one child policy’ in China, gave birth in Northern Ireland. Her child acquired Irish and EU citizenship and through this she was found to have a right to reside in the UK as a primary carer of a self-sufficient EU citizen. This case was prominent during the referendum and was later pronounced by the Irish Government as ‘vindication’ of its decision to hold the referendum.168 This ultimately resulted in the restriction of the ability to acquire EU citizenship.

While, through EU citizenship, EU law can have some influence over matters previously regarded as purely internal, it is clear that this power is far from unlimited. Incursions into these matters, such as with nationality law, are likely to face a backlash from the Member States. EU citizenship has not developed to the point where it is independent of nationality, as more recently asserted in the CJEU’s decision that voting rights from EU citizenship cannot be preserved after a decision by a former Member State to withdraw from the Union.169 Nor is it clear that independence of EU citizenship would be the next step, should a Member State revoke nationality despite disagreement from EU law. Nevertheless, it highlights an effort to protect citizens from losing access to rights under their status as Union citizens.

This brief overview has considered some of the rights and entitlements available to EU citizens that have been accredited to the introduction of EU citizenship. Union citizenship expanded access to EU law rights and protected citizens from being stripped of their status under EU law in some limited circumstances. However, many of the ‘rights’ associated with free movement, such as the protection from discrimination based on nationality and equal treatment, are withheld based on personal attributes, market credentials and other barriers. This questions the universality and credibility of the rights offered through EU citizenship, instead appearing more like the optional provisions highlighted by Everson. In this respect, the full array of rights available to EU citizens are only awarded on the basis of market engagement, rather than being universal, and therefore continue to reflect a market citizenship approach.



7.5.Solidarity and EU Citizenship

The second core expectation of citizenship is the anticipation of solidarity and participation amongst the membership of its citizens. It is important to remember that ‘Rights are always contested’ and for them to be sustained they require formal safeguarding and political support.170 Rights and freedoms can only survive by ‘developing a certain measure of loyalty … that cannot be legally enforced’.171 As Dougan and Spaventa argue, if EU citizenship is to incorporate some level of ‘morally demanding/compelling’ social solidarity where all Union citizens have access to non-contribution benefits and/or public services paid for through tax contributions it will have to acquire the necessary support.172 As a central feature to citizenship and a potential way to enhance its capabilities it is necessary to consider the different aspects of solidarity, how it can be fostered in a transnational community, and any prospective difficulties in realising this. After all, despite EU citizenship rights falling short of an acceptable standard for a status beyond market citizenship, as found above, ‘all rights are reversible, no matter how fundamental they may appear’.173 Therefore, citizenship rights cannot be taken for granted; they need to achieve and maintain some political and popular support.

This section is split into three subsections. The first looks at the possibility of enhancing solidarity through a common European identity; the second analyses approaches to solidarity through integration; and the third critiques how the low levels of political engagement among EU citizens can deprive the Union of the requisite legitimacy to encourage solidarity.


7.5.1.Creating a European Identity

Achieving solidarity and support for rights depends on, according to Maas, achieving ‘a shared European identity’ and belonging.174 Everson argues that the best way to ensure allegiance and solidarity is through a ‘certain measure of loyalty’ to a state built from having a shared identity.175 National identities are also identified by Bauböck as a ‘very strong source of solidarity’.176 Maas therefore suggests that ‘the extent to which the Europe idea becomes part of national identities will ultimately determine how successful integration can be’.177 EU citizenship was perceived to be a vital step in increasing a sense of European identity amongst those holding the status. For Kochenov, Union citizenship has gone some way in achieving this, stating that by ‘releasing [EU citizens] from the “suffocating bonds”’ of nationality, free movement allows them to embrace Europe as their identity.178 On the other hand, free movement is only enjoyed by a relatively small number of EU citizens. This section will therefore explore the likelihood of social solidarity forming among EU citizens based on a shared identity.

Elsmore and Starup suggest the EU ‘lacks the cultural … angle’179 and has ‘“brand identity” problems’,180 which hinder the success of a ‘euro-identity’. The blame for these problems is placed, at least partly, on the economically motivated development of the EU rather than ‘selling the idea that national citizens will acquire a Euro-social identity … and join the spirit and consciousness of a new European society’.181 However, it is important to remember, as Faist does, that the idea of sharing a common culture regularly places too much importance on a retelling of histories, traditions, religion or race that are often based on false narratives.182 For example, a ‘pure, pristine and true cultural tradition of Europe’ does not exist.183 Going further, Anderson recognises that, rather than just an invention based on fabricated commonalities, which could imply the existence of ‘true’ nations, all communities larger than those where individuals have ‘face-to-face contact (and perhaps even these) are ‘imagined’.184 The EU must therefore be cautious when attempting to achieve commonality through a European identity to avoid this ethno-national approach due to its potential to divide and its false perception of Europe. The decision to remove a reference to ‘Christian values’ in the draft of the planned (but ultimately rejected) European Constitution illustrates awareness of this issue. The argument for inclusion, made by Weiler, identified Christian values as the closest shared ‘European historical memory and common culture’ which could be used to benefit European integration.185 Cvijic and Zucca question this claim and argue that it fails ‘to capture a phenomenon as complex as European culture’.186 It therefore places too much importance on the potential false narratives that Faist warns against.187 Instead, the decision to remove reference to ‘Christian values’ is illustrative of a desire to avoid an ‘aggressive self-assertion’ of a presumed European identity.188 There is also a risk of creating a clear distinction between perceived ‘European and non-European’. Emphasising ‘the otherness’ of not only third-country nationals, but also EU citizens in ethnic, racial or religious minorities.189 Such a distinction upholds the narrow perception of ‘Europe’ as a ‘White Man’s Club’ ignoring its multicultural heritage, and the inhumane colonial histories of some Member States.190

While the creation of something akin to national identity could prove useful to fostering solidarity, it does not guarantee it. Even in national contexts, where minority communities exist, Bauböck argues that attempts to strengthen national identity ‘have contributed to further disintegration’.191 It is also important to note that the strength of the link between national identity and social solidarity is disputed.192 A collective European identity may therefore not create the unity or solidarity with fellow EU citizens to translate into support for redistributive social policy.

Instead, Dougan and Spaventa suggest that a common European identity could be derived from ‘shared social and cultural experiences and institutional and political bonds’.193 Habermas theorises that a shared political culture crystallising around constitutional principles such as human rights and popular sovereignty can form into a type of ‘constitutional patriotism’ which ‘can take the place originally occupied by nationalism’.194 With a lack of ‘true’ traditional or historical commonalities to draw on and the dangers of relying on these, a focus on political culture and constitutional values could act as the common ground where solidarity can be forged. However, Müller notes the concerns that such ties are not strong enough to ‘generate the kind of social solidarity that motivates large-scale egalitarian socioeconomic policies’.195 This concern may be particularly true in the post-national context of the European Union.

The potential for a shared political culture among EU citizens may also be stifled by the dominance of Member State allegiance and identity. Bellamy questions EU citizenships’ substantive contribution to supranational solidarity.196 He argues that while it gives holders of the status easier access to other Member States, potentially leading to citizenship of those Member States, it does little to ‘create a distinctive attachment to the EU itself’.197 Instead he locates solidarity as remaining between the individual and Member States, with ‘no transfer of allegiance to the EU’.198 This approach treats allegiance as a zero-sum game and does not consider the ability for individuals to grapple with multiple identities and allegiances. The Summer 2022 Standard Eurobarometer shows that 74 per cent of EU nationals felt that they were European citizens;199 however, this feeling has been mostly expressed as being secondary to that of national citizenship.200 Perhaps a transfer of allegiance from Member State to the EU is not necessary, rather a fostering of solidarity towards to EU irrespective of allegiance to a Member State. Nevertheless, it is not insignificant that EU citizens have more affiliation with individual Member States than the EU itself, as it may restrict the potential for social solidarity for citizens beyond national borders.

Solidarity and identity are thus intertwined concepts that can assist each other to form. It seems that a sense of European identity is unlikely, potentially inappropriate and not necessarily effective, especially when focused on a false impression of shared culture and given its divisive and exclusionary nature. Alternatively, establishing a common identity based on a shared political culture and values that are reflected in constitutional provisions could be more helpful. While EU citizenship has taken some steps in establishing a shared supranational legal culture, this is perhaps too abstract a notion to foster a shared identity and solidarity. This begs the question of how far a common identity through EU citizenship can go, particularly if it is to ‘justify the assimilation of economically inactive migrants into the traditional welfare societies of the Member States’.201 Instead, it is necessary to consider other potential drivers of solidarity in the EU: integration and participation.



7.5.2.Integration and the Persistence of the Market

Solidarity and a sense of community in the EU could potentially be enhanced through greater recognition of integration as a key factor to belonging. By recognising the value of belonging-by-choice, the EU can play to its strengths, rather than fixating over its lack of ‘national identity’. Free movement gives EU citizens the option to move, work, study and build a new life in any of the Member States. For example, in AG Wathelet’s opinion in NA, the salience of integration was highlighted by determining that a German national who had no connection with that Member State and had been born and educated in the UK had ‘constructed their citizenship’.202 If EU citizenship can fashion a community based on the recognition of integration, rather than a common identity or involvement with the market, it may be able to establish further support and solidarity.


7.5.2.1.Integration as an Escape from the Market

In some ways, EU law pays homage to the value of integration. Spaventa argues that Union citizenship, a status that promoted a ‘more fluid concept’ of belonging determined by ‘the actual links established by the (individual) citizen with the polity of reference’.203 enhances the importance of integration. This can be demonstrated in three main scenarios; firstly, through the enhanced protection granted to EU nationals in relation to deportation providing they have acquired the right of permanent residence204 or have resided in the host Member State for 10 years;205 secondly, through permanent residence itself, which provides more rights to individuals who have spent at least five years in a host Member State,206 recognising that time can create a genuine link with a Member State;207 and thirdly through the CJEU’s approach to welfare benefits which is argued by Thym to display some recognition of integration into host societies.208 All three of these scenarios appear to award the time spent in a host Member State, recognising the importance of integration and encouraging Union citizens to reach a certain level of integration to acquire further rights. However, problems arise in each of these when examining how levels of integration are assessed.

Spaventa recognises that these systems are often not awarded on time and social integration alone; the acquisition of permanent residence and access to many means-tested benefits includes a qualitative element: ‘the citizen has to be migrant; economically active or economically independent; and she must have been “good”’.209 Adding a qualitative hurdle that relies on economic situations diminishes the importance of integration into the community, time and laying down roots in a Member State. This also creates a situation where two individuals who have lived in a Member State for the same amount of time have very different rights because one satisfies the economic hurdles and the other doesn’t, with no room for the consideration of other forms of integration.

However, this approach to integration is likely to be most problematic when faced with accessing welfare benefits, as the easiest way to establish integration is through sufficient economic activity or independence, two scenarios where welfare benefits may not be required. Additionally, when it comes to welfare benefit systems, they are often built on a notion of membership with ‘duties to contribute to the financing’ of the system alongside the right to claim benefits.210 Communities based on membership have a ‘built-in bias towards “otherness”’ and often ‘shift from addressing structures of inequality and discrimination to individuals’ responsibilities’.211 An EU community based on market-focused integration and individual responsibility such as economic activity and contribution, seems unlikely to foster any kind of solidarity that will protect the rights of citizens who have integrated in other ways.

In these examples, the focus on the internal market taints the significance of integration. It is only the extra protection for those faced with deportation that does not rely on an economic-style integration, and this is only activated after 10 years of residence. Solidarity and loyalty may never be established if the rights available through EU citizenship continue to rely on economic considerations as benchmarks for deserving citizens. The continuing importance of the market to integration may continue to alienate Union citizens as when certain forms of welfare needs are ignored it ‘effectively excludes many individuals from membership of the … community’.212 It is also recognised that EU citizenship, being so encompassed by the market, creates a relationship between the citizen and the EU that hinders the development of allegiance.213 An EU citizen’s role in the market is integral to their rights as a citizen. In contrast, a social citizenship protects its citizens who are unable to engage in the market as their rights and entitlements are affirmed by the institution of citizenship rather than economic performance.214 Instead, if the choice is made to engage in the internal market, there is no guarantee of success or entitlements to fall back on. Everson warns that without the benefits of status and entitlements granted from the traditional forms of citizenship, a Union citizen’s only reason to engage with the single market is for ‘self-interest’.215 When the recognition of rights is dependent on the commodification of individuals it ‘is most unlikely to win firm support among those it commodifies’,216 and may therefore never encourage solidarity among other EU citizens or allegiance towards the EU.



7.5.2.2.Integration versus Assimilation

Where integration is replaced with expectations of assimilation, the notion can quickly introduce new forms of othering or alienation. While assessing integration beyond economic circumstances is a welcome approach, the methods adopted to test this can sometimes rely on an expectation for individuals to assimilate, rather than integrate. Spaventa recognises the risk that further qualifications to assess integration could be introduced, for example through language skills,217 or cultural knowledge tests to establish access to EU citizenship rights. These language and cultural tests, which are often adopted for those who wish to naturalise as national citizens, can be a misleading, unnecessary and an inappropriate test of integration.218 Kostakopoulou convincingly argues that integration tests based on national values, ways of life and sometimes political views can actually produce the opposite of the desired effect and result in individuals feeling ‘more estranged, apprehensive, fixated and resistant’.219 As Nic Shuibhne argues, ‘The European anthem cannot be shoved down the throats of EU citizens. They will respond to it or they won’t’.220 There is equally a danger that if states do not offer classes on language and cultural knowledge, integration tests can create discriminatory boundaries for those with less access to education and where private tuition is not an option.221 Integration, focusing on forced assimilation also often mirrors the issues of false narratives and ethno-nationalism discussed in section 7.5.1. It is therefore at risk of encouraging further alienation and, in the interest of fostering support for citizenship rights, should be avoided.



7.5.2.3.Supranational Integration

It is important to recognise the aspects of integration that can form a positive community which is less likely to alienate based on market credentials and ‘otherness’. Kostakopoulou supports the pluralist approach, where ‘developing partnerships, cultivating mutual respect, fostering interactions and dynamic learning in action’ are prioritised.222 To achieve this, it is imperative to prioritise ‘equality and non-discrimination’, especially towards migrant communities to ‘safeguard … the dignity of human beings … giv[ing] them the opportunity to thrive’.223 This entails an equality which includes, in some ways, those who do not fit the mainstream demands of a capitalist market as ‘fairness and sensitivity are crucial’.224 Although this aspiration is both admirable and sensible, it is equally quite optimistic and a little too intangible. Against the backdrop of the 2008 economic crisis and the ‘current of national protectionism in associated public debate’, Nic Shuibhne predicts that the success of creating a transnational solidarity based on integration and community ‘will be challenging, at best’.225

Indeed, even the CJEU has shown a willingness to reject notions of supranational integration as legitimate reasons for access to citizenship rights. While the CJEU has historically used proportionality tests to consider the individual circumstances of EU nationals, including levels of integration, more recently the Court has been reluctant to adopt these positions and in some cases have ignored it altogether.226

The case of Alokpa is an example of this.227 The Court denied access to a residence and work permit, in Luxemburg, to a third-country national who was the primary carer of French national children on account of her not having the resources to be self-sufficient.228 However, Ms Alokpa had been offered a job, which she was unable to take without the residence permit, but paradoxically, without the job she ‘could not demonstrate that her children had sufficient resources’ to qualify for the necessary residence right for the permit. In this case, the CJEU decided that no proportionality test was necessary if the residency requirements were not met, and that the children’s French nationality meant that it was the responsibility of France to allow the family to reside there, despite the fact that Ms Alokpa’s children had never lived in France and had no family life with their French father.229 Spaventa draws attention to the fact that, in doing this, ‘the Court is privileging an abstract notion of belonging’ which is allocated at birth, almost always irrespective of the country of birth,230 ‘at the expense of the supranational notion of belonging-by-choice’.231

This is repeated in Alarape,232 where the CJEU disregarded the level of integration and belonging that could form by residing in a Member State for five years under a lawful derivative right of residence. This case considered residence as a Teixeira carer (a derivative right of residence provided to the child, and primary carer of the child, of an EEA national worker or former worker where that child is in education and where requiring the primary carer to leave the host Member State would prevent the child from continuing their education there).233 Despite residence as a Teixeira carer qualifying as exercising a right to reside in other situations, including access to welfare benefits, the Court in Alarape specifically excluded it for the purposes of acquiring permanent residence under Article 16(2) of the Citizens Directive.234 With the CJEU rejecting many notions of supranational integration through long periods of residence and belonging-by-choice, it seems even more unlikely that transnational solidarity will be formed in the way Kostakopoulou envisions.

With this analysis in mind, the concepts of identity and integration must be carefully navigated if they are to avoid further estrangement rather than solidarity. It is equally necessary to bear in mind the symbiotic nature of solidarity and rights. With more rights to equality and non-discrimination comes more of a sense of community and solidarity and equally, further solidarity provides the necessary support to justify the expansion of rights. As Faist notes, ‘the causal arrows usually run both ways’.235 Therefore, while nurturing a transnational solidarity seems in many ways unlikely and, at best, challenging, it will be necessary if EU citizenship is to expand from its market confines. Additionally, it will not be sufficient for the EU to wait to enhance citizenship rights until the support for rights has reached a substantial level, as the protection of human dignity through equality and non-discrimination is seemingly vital to the progression of solidarity. Equally, it is important to recognise, as Kochenov does, that sticking to an EU citizenship ‘where the commodification of the human being is the core rationale behind the construction of personhood’ may well receive a lot of support in law but is ‘unlikely to win firm support among those it commodifies’.236



7.5.3.Participation and Solidarity

A final consideration that could enhance solidarity among EU citizens and support for the EU, is the value of political participation. As discussed above, political participation can be a tool for a citizenship to help ensure that the good of the community is pursued and that the institution is seen as a legitimate enough to warrant allegiance to. The EU’s focus on economic integration and market interests can ‘lead to pressures for more political participation’.237 Yet this can be difficult on the supranational or international arenas where engagement may be low compared to local or national levels. As Davies points out, while referring to Hirschman’s work on ‘Exit, Voice and Loyalty’,238 if the engaged and politically active ‘customer’ or citizen is denied a voice in encouraging improvements in a ‘service’ they may be likely to exit that ‘service’.239 When the ‘service’ is more social or political, a lack of voice also likely begets a lack of loyalty. As such, this section will briefly consider problems with participation in EU citizenship.

Currently, the political rights available to mobile Union citizens include the right to vote and stand in local (municipal) and European Parliament elections and access to consular protection of any Member State when in a third country. While limited, the CJEU has not even treated the voting rights that are available to mobile EU citizens as inherent or fundamental rights, but rather identifying them as conditional,240 and granting states a ‘wide margin of appreciation in imposing conditions’.241 In Besselink’s words, the CJEU has treated EU citizenship voting rights as ‘a nice thing to have, but a privilege which does not of necessity have to be granted by law’.242 Instead, Union citizens are dependent on thorough and consistent implementation of their voting rights at all levels of governance,243 leaving only the security of active participation in politics at the European level.244 Yet, even at the European Parliament level, EU citizens are vulnerable to unlawful restrictions on their voting rights in Member States.245

Union citizens residing in a Member State, even for long periods, continue to have no right to vote in national elections despite Union citizens showing support for the extension,246 with just more than two-thirds (67 per cent) of respondents believing that EU nationals should be allowed to vote in the national elections of the Member State they are residing in.247 Shaw warns of the incompatibility of access to social welfare benefits and permanent residence with the absence of national voting rights.248 Being unable to vote in national elections in the Member State where a Union citizen actively chooses to reside is also identified, by Nic Shuibhne, as ‘the most problematic gap in EU citizenship’.249 To address growing interest, a European Parliament resolution in 2017 called for extending the electoral rights of EU citizens residing in a Member State of which they are not nationals ‘to include all remaining elections’ that were left out of Article 22 TFEU, including national elections.250 However, as resolutions are not binding this has not yet resulted in the extension of voting rights for EU citizens.

The EU has also often been criticised for having a democratic deficit more generally and while it is not the intention of this book to discuss this at length, some elements of this criticism are important to the discussion on giving all EU citizens a voice, even when they do not exercise free movement. It is particularly important to reflect on issues of representation at the European Parliament level, including low turn-out in European elections,251 and the indirect representation present in other EU institutions where roles are not directly elected.252 However, the EU also operates a form of deliberative democracy which prioritises consultation with civil society organisations and experts on narrow agendas to inform policy choices. Through this, it aims to achieve ‘consensus on the best policy rather than bargaining to reconcile competing interests’.253 However, Bellamy and Castiglione point out that this approach cannot substitute the representation and transparency of the authorising and holding to account of decision-makers that is provided for by more traditional representative democracy models.254 While claims concerning the EU’s democratic deficit have been disputed,255 it is likely a mixture of the issues above which influence 40 per cent of Eurobarometer respondents to express a feeling that that their voice did not count in the EU.256

The belief that the EU has a democratic deficit could be enough to deter some EU citizens from expressing allegiance to the EU. Efforts have been made to address the feeling of detachment from the EU for all its citizens. An example of this can be seen in the European Citizens’ Initiative (ECI) – a mechanism aimed at increasing direct democracy by inviting EU citizens to submit initiatives for consideration by the Commission once they have received one million signatures across seven Member States. However, Longo’s analysis of the ECI identified the inaccessibility of ‘e-democracy’, difficulty in stimulating participation and the cumbersome role of the Commission’s power of ‘either hearing or not hearing the voice of the European people’ as factors which hinder its success.257 Awareness levels of this mechanism are also low258 and despite running since May 2012 and attracting 98 registered initiatives, to date only five have been successful. Increasing the available routes of participation through the ECI is therefore unlikely.

If the EU does not foster an environment for political participation, including respecting the voting rights of citizens, addressing some concerns of the democratic deficit and potentially extending the right to vote, it cannot expect its citizens to feel included and loyal. The significance of this lies in the EU’s potential to establish a supranational political community, that can draw on solidarity with fellow citizens to enhance the potential of free movement rights and social policies for all EU citizens.

EU citizenship’s relationship with solidarity is one of its biggest challenges. As a supranational status, the difficulties faced in national contexts of constructing social solidarity are felt even more keenly. This is particularly noticeable when trying to construct solidarity through a shared identity or constitutional patriotism and through promoting the participation of citizens. The reframing of community to include those who demonstrate integration by choosing where they belong, live or work could offer a route through which solidarity can be fostered. However, setbacks in the CJEU’s treatment of non-economic integration and the failure to protect political participation rights could in fact damage the construction of allegiance to the EU and any social solidarity that may be formed by that. While these challenges persist, solidarity in the EU may remain only between market actors based on ‘interdependency and economic reciprocity between the migrant worker and the host state’.259 In this conception of EU citizenship, those in atypical work must rely on being seen as economic actors to benefit from this solidarity, not as a Union citizen.



7.6.Summary

Overall, EU citizenship falls short of all the expectations of a social citizenship as set out in this chapter. The analysis identifies two main challenges for EU citizenship; the difficulty to develop beyond its market focus and the solidarity deficit in a supranational citizenship.


7.6.1.Beyond a Market Citizenship?

EU citizenship has not been freed ‘from its market roots’.260 The origins of EU citizenship are embedded in the achievement of an integrated market, and this is reflected in the foundations of Union citizenship. Instead of shifting its focus away from the market to a status which protects and enhances the values of rights, solidarity and political participation, EU citizenship continues to serve the economic interests of the market. While the status of EU citizenship has brought about some enhancements to the rights of those who hold this status, these are limited and often tangled up in the requirement for market credentials. These rights are therefore not always applied equally and universally among EU citizens. A reliance on the internal market as centrepiece around which many ‘citizenship’ rights have crystallised limits the scope of those who can enjoy it’s benefits to those who are deemed to be engaged in the market. This results in the exclusion of individuals whose personal circumstances do not meet those of the model market citizen and solidifies atypical workers’ reliance on worker status.

Such exclusions make it unsurprising that solidarity amongst EU citizens has struggled to develop. As Everson points out, market citizens are guided by their self-interest and as such allegiance or solidarity is difficult to foster.261



7.6.2.Solidarity Deficit

While some of the earlier case law cites solidarity as a justification to enhance the rights of Union citizens, it has not been enough to foster, either through a ‘European identity’ or constitutional patriotism, support and realisation of redistributive social policies for all EU citizens. Additionally, the level of political participation in EU citizenship is still quite low. Despite citizens’ interest in extending these rights, the EU institutions have yet to deliver on this. Nor has the CJEU consistently asserted a route to citizenship rights through long periods of residence or other forms of integration. Without solidarity among EU citizens, any future detangling of citizenship rights from the internal market will be challenging.



7.6.3.EU Market Membership and Atypical Workers

Ultimately, EU citizenship has failed to meet the identified components of social citizenship. Instead, the two main shortfalls identified suggest that EU citizens cannot expect the rights and entitlements, equality or solidarity inherent in a social citizenship. It is a status where, to enjoy the fullest array of benefits of EU law, a citizen must be involved with the market.262 Therefore, theoretically and significantly in practical terms, Union citizenship appears to be an aspirational but erroneous misnomer and is, at best, no more than a form of market membership. Membership in this context allows EU nationals to choose to exercise free movement at their own risk. However, free movement and equal treatment rights are performance-related benefits attached to this membership. To access the fullest array of protection to ensure free movement can be exercised, an EU citizen must essentially pay their dues through market activity.

This chapter has raised an important question concerning the relationship between atypical workers and Union citizenship. As set out in the introduction to this chapter, EU citizenship could offer a potential route for atypical workers, who are not within the scope of Article 45 TFEU, to assert their right to free movement and protection from discrimination based on nationality. Therefore, this enquiry must ask whether the limitations of EU citizenship prevents the status from protecting the free movement and equal treatment rights of atypical migrant workers? This chapter suggests that status as a Union citizen is unlikely to provide solace from the market for those struggling to meet the restrictive ‘worker status’ conditions set by Member States.

Chapter eight will address this question by analysing the substance of EU citizenship in relation to free movement and unpick some of the consequences of its market construction through an examination of how the CJEU interprets free movement and equal treatment rights for all EU citizens. This will determine the extent to which status as an EU citizen can relieve atypical workers of having to contend with the difficulties of establishing worker status to be able to fully exercise freedom of movement.
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8

To Each According to their Affluence: Atypical Workers and the Limits of Free Movement Rights


8.1.Introduction

Free movement, while considered ‘the cornerstone of EU citizenship’,1 is not unconditional. EU citizens must fall within the scope of equal treatment rights to be protected from nationality discrimination by host Member States, without which free movement may not be a realistic prospect. Chapter seven established that EU citizenship is still very much constrained by the market. This has an impact on EU citizenship’s capacity to provide rights and to establish solidarity, both of which are likely necessary to deliver free movement to all citizens, even when they are without market credentials. The focus on the market results in a conflict of two concepts that ‘protect different values’; ‘market integration’ for the internal market and ‘human dignity’ for social citizenship.2 It is, therefore, essential to examine the consequences of this, including its impact on individual citizens and their ability to enjoy free movement rights as a Union citizen, and specifically, the rights of atypical workers who fall outside the scope of Article 45 TFEU.

These rights appear to have gone through a phase of being enacted and enhanced with ‘conscious attempt[s] to free citizenship … from its market roots’,3 but has since suffered from a reactionary phase retreating to ‘minimalist interpretation’ and a return to market citizenship.4 This journey is worth examining in more detail to establish the limits of EU citizenship as a status from which to derive free movement rights. The role of this chapter is to determine the possibility for atypical workers to rely solely on their status as an EU citizen to access free movement and equal treatment rights in the UK, rather than relying on the limited scope of worker status.

This chapter analyses EU law concerning the free movement and equal treatment rights of all EU citizens. It will detail the transition of this law in EU legislation and in the Court of Justice of the European Union (CJEU) to analyse the terms, dictated by the Treaties and Directive 2004/38, by which mobile EU citizens can claim access to host Member States’ national welfare systems. This will address whether the CJEU’s interpretation of EU citizenship and free movement rights offers an adequate alternative for atypical migrant workers to access equal treatment. The chapter contributes to the literature on free movement and equal treatment rights in an EU citizenship undermined by its market focus through adopting the atypical worker as a focal point of these discussions. The limits of EU citizenship and transnational solidarity are therefore tested on the type of citizen who is both engaged in the market and may also depend on the protection of social rights to realistically exercise the freedom to move to another Member State. The previous chapters have shown how atypical workers are at risk of exclusion from Article 45, especially when their access to ‘standard’ employment is limited or they must balance work with informal care. The analysis in this chapter therefore examines the limited protection of EU citizenship to those who fall outside of the scope of Article 45 TFEU even when engaged in economic activity. Instead, Union citizenship emerges as an exclusive market membership, where those excluded from worker status are offered the opportunity to acquire membership status and more rights, should they take on more hours or get a pay-rise.

The chapter addresses this question by first analysing the relevant EU legislation in section 8.2, including the ambiguities and nuances introduced in EU secondary law. How the CJEU interpreted this legislation is then discussed in section 8.3. This section examines the case law by focusing on four different ways the Court has changed its approach to citizenship rights: the interpretation of the objectives of the relevant legislation to protect Member States from unreasonable burdens; the dismantling of an individualised approach to proportionality; and the reversal of residence documents as proof of lawful residence and permitting Member States to reclassify welfare benefits as social assistance to further restrict access. These changes have resulted in the restricting of free movement rights for EU citizens. Section 8.4 then considers the evidence behind the Court’s ‘reactionary approach’, by looking to the potential political drivers behind this change and the correlation of the timing and response of the CJEU judgments. Finally, the chapter uses this analysis to examine the consequences for the free movement of EU citizens in section 8.5. This includes how Member States have used distinguishing facts to avoid compliance and how the more recent restrictive judgments permitting the discrimination of the ‘economically inactive’ reduces legal certainty and makes the exercise of free movement a less realistic option for atypical workers outside the scope of Article 45 TFEU.

Throughout this chapter, the term ‘economically inactive’ is adopted to describe EU citizens who would not be able to rely on their status as a worker, self-employed person and their family members under Article 7 Directive 2004/38. This term is used in its technical meaning and is therefore inclusive of many EU migrants who will, in fact, be engaged with economic activity including work. This echoes the findings of chapters three to six, where the boundaries of the definition of economic activity and how, in practice, this excludes many EU nationals who are working is explored. The examination of the rights of those deemed to ‘economically inactive’ is therefore an essential part of the story for atypical workers who are not covered by the definition of work.



8.2.The Free Movement of Persons in EU Legislation

In its design, the free movement of persons principally concerned workers and self-employed persons, perceived as essential to the furtherance of the European free market and improving the living standards of persons living in the Member States.5 With the introduction of EU citizenship,6 the freedom ‘to move and reside freely within the territory of the Member States’ was extended to all Union citizens in Article 21 TFEU,7 albeit ‘subject to the limitations and conditions laid down in the Treaties and by the measures adopted to give them effect’.8

Access to social rights in host Member States is essential for the freedom of movement to be feasible for many EU citizens. The introduction of EU citizenship therefore saw the CJEU, in Martínez Sala, extend the scope of protection from ‘discrimination on the grounds of nationality’ now provided for in Article 18 TFEU to mobile EU citizens.9 It is from this provision that EU citizens can, in theory, claim equal treatment with Member State nationals in accessing welfare benefits, provided that the discrimination is not justified. In this regard, direct discrimination, or where a rule results in a decision being made on the basis of an applicant’s nationality,10 can only be justified on the strictly expressed and limited grounds of ‘public policy, public security and public health’. Indirect discrimination, as defined in O’Flynn, concerns decisions based on criteria which, ‘although applicable irrespective of nationality’, is essentially more likely to affect EU migrants. This might be because the majority of those affected are EU migrants, the criteria can be more easily satisfied by nationals than EU migrants, or there is a risk that it may operate to the particular detriment of EU migrants.11 Instances of indirect discrimination can be justified where it is ‘proportionate to the legitimate aim pursued’.12 Where indirect discrimination is not justified, it will be prohibited. While aims that are determined to be ‘purely economic’ are not considered legitimate,13 the Court has become more lenient where the protection of public finances from an ‘unreasonable burden’ from free movement or ‘the financial balance of the social security system’ is expressed as ‘the pursuit of an objective in the public interest’.14 Without an effective claim to equal treatment, EU citizens who are not financially self-sufficient or who cannot rely on rights through the status of a worker or self-employed person will face significant barriers to realistically moving to and residing in a new Member State.

The limitations and conditions expressed in Article 21(1) TFEU are shaped by secondary law. This includes, but is not limited to, what is now Directive 2004/38,15 which was brought into force at the time of the 2004 enlargement amid concerns from existing Member States about the potential impact of differentiated economies joining the free movement regime.16 Nic Shuibhne identified the creation of Directive 2004/38 as ‘an opportunity to re-regulate free movement rights within the “new legal and political environment”’.17

Directive 2004/38 allows all Union citizens to reside in a Member State for three months without restriction.18 Article 7 requires EU citizens to exercise a right to reside should they wish to stay in a Member State past three months. This includes residing as a worker or self-employed person19 or, providing that they do not become a burden on the social assistance system of the host Member State and have comprehensive sickness insurance, as a self-sufficient person20 or student.21 Jobseekers may also have a continued right of residence providing they are continuing to seek employment.22 After a reasonable period of time to find suitable employment has passed, jobseekers must then demonstrate that they have a ‘genuine chance of being engaged’.23 While the Treaties do confer ‘competence on the legislature in the field of citizenship’,24 the TFEU provides that this should be done ‘with a view to facilitating the exercise of the rights’ which enable the free movement of all Union citizens.25 Yet, Article 7 Directive 2004/38 presents a watered down vision of the seemingly expansive right to free movement as expressed in the Treaty.

For EU atypical workers, the Treaty appears to provide a route through their status as an EU citizen to move and reside in another Member State. However, conditions in Directive 2004/38 may limit this, requiring them to exercise rights as a worker to gain full access to free movement and equal treatment rights. The exact meaning of becoming a ‘burden’ on the social assistance system of a Member State and the extent to which Article 18 TFEU can be relied on by those who do not meet the conditions of ‘worker’ status are therefore key questions in testing the boundaries of free movement for atypical workers. The next section explores how the CJEU has interpreted these rules.



8.3.Free Movement of EU Citizens in the CJEU

Different phases of the Court’s judgments concerning the scope of Article 18 TFEU have been identified, with a transition to more expansive and pro-citizenship cases back to restrictive interpretations reinforcing the economic focus of EU citizenship rights.26 Spaventa argues that this switch is a product of a ‘reactionary phase’, during which the CJEU responded to the political movement against EU migration with judgments permitting Member States to control free movement and restrict entitlement to national welfare systems.27 However, Davies argues that rather than inconsistency, the recent judgments from the CJEU represent a change in the specific facts presented to them.28 For Davies, this characterises a development of Member States’ competence and subsequent assertiveness in bringing cases to the Court, only going to the CJEU when they are confident they can win.29 Most importantly for atypical workers, the Court’s delineation of citizenship rights is clear.

Rather than one exact ‘turning point’, there are several defining moments during the CJEU’s citizenship judgments which represent a constraining of previous expansive approaches. For instance, in 2008 the CJEU in Förster, influenced by the adoption of Directive 2004/38,30 approved national limitations on EU citizens’ access to student maintenance grants from a host Member State for five years.31 For O’Leary, this decision represented a potential ‘end of an era’ for the fundamental status of EU citizenship.32 Similarly, the cases of Dereci33 and McCarthy34 saw a generally progressive approach to the substance of EU citizenship in relation to the rights of third-country-national family members be significantly limited.35 While these shifts are both significant chapters in EU citizenship case law, they reflect – to use the language adopted by Thym – the ‘battleground’ of EU citizenship rights being drawn up either ‘beyond the transnational market paradigm’,36 or for the rights specifically relating to students. Instead, this section focuses on the shift in approach seen in the cases of Dano, Alimanovic, García-Nieto and Commission v UK,37 as they more directly impact the rights of EU citizens who are deemed to be ‘economically inactive’, the route most likely to be relied on by atypical workers excluded from worker status.

It must also be recognised that the trajectory of this case law is not a straightforward journey. There are outlying cases which enhance or reassert the rights of Union citizenship.38 To discuss the ‘reactionary phase’ of the Court in this section deals with a degree of oversimplification. Nevertheless, it is argued that the overall trajectory of limiting the free movement rights for EU citizens exists and impacts the availability of free movement for atypical workers.

This section therefore analyses the CJEU judgments and identifying where the Court has been inconsistent, not just in the outcomes of the cases, but in the adopted reasoning and application of EU principles. It covers four main changes: the interpretive U-turn of the purpose and objective of the relevant legislation; the dismantling of the individual-centred approach to proportionality; the reversal of residence documents as proof of lawful status; and the permitting of reclassification of welfare benefits to social assistance so Member States could derogate from duties and exclude more people from entitlement. It is argued that these interpretative changes have contributed to Directive 2004/38 assuming the role of a ceiling to citizenship rights, leaving atypical workers with little to rely on should they fail to meet the requirements of worker status.


8.3.1.The Shifting Objectives of the Legislation

The CJEU’s purposive interpretation of the relevant free movement legislation has shifted significantly overtime. From initialling viewing the residency Directives (which were repealed and consolidated into Directive 2004/38) as aiming to facilitate the free movement of EU nationals to it being necessary to protect Member States from unreasonable burdens. Nic Shuibhne identifies this shift, describing the CJEU judgments as retracting citizenship rights ‘through prioritizing different or altered objectives’.39

An early sign of the Court’s expansive interpretation can be found in the landmark case of Martínez Sala.40 Here, the Court identified EU citizenship as a potential source of equal treatment rights.41 Mrs Martínez Sala, a Spanish national, had previously worked in the host Member State (Germany – where she had resided since she was 12), and had been in possession of and had applied to renew a residence permit when her application for child-raising allowance was refused.42 The case illustrates an opportunity taken by the CJEU to find that ‘as a national of a Member State’ and therefore an EU citizen ‘lawfully residing in the territory of another Member State’, Mrs Martínez Sala came within the scope of the Treaty and could rely on equal treatment rights.43 At the time, O’Leary stated that this judgment did ‘more for the status of Union Citizenship than legal commentators would have anticipated’.44 While the Court did not expressly comment on the intention of legislation, Martínez Sala does act as the beginning of the expansive phase of EU citizenship with regard to free movement rights.


8.3.1.1.Facilitating Free Movement

Later cases saw the CJEU identify and act on the perceived intention of EU citizenship as a status which facilitates and strengthens free movement rights. In Grzelyzck, for example, the CJEU stated that EU citizenship is ‘destined to be the fundamental status of nationals of the Member States, enabling those … to enjoy the same treatment in law irrespective of their nationality’,45 a sentiment that would be echoed in later cases, particularly to expand the use of proportionality in free movement cases.46 The CJEU argued that since the introduction of EU citizenship, Mr Grzelzyck’s right to equal treatment was derived directly from his status as an EU citizen and he could therefore be entitled to the minimum subsistence allowance without the requirement to prove a qualified residence status as a worker or self-sufficient person.47 The Court also distinguished this judgment from previous precedent set in Brown,48 due to the change in law since the introduction of EU citizenship.49

In reaching the conclusion in Grzelyzck, the CJEU also interpreted the requirement that EU migrants do not become an ‘unreasonable burden’ on a host Member State, found in the preamble of Directive 93/96 (now replaced with Directive 2004/38 with the same preamble language adopted), as indicative of the existence of ‘a certain degree of financial solidarity’ between EU citizens.50 While it has been criticised as ‘imaginatively interpreted’ by Cousins,51 it relies on an understanding that as an ‘unreasonable burden’ is prohibited, a reasonable burden must not be and should be expected and managed by host Member States.52 Or, as Davies puts it, the language of an ‘unreasonable burden’ implies that an EU national ‘can be at least a bit of a burden’.53 The ‘degree of financial solidarity’ reasoning was also adopted in Bidar and Brey.54 In Bidar, despite concerns of ‘benefit tourism’ being recognised as ‘legitimate’ in AG Geelhoed’s opinion,55 the CJEU relied on the proposed financial solidarity to ensure that student maintenance could not be withheld to lawfully resident EU citizens with a ‘genuine link’ with the host Member State.56 Brey saw this reasoning used to require a proportionality assessment of individual circumstances when deciding whether granting access to pension credit would be an unreasonable burden.57 In reaching this conclusion, the Court also identified the objective of Directive 2004/38 as being ‘to facilitate and strengthen the exercise of Union citizens’ primary right to move and reside freely within the territory of the Member States’.58 These expansive interpretations of the purpose of EU citizenship and relevant legislation opened up the possibility for EU citizens to be empowered simply by their status as an EU citizen, rather than relying on enough economic activity to meet the requirements of ‘worker’ status.59

This interpretation of the objective of Directive 2004/38 was also set out in Lassal as the facilitation and strengthening of ‘the primary right to move and reside freely in the territory of the Member States’.60 Further emphasis was bestowed upon Article 16, concerning the right to permanent residence,61 which the Court identified as signifying a specific aim to ‘promote social cohesion and strengthen the feeling of Union Citizenship’.62 The Court found that this objective would be ‘seriously compromised’ if the five continuous years required for permanent residence could only be accrued after the Directive came into force.

The interpretation of EU citizenship as ‘destined to be the fundamental status’ of nationals in the Member States and of the legislation implying a level of ‘financial solidarity’ assisted the expansion of free movement rights to be enjoyed by some economically inactive EU citizens, even when they require access to financial support in a host Member State. More recently, the Court has altered its prioritisation of the purpose of these rules, often favouring the view that it intends to protect Member States from the threat of ‘benefit tourism’. While this will inevitably involve the courts undertaking a balancing exercise between the two aims, the recent focus on the protection of Member States’ finances has dismantled the ability of non-workers to rely on social assistance and overlooked their economic contribution through atypical work or informal care.



8.3.1.2.Protection from ‘Unreasonable’ Burdens

The shift in focus from facilitation of free movement to the protection from unreasonable burdens is perhaps most clear in Dano. Although, the CJEU did not hide from previous rulings by reflecting that it had been ‘held on numerous occasions’ that the status of EU citizenship is destined to be the fundamental status of nationals of the Member States,63 the focus shifted from the Treaty rights of EU citizenship to the limitations and residency requirements found in Directive 2004/38. The requirement for EU citizens to demonstrate a right of residence as either a worker, self-employed person, student or those who could demonstrate self-sufficiency was elevated to a strict condition and became contingent to any expectation of equal treatment in regard to welfare benefits.64 The Court’s shift in focus is criticised by Nic Shuibhne as a failure to scrutinise ‘the legitimacy of legislative limits vis-à-vis the Treaty and wider principles at both a general level and in the individual case’.65 Besides the change of focus to secondary law, we also see the Court prioritising the protection of Member States from the burden of ‘benefit tourism’.

The contrasting interpretations of the ‘unreasonable burden’ language in Grzelczyk and Dano indicates a change in approach. In Dano, the Court identifies the objective of Directive 2004/38 as the protection of Member States’ social assistance systems from unreasonable burdens which could materialise from the free movement of EU citizens.66 The CJEU relies on this to argue that granting access to welfare benefits to EU migrants with no qualified right to reside ‘would run counter to an objective of the directive’ as it would cause an unreasonable burden on the host Member State.67 This contrasts with the reading in Grzelcyk of the identical language in the preamble of a preceding Directive,68 where the Court identified the acceptance of reasonable burdens and an expectation of financial solidarity between Member States, as discussed above.69 Thym argues that the judgment in Dano was ‘founded upon an argumentative U-turn’, where the ‘shift of emphasis’ sidelines constitutional arguments for welfare solidarity and equal treatment stemming from the Treaties which, if considered, could have justified a different outcome.70

Davies, on the other hand, argues that ‘Dano is as orthodox as can be, no more than an application of Martínez Sala or Grzelczyk’.71 His argument relies on the recognition that the specific facts of Dano differ greatly from previous case law. While Mr Grzelczyk was a student with temporary financial problems, Ms Dano and her son were applying for a minimum subsistence benefit by relying on their status as jobseekers, but provided no evidence of looking for work. The CJEU noted that evidence of Ms Dano’s circumstances suggested a lack of ‘integration’ in the host Member State.72 The Court also acknowledged that the motives of an economically inactive citizen were potentially relevant where it reflected an intention to move ‘solely in order to obtain another Member State’s social assistance’,73 though no evidence was discussed to suggest this was the claimant’s intention. The national court had also already declared that Ms Dano had no right of residence. The extent to which this judgment represented a change in interpretation, rather than an outcome determined by particular facts,74 appears to be confirmed in the reasoning of subsequent cases.

Alimanovic, for example, concerned the rights of jobseeking EU citizens to receive social assistance after six months of retaining worker status under Article 7(3)(c) Directive 2004/38. This Article provides for worker status to be retained for a minimum period of six months for those who had become involuntarily unemployed from work lasting less than 12 months. In permitting the restriction to social assistance in this case, the CJEU referred to Dano to clarify that an EU migrant can only claim equal treatment with regards to accessing social welfare benefits ‘if his residence in the territory of the host Member State complies with the conditions of Directive 2004/38’.75 This case also replicated the reasoning in Dano where granting access to benefits to EU migrants with no qualified residence status was seen to be an ‘unreasonable burden’ which would ‘run counter to an objective of the directive’.76 Unlike in Dano, however, Alimanovic concerned a Union citizen who had work history in the host Member State. Her access to benefits represented a potentially temporary need before rejoining the labour market. A proportional approach could have been adopted to recognise these differing factual circumstances. Instead, the focus on protecting Member State finances resulted in the authorisation treating EEA nationals’ ability to retain worker status for ‘no less than six months’ under Article 7(3)(c) as a maximum period of six months.

These two interpretations are replicated in García-Nieto, in which the Court permits the exclusion of economically inactive EU citizens from accessing welfare benefits in the first three months of residence.77 Noticeably, any mention of financial solidarity between Member States or of EU citizenship as a fundamental status were absent from these judgments. Davies argues that these cases, rather than reflecting an overruling by the Court, demonstrates accuracy and consistency.78 He regards Alimanovic and García-Nieto, like Dano, as exemplifying a change in the facts presented to the Court and that the law considered, which concerned the rights of jobseekers,79 was more specific, ‘uncompromising and non-contextual’.80 Spaventa argues that these judgments show the Court departing ‘from the fundamental status rhetoric’ and interpreting that the citizenship provisions should protect host Member States from being held responsible for the unreasonable burdens of EU migrants, instead ‘re-allocating responsibility for the vulnerable Union citizen (solely) with the State of origin’.81 While the facts in these cases might have been less favourable, the approach of the Court in the judgments represents a shift from the expressed aims of facilitation and financial solidarity to the shielding of Member States from an alleged danger of ‘benefit tourism’, even if no such danger is evident from empirical studies.82

To provide greater clarity in the judgments, it would have been useful for the CJEU to have engaged with previous declarations of financial solidarity, detailing precisely how the circumstances and law should be differentiated. Without being clear on what aspects of previous judgments are still valid, Member States are left to try and operate a national welfare system which accommodates this piecemeal approach to sensitive residence and equal treatment rights. Member States may seek to cynically utilise this confusion to avoid responsibilities.83 Consequences of this inconsistency has recently emerged in the UK, when determining the rights provided by EU Settlement Scheme status, the more generous interpretation of the residence rights in the Withdrawal Agreement. The CJEU in CG failed to engage with previous pro-citizenship case law on the relevance of domestic residence permits for lawful residence and access to equal treatment,84 instead finding that those with presettled status were not entitled to protection from discrimination based on nationality.85



8.3.2.The Dismantling of Proportionality Assessments

As a general principle of Community law, any restriction on the right to free movement should be met with a consideration of proportionality.86 The willingness of the CJEU to adopt the principle of the proportionality in its judgments has also seen a decline in recent citizenship case law.


8.3.2.1.Individual Circumstances and the Proportionality Principle

Grzelczyk saw the Court introduce the requirement for Member States to consider the specific individual circumstances of EU citizens when deciding whether provision of a welfare benefit would be an ‘unreasonable’ burden.87 The Court argued that Mr Grzelcyzk’s circumstances, as a student in his final year of study, meant that the burden on the host Member State would only be temporary and therefore reasonable. Free movement and citizenship legislation was interpreted as establishing a ‘certain degree of financial solidarity’ between Member States and the union citizens who resided there.88 This was further considered in Baumbast, where it was decided that the limitations and conditions to citizenship rights must be applied ‘in accordance with the general principles of Union law, in particular the principle of proportionality’.89 The strengthening of the proportionality assessment in these cases ensured that integration to the host Member State was recognised and valued beyond the requirement of economic activity. For example, this could include an EU migrant ‘who has resided in the Member State for a number of years without reliance on social benefits and who required benefits for a specified temporary period’.90

Dougan and Spaventa recognised the requirement to look beyond the residence rules as creating an inverse relationship where ‘the stronger the nexus of “belonging” between EU citizen and host state’, the more disproportionate it is to consider them an unreasonable burden.91 While there were concerns that the CJEU was overstepping its remit and using EU citizenship and proportionality to ‘re-write’ the rules,92 Dougan attributes this to the changing constitutional environment created by the introduction of Union citizenship. This, Dougan argues, ‘furnished the Court with the opportunity’ to review the appropriateness of all restrictions adopted by Member States to the residency and equal treatment rights of EU citizens, even where these restrictions are compliant with secondary EU law.93

By requiring all restrictions to be applied proportionately, EU citizens could demonstrate a ‘real’ or ‘genuine’ link with the host Member State to justify the protection of equal treatment rights, creating space for the consideration of individual circumstances. This test was introduced, and the link easily established, in D’hoop through nationality and a ‘real link’ with the ‘geographic employment market concerned’, as the claimant was a Belgian national who had been denied access to a Belgian welfare benefit which sought to facilitate transition from education to the employment market, due to having completed her secondary education in France.94 This case law progressed in Collins95 and Bidar,96 where the CJEU identified a ‘genuine link’ in circumstances of non-national EU citizens access to welfare benefits, despite being considered economically inactive. In Collins, rights as a jobseeker, and access to ‘a benefit of a financial nature intended to facilitate access to employment’, were interpreted in light of Mr Collins’ status as an EU citizen.97 This meant that any residence requirement adopted by the Member State must assess whether a genuine link to the employment market exists and must be applied in a proportionate and non-discriminatory way.98 The judgment in Bidar also relied on the link forged through length of residence and attendance at secondary school in the host Member State to justify access to a student loan.99 For Yong, this line of cases exhibits ‘the true effectiveness of the Court in substantiating and legitimising the status of EU citizenship’ as it established that status as an EU citizen under Article 20 TFEU was enough to engage consideration of the right to non-discrimination and proportionality.100 Yet, rather than progress, O’Brien identified setbacks in the ‘genuine link’ criteria, as it retained national privilege and granted Member States considerable discretion in determining what defined a ‘real link’ and how it would be tested, only demanding that the assessment must not fall on a ‘single binary condition’.101 While these cases introduced a ‘much more muted right’ for EU citizens to have restrictions applied proportionately, as O’Brien argues,102 they also illustrate that the CJEU was willing to treat almost any barrier to free movement as a potential breach of EU law and therefore requiring justification. Even where that justification rested on a proportionate restriction, it provided some basic protection and consideration of the personal circumstances in individual cases rather than the sweeping generalisations seen in more recent cases.

The introduction of Directive 2004/38, while formalising the limitations and conditions to the free movement of EU citizens, did not fully incorporate the CJEU case law on the need for Member States to adopt measures in accordance with the principle of proportionality. The principle of proportionality is only mentioned twice in the Directive, both in reference to the power of Member States to restrict the right of entry and residence to EU citizens in the preamble and Article 27.103 This requires Member States to take into account, when considering expulsion of Union citizens, ‘the degree of integration of the persons concerned, the length of their residence in the host Member State, their age, state of health, family and economic situation and the links with their country of origin’.104

While it includes no explicit mention of proportionality, Article 8(4) of the Directive includes a requirement for Member States to ‘take into account the personal situation of the person concerned’ when deciding if an EU citizen is self-sufficient. The language of Article 8(4),105 alongside the need to view these provisions in light of the Treaty,106 was found in Brey to strengthen the need for a proportional approach to restrictions of equal treatment rights in relation to a pension credit benefit. The Court determined that Member States could not set a blanket rule or minimum income requirement to determine whether a claim for welfare benefits from an ‘economically inactive’ EU citizen would be an unreasonable burden.107 Instead they must carry out ‘an overall assessment of the specific burden’ which granting the benefit would create. This should include a consideration of ‘the personal circumstances characterising the individual situation of the person concerned’,108 whether the need for support is likely to be temporary,109 the amount of aid granted to them,110 if they have received a residence permit or certificate111 or the duration of their residence.112

This expansive approach treats the residency requirements and limitations in the Directives as a ‘framework’ or ‘the floor of rights available’, with EU citizenship and treaty provisions providing for some protection for citizens who fall through the gaps.113 The progress made by the CJEU in proportionality was limited yet provided for a way to assert free movement and equal treatment rights as Union citizens, rather than through economic credentials alone. For atypical workers, such flexibility and assessment of individual circumstances could assist with locating themselves within the scope of equal treatment rights. For example, an assessment which would consider links to the employment market, integration and an appreciation of the economic contribution made through informal care work could identify that the specific burden of many atypical workers is not ‘unreasonable’. Such an approach to proportionality could licence access to social assistance during gaps in the availability of shifts or to temporarily top-up part-time wages where work is balanced with the care of young children. However, the trajectory of more recent cases, discussed below, limits the usefulness of proportionality to those who fall outside of the scope of ‘worker’ status.

A particular problem with this approach to proportionality was the scale of the test required by Brey, which was criticised as too onerous for Member States to realistically carry out. For Verschueren, it placed its own type of ‘unreasonable burden’ on Member States by requiring a proportionality assessment that is, in effect, twofold by requiring individual circumstances of the applicants and the overall burden to be considered.114 Verschueren points out that the Court gave no acknowledgement of the potential administrative cost and burden of this test, which could result in higher expenditure ‘than the “profit” the Member State concerned could gain by refusing these benefits to a number of Union citizens’.115 Thym argued that the test in Brey was unclear on whether it imposed an individual or systemic test, both of which would push ‘the debate in opposite directions’.116 An individual assessment of unreasonable burden alone could be viewed as insufficient as no individual could create a burden on a Member State’s social assistance system. For Cousins, the unclear and administratively unworkable117 individual assessment proposed in Brey required a closer inspection by the CJEU to determine how Member States should approach the proportionality test. The Court’s clumsy handling of the proportionality principle created a confusing, burdensome and potentially contradictory test and set the path towards the prioritisation of convenience for Member States.



8.3.2.2.The ‘Likely Overall Burden’-based Proportionality Test

When given the opportunity to review this test, in cases concerning the more politically sensitive topic of welfare benefit provision for those deemed economically inactive, the CJEU reversed its position on proportionality, unpicking the individual assessment language and instead opting for a more sweeping ‘likely overall burden’ test. In some cases, proportionality is ignored altogether.

The Court first appears to switch its approach in Alimanovic, where it found that individual assessments on the burden of granting a specific benefit cannot be viewed in terms of the single applicant as that ‘can scarcely be described as an “unreasonable burden” for a Member State’.118 The proposed new test required Member States to consider ‘the accumulation of all the individual claims which would be submitted to it’ if it granted the benefit in the specific situation of the case.119 This exact wording was then repeated in García-Nieto.120 Here, the Court established a ‘likely overall burden’ test where Member States are permitted to make a sweeping generalisation about the potential burden a type of claim could create.

Davies argues that this judgment reflects a clarification of the Court’s position.121 He argues ‘the precedential effect’ of Brey was addressed, clarified and simplified in Alimanovic.122 In this light, Brey is considered a ‘Janus-faced judgment’ masquerading as ‘migrant-friendly’, while guided by the restrictive residence requirements in Directive 2004/38.123 Even if the Brey judgment was not exactly ‘migrant-friendly’, the judgment in Alimanovic goes further than clarification and instead produces a shift in the focus of the proportionality assessment. The CJEU specifically referred to and distances itself from the language in Brey on individual assessments, instead suggesting that individual circumstances should now be treated as largely irrelevant.124 The reasonableness of the burden should instead be measured with ‘the amount which would be awarded to some (undefined) broader group’.125 This change can drastically alter the outcome of such an assessment. As seen in previous case law, a strong focus on personal circumstances can be essential to categorising the burden they present as ‘reasonable’. In Grzelzcyk, the Court ‘placed great emphasis on Mr Grzelczyk’s successful efforts to “defray his own costs” during the first three years of his study’.126 Additionally, in Grzelzcyk and Brey, the Court notably focused on the length of time which the Union citizen requires support and the amount of money they are requesting for that support.127 The shift in Alimanovic therefore represents more than a mere clarification of language and instead alters the proportionality calculation significantly. Additionally, the Court also suggested that for some Union citizens, for example jobseekers, no proportionality test was required at all, as Directive 2004/38 had sufficient proportionality built into it.128

Cousins has called out the Court, suggesting that it should ‘honestly acknowledge when it was distancing itself from earlier case law’.129 As the CJEU is not bound by precedent, the subsequent pretence of consistency is unhelpful, particularly if the ‘consistency’ relies on a tenuous distinguishing of facts.130 This can create unclear and conflicting rules for Member States to apply and result in the assertion that aspects of CJEU case law on citizenship rights do not apply to specific national administrative systems.131 For example, a legitimate clarification that may have been addressed by the Court in Alimanovic is the unworkability of the individual assessment in Brey, discussed above. The demands of the Brey proportionality assessment appears to be unrealistic, which has led to the insistence that the Court must not have meant what it said. For example, in the UK Supreme Court, Lord Neuberger stressed that the rule taken in Brey would ‘place a substantial burden on a host Member State if it had to carry out a proportionality exercise in every case’ and therefore the reversal on this practice in Alimanovic seemed ‘good sense’.132 Based on these considerations, it would have been preferable for the CJEU to follow the path set in previous cases by applying a proportionality test which safeguards the free movement rights of EU citizens, whose personal circumstances mean that the burden on a Member State would be limited or temporary.

While the need to address the cumbersome test formulated in Brey could go some way to rationalise the Court’s change of direction, it does not necessarily justify its decision to replace it with the different but flawed ‘overall burden’ test. The ‘likely overall burden’ test proposed in Alimanovic is problematic as it requires the consideration of a theoretical number of claims which can much more easily demonstrate an unreasonable burden on the national welfare system as a whole. It is all too easy for Member States to dismiss claims for social assistance citing concerns for the ‘unreasonable’ burden of a subsequent rush of applications it could, in theory, inspire. The CJEU is also unclear on how exactly this overall burden should be calculated. Does the assumed overall burden include the number of EU migrants present in the Member State at the time, or an estimate of how many Union citizens might move to the Member State in the future? Does it include all Union citizens who would be eligible for the benefit or recognise that EU migrants may not choose to claim benefits or be aware of their entitlement to benefits in host Member States? Will it take into account the economic contribution of EU migrants in atypical work? Or will it include a calculation of the net financial benefit bestowed upon Member States by the free movement of EU citizens?133 Unless individual circumstances are taken into account, an individual application for benefits may be assumed to create the burden of a total of all possible further applications by an immeasurable, and plausibly erroneous, number of EU citizens.134 For O’Brien, the assumption in Alimanovic and García-Nieto that individual circumstances have little consequence on the burden placed on the host Member State ‘relies heavily upon generalizations’ and fails to recognise situations where the law disproportionately denies support.135 Yet the administrative problems of the individual assessment are still pertinent. There is a risk that either approach will have overwhelmingly sweeping results. Alimanovic provided no fix to this dilemma and instead produced the new ‘likely overall burden’ test which now requires fresh clarification on how it should be operated. It therefore adds little improvement to the administrative confusion of the Brey test and instead reflects a shift in the focus of the test itself.

The Court’s apparent move to a restrictive approach has further extended to cases where the principle of proportionality seems to be forgotten entirely. In Alokpa,136 the CJEU ruled that if an economically inactive citizen does not meet the residency requirements they will automatically fall outside the scope of Article 21 TFEU.137 There is no mention of the need for Member States to conduct a proportionality assessment in this case. This omission is particularly problematic given the facts of this case. Ms Alokpa was a non-EU living in Luxembourg with her French national children. When seeking to establish a right to reside in Luxembourg for the purpose of accepting a job offer, the national court found that they did not meet the residence requirements in Article 7(1)(b) Directive 2004/38, as they did not have sufficient resources not to be a burden on the Member State.138 Paradoxically, had an assessment of the personal circumstances been required and residence rights been granted to Ms Alokpa’s children as self-sufficient EU citizens, Ms Alokpa could have used her right as an EEA national family member to receive a work permit and accept the job offer, thereby not being a ‘burden’ on the host Member States welfare system and instead being economically active. Spaventa argues that, by ignoring the need for proportionality in Alokpa, any flexibility to take account of individual circumstances from previous case law is deemed no longer relevant, with the limitations in Directive 2004/38 being treated as ‘standard’.139

The rejection of the individual focus for proportionality assessments has tipped the balance in favour of identifying an unreasonable burden. It has therefore created a situation where any claim for benefits from citizens falling outside the scope of Article 7 Directive 2004/38 can automatically be declared a burden despite empirical evidence finding that the ‘budgetary impact’ of welfare claims by economically inactive EU migrants ‘is very low’.140 This current interpretation ensures that the Directive’s residency requirements are the ‘floor and ceiling of rights’141 and are enough to ‘sufficiently constitute “citizenship” in the eyes of the Court’.142 The analysis in this section is also consistent with the argument that the Court adjusted judgments to appease Member States by providing a sweeping justification for limitations on EU migrants’ rights; effectively allowing national authorities the final say on benefit claims. This leaves little room for the consideration of personal circumstances. Consistent and enough economic activity is therefore made even more vital for many Union citizens to access equal treatment rights.143 For atypical workers who are not recognised as workers under Article 7 Directive 2004/38, personal circumstances and actual extent of burden are potentially irrelevant for their free movement rights to be safeguarded.



8.3.3.The Reversal of Residence Documents as Proof of Lawful Residence

Residence documents have also been subject to a change of approach by the CJEU. In the past, expansive citizenship case law had sometimes centred around the issuance of residence permits. As such, Member States diverted from the associated duty to provide equal treatment to those whose lawful residence had been confirmed, even domestically, by pointing to a lack of residence document. But more recently, the CJEU switched up its approach, relieving Member States of these duties by finding that a domestic confirmation of residence does not guarantee protection from discrimination. As such, EEA nationals in atypical work can no longer rely on having the explicit permission from a Member State to reside and work in that country to rely on equal treatment rights.

The early EU citizenship cases which are often cited as exemplars of the positive extension of EU citizenship rights, are instead argued by Davies to reflect the CJEU prescribing particular significance to the acquisition of a residence permit in a Member State as confirmation of lawful residence and therefore triggering equal treatment rights.144 This interpretation views the claimants’ free movement rights as stemming from national law, where a residence card operates as confirmation of a right of residence, rather than solely sourcing rights from the status of EU citizenship. The importance bestowed on residence permits left the increasingly limited equal treatment rights of economically inactive EU citizens dependent on Member States accidental generosity through the provision of residence permits, such as that found by Heindlemaier and Blauberger, where Member States were not effective at enforcing restrictive residence rules.145 Equally, Member States which did not require registration for a residence document could distance themselves from this duty, relying on any lack of confirmation of lawful residence to deny an EU citizen’s free movement rights.

Martínez Sala, as discussed above,146 has been both celebrated as showing EU citizenship rights to ‘have real teeth’147 and criticised as too radical a concept of equal treatment, interfering with national welfare systems.148 However, the specific facts of the case elicited concern from O’Leary that the judgment ‘excite[d] as many questions as it provide[d] answers’.149 This apprehension centres around the judgment’s apparent reliance on Mrs Martínez Sala’s acquisition of a residence permit in Germany as proof of her right to reside. The CJEU ruled that the German law requiring non-nationals to produce residence permits to access benefits was found to be directly discriminatory and could not be justified.150 Firstly, the Court assumed that ‘it is common ground’ that Mrs Martínez Sala was lawfully resident in Germany as she has been authorised to reside there through consequent residence permits.151 However, as the claimant did not have an extension of her residence permit – only ‘documents certifying that the extension … had been applied for’152 – the Court also suggested that Mrs Martínez Sala may have a right to benefits solely by virtue of her being a Union citizen.153 Through these facts, Union citizenship rights might appear to be immediately limited to situations where the claimant has, or at least has had, permission from the host Member State to reside. The Court’s discussion of equal treatment rights is not general and instead applied rigorously to the specific facts of the case, stating that a non-economically active citizen may rely on these in situations where Member States require a document which is not required of nationals to access benefits.154 O’Leary views this reliance on residence permits as revealing of the limited nature of the Court’s adoption of Union citizenship as a source of rights.155

Another expansive citizenship case, Trojani, saw a French volunteer apply for the minimum subsistence allowance in Belgium. While the Court declared that Mr Trojani had no right to reside, he was deemed lawfully resident under national law as ‘attested by the residence permit’,156 which had been issued to him by the national administration.157 Here, the Court appeared to expand on the meaning of lawful residence beyond the qualified residence statuses found in Directive 90/364 (now Directive 2004/38),158 as a status which could be provided for through national legislation alone and in many cases confirmed by the issuing of a residence permit. Additionally, the Court in Brey ruled that EU law must be interpreted as precluding national legislation which automatically bars the grant of a benefit to a non-economically active EU migrant, ‘despite having been issued with a certificate of residence’.159 The Court also identified the issuing of a residence certificate confirming lawful residence as an indication that a burden may be reasonable.160 Once again, the Court’s specific reference to the ownership of a residence certificate suggests that the right to an individualised proportionality assessment was influenced, not purely by Union citizenship rights but, by the provision of nationally recognised lawful residence.

The focus on residence permits in these cases therefore puts into question how expansive these judgments were for EU citizenship rights. The CJEU’s ‘reactionary’ approach in later cases may appear to be less dramatic when viewed through the residence card-specific facts. As discussed above, Davies argues that the behaviour of the Court in Brey is entirely predictable, and his view on this also extends to the judgment in Trojani.161 He argues that a ‘migrant’s capacity to challenge decisions and enforce their rights’ would be harmed if a Member State were to hypocritically provide a Union citizen with a residence permit confirming their right of residence and then deny access to welfare benefits on the grounds of lacking a right to reside.162 It is from the distinction of earlier, often cited ‘pro-citizenship’, cases which include the possession of residence permits that Davies locates some of the CJEU’s consistency, whereas more recent, so-called ‘reactionary’, cases present facts where the EU citizens involved had neither an EU nor national confirmation of a right of residence to rely on. In Dano, for example, the claimant was in possession of a residence certificate from the German authorities, which was provided automatically to all EEA nationals with unlimited duration and therefore not deemed to confirm a right of residence.163 The Court decided that Ms Dano had no right of residence and was therefore not entitled to benefits and the residence certificate in this case was deemed to merely perform ‘a declaratory function and did not change her status under EU law’.164

However, this analysis fails to recognise the importance bestowed on Union citizenship beyond the use of residence cards. The CJEU in Trojani drew on Mr Trojani’s status purely as an EU citizen to bring him into the scope of the Treaty.165 The Court gave effect to Union citizenship as a source of residence rights, where a citizen is ‘lawfully resident in the host Member State for a certain time or possess[ing] a residence permit’.166 While the permit was useful, Cousins argues that it was not necessarily the only source of these rights, as the claimant’s long period of residence could also contribute to the finding of lawful residence.167 White also views that Mr Trojani’s lawful residence is identified on the basis of his long period of time in the country without ‘fraud or improper purpose at the point of entry’.168 As discussed above, non-economically active citizens have been granted access to welfare benefits in a range of cases and circumstances,169 including through the use of proportionality to determine whether they are an unreasonable burden,170 where they have a genuine link with the employment market171 or have demonstrated integration into the society of the host Member State.172 Nevertheless, the judgment’s supposed reliance on Trojani’s residence permit has been sufficient for Member States to utilise the absence of a permit as a reason to withhold access to benefits.


8.3.3.1.Domestic Residence Documents as a Tool to Sidestep Duties

While a residence document could provide important evidence of national recognition of lawful residence, holding a domestically issued document was not intended to be the determinative factor of examination into an economically inactive citizens’ lawful residence, at least until the CJEU’s later ‘reactionary phase’ in later cases such as Dano. Given that the resident permits held by the claimants in Martínez Sala, Trojani and Brey were granted on the basis of national rather than EU law, Tomuschat expressed concern that such an expansive approach to EU citizenship rights in Martínez Sala could ‘stimulate negative state practices’ and restrictive behaviour.173 This could easily be achieved through a mere change of national law, ie removing the provision of residence documents.

Alternatively, the importance bestowed on residence permits has been utilised in national courts as a distinguishing fact, to separate their own national legislation, which does not provide such residence documents, from the more progressive CJEU case law. The result of this would be a sweeping dismissal of CJEU case law and subsequently restricting the scope of equal treatment for non-economically active citizens. An example of this practice can be seen in the UK, where national courts have directly referenced the residence permits in Trojani and Brey to withhold EU citizenship rights from migrants without a qualifying Directive right of residence. In Abdirahman, the Court of Appeal stated that ‘Mr Trojani’s possession of the residence permit made all the difference’174 for the CJEU and that the right to reside ‘was derived from the permit he obtained, in the nick of time’,175 without which he would have no right of residence.176 As the UK did not provide residence permits to EU nationals, this judgment and the extension to EU citizenship and equal treatment rights to those with lawful residence was found not apply to the UK.

In VP v SSWP, the Upper Tribunal judge stated that the decision in Brey ‘may have been influenced by the fact that Mr Brey had been granted a registration certificate’ and that the repeated references to the certificate ‘are a powerful indication that … the CJEU was not’ trying to establish stand-alone rights for EU migrants falling outside Article 7 of Directive 2004/38.177 Rather, the Upper Tribunal believed that the CJEU were ‘concerned with what follows where a right of residence has arisen in the first place’ through a residence permit.178 The Upper Tribunal followed that, as the UK did not issue residence cards to EU migrants, the claimants had to demonstrate a current right of residence in accordance with Directive 2004/38. It is Member States’ side-stepping of expansive citizenship case law that undermines much of the progress made and reduces access to equal treatment rights.

Allowing Member States to cynically seal off expansive judgments due to their reliance on residence permits has an overarching restrictive impact on EU citizens’ free movement rights, which has only been intensified by the more recent patchwork of restrictive CJEU judgments. As O’Brien points out, the dismissive attitude towards these CJEU judgments in UK courts has meant that the UK ‘has continued to treat the “economically inactive” as automatically not having sufficient resources at the point of claim’.179 Such an approach has also been vindicated by recent CJEU case law that appears to overturn the judgments in Trojani and Brey.



8.3.3.2.Permission to Discriminate and the Irrelevance of a Domestic Residence Status

The CJEU in CG took a dramatic turn on the issue of domestically issued residence documents confirming lawful residence.180 Here, an EU national in the UK had a residence document confirming her presettled status under the EU Settlement Scheme and issued, as stated on the document, in accordance with the Withdrawal Agreement, but it was found to be of limited use. Importantly, and unlike the residence certificate in Dano, presettled status is not declaratory, but constitutive. The status must be applied for, checks are conducted on the individual’s residence in the UK, sufficient evidence must be supplied and the status was initially designed to expire after five years.181 Article 18(1) of the Withdrawal Agreement states that where Member States require registration for a new post-Brexit residence status, this would confer the rights under the Withdrawal Agreement.182 Nevertheless, the UK argued that the fact that presettled status is awarded on the basis of factual residence, rather than the more administratively costly task of checking residence under one of the conditions of Article 13 of the Withdrawal Agreement (largely the same conditions as Article 7 Directive 2004/38), meant that it was not a confirmation of lawful residence and subsequently did not provide equal treatment rights.

In the CG decision, the CJEU departed from its approach in Trojani and Brey. The Court found that the award of presettled status did not grant protection from discrimination under Article 18 TFEU.183 It identified the rights in Article 18 TFEU as having been given specific, and seemingly sole, expression in Article 24 Directive 2004/38. As such, there was no protection from discrimination or equal treatment rights for those who are not residing on the basis of the Directive.184 Nor did it require a proportionality test of the kind seen in Brey. While not expressly overturning the decision in Trojani,185 the CJEU has seemingly shifted its position, finding that Member States have an overarching right to refuse economically inactive Union citizens access to benefits, regardless of whether they have a residence permit. Instead, the CJEU offered the conciliatory prize of requiring an assessment of the risk of violation of the fundamental right to live in dignity under the Charter for those who had a right to live in a Member State.186

This decision, while concerned with post-Brexit residence status, has repercussions for Union citizenship and exercising free movement more broadly. O’Brien points out that the Court’s decision ‘dismissed and marginalised primary non-discrimination rights’ in Article 18 TFEU, finding it to be ‘subordinate to, and displaced by, conditions attached to secondary law’.187 As such, any EU migrant living in an EU Member State, even where they lawfully reside on the basis of domestic law, cannot expect protection from discrimination based on nationality under EU law. Instead, their only reliable option is to meet the conditions of Directive 2004/38. Ultimately, EEA nationals can be provided with the assurance and necessary proof that they have a rights to live, work, pay taxes and otherwise contribute to the host Member State, through a domestic immigration residence permit, but with no reciprocal duty on that Member State to provide support or equal access to the welfare system. This means that EU atypical workers, even when in possession of a domestic right of residence, are expected to demonstrate an additional and separate right of residence under the rules of the Directive to access equal treatment rights.



8.3.4.Inconsistent Categorising of Benefits

Another route through which EU citizens’ equal treatment rights have been reduced is through the Court’s failure to prevent Member States strategically miscategorising welfare benefits. This is apparent in two ways: firstly in the Court’s treatment of jobseeking benefits being classified as social assistance, allowing Member States to withhold them from EU citizen jobseekers; and secondly, through subjecting benefits that cannot be categorised as social assistance to the same treatment as social assistance benefits.


8.3.4.1.Jobseeking Benefits and Social Assistance

Access to welfare benefits for work-seekers that aim to facilitate access to the labour market is protected by Article 45(2) TFEU,188 particularly since the establishment of EU citizenship.189 However, Article 24(2) Directive 2004/38 allows Member States to withhold entitlement to benefits classified as social assistance for the first three months of residence, unless the claimant is a worker, self-employed person or a family member under Article 7 Directive 2004/38.190 The reclassifying of financial job-seeking welfare benefits as social assistance, as seen in Alimanovic, allows Member States to employ restrictive entitlement requirements while bypassing the need for the Court to address a potential change in approach.

The introduction of EU citizenship has seen the CJEU protect work-seekers’ access to benefits that facilitate access to the labour market. In Collins the Court stated that the ‘establishment of citizenship of the Union’ was a development which must be reflected and distinguished from previous case law which had previously found that work-seekers could not rely on Article 45(2) for equal treatment rights.191 In Vatsouras, the Court clarified this, stating that welfare benefits of a financial nature intending to facilitate a Union citizen’s access to the labour market cannot be regarded as constituting ‘social assistance’, independently of the status given to it by national law.192 Benefits which were considered to facilitate access to the labour market could therefore not be withheld from EU work-seekers under the rules intended for social assistance benefits in Article 24(2) Directive 2004/38. The Court also referenced AG Ruiz-Jarabo Colomer’s argument that a benefit’s objective ‘must be analysed according to its results and not according to its formal structure’, and therefore a requirement that the recipient be capable of earning a living ‘could constitute an indication that the benefit is intended to facilitate access to employment’.193

In Alimanovic, the Court focused on the objectives of a benefit to give minimum subsistence to those looking for employment, finding that it should be classified as social assistance. The CJEU took note that the national authorities had ‘characterised the benefits at issue as “special non-contributory cash benefits” … even if they form part of a scheme which also provides for benefits to facilitate the search for employment’.194 It has already been established, in Dano, that a special non-contributory cash benefit was found to fit ‘within the concept of “social assistance”’.195 The Court in Alimanovic failed to consider the requirements of accessing the benefit, including that the recipient must be fit for work, or the relevance that it is one of two components to a benefit provided for by a job centre, described as ‘entitlement to basic provision for job-seekers’.196 Instead, they agreed with AG Wathelet’s opinion, that the predominant function of the benefit must be regarded, which was determined to be the cover of ‘subsistence costs necessary to lead a life in keeping with human dignity’.197 The CJEU appears to have altered or at least stepped away from the guidance it provided in the earlier judgments of Collins and Vatsouras, which stressed the relevance of requiring recipients to be able to work or to seek employment in determining the objective of the benefit as the facilitation of access to employment. Instead, by singling out the ‘human dignity’ or means-testing aspect of the welfare benefit as the core objective, the CJEU has withheld access to financial support to would-be-worker EU citizens who would aim to contribute economically to the host Member State in the future. The ability to move to another Member State to seek employment is therefore only available to those who have savings, the low number of those who are aware of and can export their unemployment benefits under Regulation 883/2004198 or those who are willing to live without the support ‘necessary to lead a life in keeping with human dignity’.



8.3.4.2.Social Security or Assistance

The CJEU has also applied the rules relating to social assistance to benefits that are expressly identified as social security benefits, such as in Commission v UK.199 Through this case, the CJEU extended the ability of Member States to require EU citizens to prove that they possess a right to reside to access social assistance to social security benefits. This extends the hurdles facing EU citizens when attempting to access financial support where they are not economically active.

Commission v UK concerned Child Benefit and Child Tax Credit which the CJEU identified as falling within the ‘family benefit’ category of social security benefits in Regulation 883/2004,200 as they are ‘granted automatically to families meeting certain objective criteria, relating in particular to their size, income and capital resources’.201 However, the Court agreed with the UK’s submissions, finding that social security benefits should be applied with the same principles decided in Brey, namely ‘that there is nothing to prevent … the granting of social benefits to Union citizens conditional upon those citizens meeting the necessary right to reside requirements’ as economically active or financially independent EU citizens.202 This argument relies on an overly expansive reading of the Brey judgment. The UK argued that the term ‘social benefits’, as seen in the original German and French language versions of the judgment, should be understood broadly and does not in any way indicate that the reasoning set out by the Court is confined exclusively to the type of benefits at issue in Brey.203

The UK argued, and the Court appeared to accept, that ‘it is difficult to conceive’ that Member States are not required to pay social assistance benefits, but are required to pay social security benefits when both ‘have the potential to impose an unreasonable burden on the public finances of the host Member State’.204 However, the benefits concerned in Brey were designated to be social assistance benefits rather than social security. O’Brien argues that the principle in Brey was seemingly applied, not as ‘a standalone, catch-all principle’ but was ‘inextricably linked to the nature of the benefits’.205 The CJEU found that the principle in Brey should be extended to cover special non-contributory benefits – a sub-category of social security benefits. In reaching this decision the Court did not explicitly agree with the UK or AG Cruz Villalón that the principle extended to social security benefits simply because the Court omitted to say that it did not.206

Davies sees the decision in Commission v UK as a continuation of previous judgments of Dano, Alimanovic and García-Nieto, which all followed the requirement of mobile EU citizens claiming benefits to have ‘substantive compliance’ with EU right of residence rules.207 However, this doesn’t consider the sleight of hand with which the CJEU intermingled principles for social assistance benefits with the theoretically better-protected category of social security benefits. O’Brien suggests that the Commission v UK judgment is ‘very shaky’, relying on the fact that the judgment in Brey, when determining that right to reside tests were permitted to grant access to ‘social benefits’,208 omitted to specify that this was not the case for social security benefits. The judgment therefore relied on ‘not only a single paragraph in a judgment, but on something the Court did not say in that paragraph’.209 Additionally, the CJEU ignored how social security and social assistance benefits should be treated differently. Had the Court identified the UK’s right to reside test as direct discrimination rather than indirect discrimination, as it arguably should have done by considering how the right to reside test is intrinsically linked to nationality,210 then it would need to locate specific exceptions in the legislation that allow for the derogation. Verschueren highlights that while exceptions to equal treatment are contained in Directive 2004/38 in relation to social assistance benefits and some benefits included in Regulation 883/2004, no such exceptions apply specifically to ‘family benefits’ in Regulation 883/2004.211 These differences in restrictions should be respected. Merging the principles of social assistance regardless of the extra protections provided to social security benefits allows Member States to further restrict EU migrants’ access to more types of financial support.

Overall, this section has analysed three ways in which the CJEU case law has transitioned from an expansive to restrictive approach when looking at EU citizenship free movement rights. In more recent judgments, the CJEU can be seen to ignore previous precedent or flexibly interpreting legislation and case law to allow Member States to restrict access to benefits. Given that the text of the Treaty and Directive has not been amended to warrant this departure from previous cases, it appears to be a change in approach for the Court. Examples of this change have been identified in the Court’s language around EU citizenship rights and the objectives of the legislation to give them effect, the approach to applying the principle of proportionality, the relevance of a domestically issued residence permit and how the Court treats the reclassification of welfare benefits and the ability to restrict access to them. The change in the Court’s reasoning and approach to core EU Treaty rights goes beyond the different and politically sensitive facts of these cases and improvement in Member State competence to defend their restrictions, as Davies has suggested.212 The Court has been inconsistent in its handling of EU citizenship and free movement rights. For Nic Shuibhne, the CJEU is forgetting that, for now, citizenship rights are part of primary EU law and ‘The Court should be responsible enough to guard the boundaries of existing primary rights’ until it is altered by the legislature.213 The switch in interpretation has resulted in restricting the scope of free movement and equal treatment rights to only those EU citizens who can evidence their right of residence according to Directive 2004/38. The implications of this for the free movement of EU citizens who are deemed economically inactive are discussed below.214 In order to analyse the limitations to citizenship effectively, it is first useful to consider the potential drivers behind the Court’s shift.



8.4.The Political Fragility of Free Movement

The shift in the Court’s approach to free movement rights for EU citizens must be viewed within the relevant political context. Spaventa attributes the CJEU’s reactionary phase to increased negative political focus on free movement and the desire of Member States to limit entitlement to their national welfare systems.215 It is noticeable that the Court’s approach to EU citizenship rights has progressively become more restrictive in recent years, with the CJEU’s most restrictive judgments of Dano, Alimanovic, García-Nieto and Commission v UK occurring within a two-year period between 2014 and 2016. From the analysis above, the CJEU’s switch in approach cannot be attributed to substantial legislative change as the text of the Treaty was not amended during this period. While Directive 2004/38 was introduced during the course of the cases analysed, judgments released after its implementation did not adopt the restrictive approach of the CJEU seen in more recent cases.216 Instead, this section explores some of the potential political drivers of this reactionary phase, finding the Court and free movement rights to be vulnerable to political discourse, even when these discourses are not supported by the evidence.


8.4.1.EU Enlargement and Unfounded Fears of ‘Benefit Tourism’

The question of who should be included in national welfare systems is a highly sensitive political topic. As discussed in section 8.2, the creation of Directive 2004/38 and optional transition measures were, at least in part, to soothe the concerns of ‘mass migration’ from new Member States joining the EU in 2004.217 For Thym, the broad and sometimes vague construction of Directive 2004/38 suggests the EU has ‘opted for deliberate ambiguity’ to accommodate ‘politically sensitive terrain’.218 This ambiguity can be seen most notably in the language precluding EU citizens from becoming a ‘burden’ or an ‘unreasonable burden’, as discussed in section 8.3.2.

Given this reaction to new Member States joining the EU in 2004, it is not surprising that a 2014 report for the European Parliament identified the EU enlargement in 2007, alongside the 2008 economic crisis as catalysts to ‘a sharper discourse against intra-EU immigration amid claims that it burdens national welfare systems’.219 Alongside this, transition measures for Bulgarian and Romanian nationals ended in 2014,220 sparking Member States’ warnings against a possible ‘“flood” of immigration’ and subsequent ‘pressure on public budgets’.221 This purported concern over free movement’s role in enabling ‘benefit tourism’ was expressed in a joint letter sent from political leaders in Austria, Germany, the Netherlands and the UK to the EU in 2013. In the letter the four Member States detailed their concerns of EU migrants ‘burdening the host countries’ social welfare systems’.222 The letter argued that EU free movement rules which provide access to welfare benefits were ‘an affront to common sense’ that ‘ought to be reviewed urgently’ to prevent any potential burden and to strengthen the actions that can be taken against those who, in their words, ‘abuse’ the right to free movement.223 However, these concerns lack any substantial evidence. Poptcheva argues that the discussion of free movement and its potential burden on welfare systems ‘has long gone beyond proof by numbers’ with Member States instead relying on feelings of a loss of control over their welfare systems.224

On the contrary, evidence on the economic impacts of free movement tends to point to it as net benefit to the majority of Member States. A Communication from the Commission in 2013 refers to independent research showing that, in most Member States, EU citizens are net contributors providing more in tax than they receive in benefits or through use of public services.225 They also provide evidence that no ‘statistical relationship’ has been identified between the generosity of welfare systems and the inflow of mobile EU citizens.226 In response to the joint letter, foreign ministers from the Czech Republic, Hungary, Poland and Slovakia released a statement reminding the EU that free movement of people is vital for the success of the single market. The statement challenged the misconception of the burden of benefit tourism referring specifically to data on the impact of free movement in the UK which shows that migrants from Central and Eastern Europe ‘have been hugely beneficial for the British economy’.227

Despite the evidence detailing the positive impact of free movement for most Member States, the politisation of free movement persisted. The European elections in 2014 saw a significant increase in support for Eurosceptic parties.228 The issue of immigration came third in an assessment of voter concerns.229 In the UK, this increase appeared to be related, at least in part, to the desire for stronger controls on immigration, a problem which was often attributed to membership of the EU and the free movement of people.230 This was then followed by the 2015 UK general election, which saw the Conservative Party win a majority while promising a referendum on membership of the EU.231 Before this referendum took place, David Cameron set out his demands to change the UK’s membership with the EU, including relief from the ‘pressures free movement can bring’ by requiring EU migrants to reside in the UK for four years before they could ‘qualify for in-work benefits or social housing’.232 The EU agreed to a version of this provision, introducing the ‘benefit-brake’ mechanism. This would allow Member States to request, when experiencing exceptional pressure on their welfare system, labour market or public services as a result of free movement, the power to limit the access of newly arriving EU workers to in-work benefits until they had resided for a total period of up to four years.233 The ‘new settlement’ made with the UK also provided Member States with a route to restricting the exportability of family benefits for EU workers.234 Nic Shuibhne identified that neither of these restrictions ‘could be defended against established principles constituting the integrated system of free movement and equal treatment law’.235 Among issues such as fitting into the permitted derogations from equal treatment rights and ignoring the legal distinction of the treatment of those who are economically active and those who are not, Nic Shuibhne also identifies that these measures would struggle to meet ‘the proportionality test and its demands for evidence-based decisions’.236 A declaration from the Commission deemed that the circumstances in the UK demonstrated ‘the type of exceptional situation that the proposed safeguard mechanism is intended to cover’,237 despite a lack of evidence supporting this finding published by either the Commission or reports by the UK Department of Work and Pensions.238 The legal legitimacy of these restrictions are therefore put into question, particularly when it’s implementation can rely on unsubstantiated predictions of the impact of free movement and equal treatment.

As the UK voted to leave the European Union in the 2016 referendum, the benefit-brake mechanism was never implemented. Nevertheless, it is telling of the extent to which the EU would tolerate and was prepared to contribute to the sacrifice of free movement rights for working EU citizens to placate Member States’ desires to withhold access to national welfare systems. For Nic Shuibhne, the departure from equal treatment for a significant period of time, while not easing obligations on EU workers, such as tax payments, illustrates ‘the degree of the inequality of treatment contemplated’.239 If these measures had been adopted and implemented, EU migrant workers would have been expected to reside without the support provided by ‘in-work benefits’ for four years, regardless of their individual circumstances. Given the fragmentation of the labour market, discussed in chapter two, free movement under these requirements would not be a realistic possibility for many precarious, low-paid atypical workers. Such a limit would therefore have potentially reduced free movement rights beyond the pre-citizenship rules.



8.4.2.The EUs Sensitivity to Free Movement Concerns

This increase in political sensitivity surrounding free movement arose around the same period of time as the CJEU’s most restrictive judgments in Dano, Alimanovic, García-Nieto and Commission v UK, and has therefore been highlighted as a potential driver for this change. Spaventa is not alone in her opinion that ‘the Court is reflecting a change in the political appetite for citizenship’.240 O’Brien also points to the judgment in Dano, stating that ‘the Court was at pains to reassure Member States concerned about benefit tourism’.241

One of the most apparent examples of the CJEU reacting to political events is the judgment in Commission v UK, which was released just nine days before the UK’s referendum on membership to the EU. Blauberger et al note that the decision not to postpone such a politically sensitive decision, which was a ‘heated subject of campaigning’, illustrates ‘the Court’s willingness not to avoid the impression of political intervention’.242 The timing of this judgment may suggest the political intervention involved, while stark, was perhaps limited to the particular context of the UK and the upcoming referendum. For example, Costamagna described the judgment as an attempt ‘to join in the efforts to defuse British voters’ concerns with migration-related issues’.243 Verschueren also criticises this judgment, suggesting that the referendum ‘did not produce the result that the judges in Luxembourg probably had in mind’.244 While the intention may have been limited to intervention in the UK referendum, the implications are far-reaching and speak to the growing politicising of free movement across Europe. For O’Brien, the ‘sweeping acceptance of automatic exclusions of those falling foul’ of the right to reside test and ‘deference to the public finance trump card’ provides a shining example of the Court dismantling EU Citizenship in an attempt to both ‘placate the UK population sufficiently to tempt it to vote to stay in the Union’ and ‘accommodate Member States desires to discriminate’.245

By tracking the increase of both public discourse and media coverage of ‘benefit tourism’ or ‘welfare migration’, Blauberger et al identify a ‘strong correlation’ between increased public consternation and media attention to ‘benefit tourism’ and the more restrictive judgments of the CJEU such as Dano, Alimanovic, García-Nieto and Commission v UK.246 In particular, Blauberger et al draw a comparison between public discourse around ‘benefit tourism’ and the Court’s language in Dano,247 where the Court referred to the motive of EU citizens to move ‘solely in order to obtain another Member State’s social assistance’.248 Their research distinguishes the public mood from Member State opposition to free movement rules or threats of non-compliance, which they find has been present in many examples of expansive citizenship case law.249 While this correlation does not automatically imply causation, it is important to recognise, as O’Brien states, that the Court does ‘not operate in a vacuum’.250 In fact, the CJEU was specifically drawn to the attention and interest given to ‘benefit tourism’ in the public sphere when it was noted by AG Wathelet in his opinion in Alimanovic.251

The ties between the Court’s judgments and the political context suggests that the CJEU has been responsive to the political environment and may further suggest a politically motivated transition. While these decisions may be understandable and ‘may even play a vital part in the preservation of harmonious EU relations overall’, Nic Shuibhne argues that it represents ‘a tainted compromise’ where free movement rights, marketed to the public as rights for all EU citizens, are in fact restricted for only those who can afford them.252 Given the indications that the EU is willing to restrict free movement rights further, as evidenced in the negotiated benefit-brake with the UK, it seems that concern around the future for these rights is entirely warranted. However, a response to one political movement may be met with a backlash from another. Spaventa notes that by limiting free movement to an option only available to those who meet the residence requirements, while potentially aiming to comfort concerned populations, increases ‘the sense of alienation from … a project that is exclusive rather than inclusive in nature’.253 As a result, trust in the EU and perceived advantages of membership may be damaged. For EU citizens whose rights have been limited, and free movement no longer a realistic option, they may begin to question ‘what has the EU ever done for us?’.



8.5.Uncertainty and Inequality in the Free Movement of EU Citizens

Given that citizenship rights were already limited, further squeezing of who counts as a worker could see the extinction of free movement as a realistic option available to many EU citizens. For example, before the Court’s recent restrictive tendencies, Dougan identified the ‘added value’ of EU citizenship as merely ‘a charitable fund for distressed gentlefolk to help them overcome temporary financial embarrassments’ or to those who ‘seem deserving of support because they are trying to better themselves in some orthodox economic sense’.254 The Court’s judgments in Dano, Alimanovic, García-Nieto and Commission v UK has further reduced this ‘added value’ by limiting the scope of rights. By making equal treatment contingent on fulfilling the residence criteria in the Directive, the Court has condensed citizenship ‘rights’ into an exclusive privilege. The Court’s framing of free movement as a binary conflict of the ‘market’ interests of Member States against the ‘social’ interests of the citizen, ignores the need to balance multiple interests and ‘subdues the complex reality’ of the situations that arise.255 Nic Shuibhne highlights where the ‘balance between economic responsibility and protection of vulnerable citizens’, are ‘sidelined’ and ‘socially vulnerable EU citizens are not protected; and neither is their fate considered within the judicial discussion’.256 The case studies discussed in previous chapters demonstrate that it may not just the more conventional idea of ‘vulnerable’ citizens who are at risk, but those who are in any kind of atypical or flexible employment.

This section will therefore examine some of the consequences of the Court’s restrictive judgments, including the diminished ability for EU citizens to exercise free movement and what this means for the status of EU Citizenship and finally, the damage to legal certainty for EU citizens.


8.5.1.The Reality of Limiting Free Movement to Directive 2004/38

By binding equal treatment to an EU citizens’ ability to establish a right of residence under Article 7 Directive 2004/38, the full force of free movement rights are reserved for the economically active or those who have enough wealth or capital to be financially self-sufficient. The CJEU has even acknowledged that long-term free movement is severely restricted, with EU citizens having the luxury of not being required to demonstrate ‘sufficient means of subsistence and personal medical cover’ for the initial three-months in a Member State.257 By singling out the ability to move with no restrictions for three months,258 the Court recognises that after these three months, time is up on free movement, unless the residency requirements are met. As Davies puts it, this judgment confirms that ‘even the poor are entitled to move for short periods’.259 Additionally, Alokpa, discussed above, is illustrative of the Court’s willingness to treat free movement rights differently depending on levels of affluence. The only notable difference between the individuals in Alokpa and the previous case of Chen, where a right of residence was identified,260 is that self-sufficiency was established through pre-held resources in the latter whereas the former’s self-sufficiency would have to be earned through work. Despite AG Mengozzi’s wish to avoid ‘individual situations of Union citizens and their family members being treated unfairly’,261 the CJEU found that Ms Alokpa could not rely on a derivative right of residence from her children as they did not have sufficient resources, despite Ms Alokpa’s offer of employment which required a right of residence and permit to be granted.262 Spaventa rightly calls this out as a ‘form of hideous discrimination between those who have inherent resources … and those who have to earn their living’.263

Nic Shuibhne argues that the impact of the Court’s restrictive approach raises important ‘questions about the extent to which the existence and not just the exercise of free movement rights has been undermined’.264 For Spaventa, free movement rules now only cater to ‘the wealthy, healthy and good Union citizens’, leaving out those who have a low income, disabilities and health conditions and those who have alternative lifestyles.265 She further argues that the reactionary phase of the Court has returned EU citizenship to market-based rights as ‘the European project helps those who can help themselves and solidarity is confined to those who have proven their market credentials’ fostering exclusion and discrimination.266 Further to this argument and as seen in the case studies in previous chapters, clearly market credentials are not always enough to warrant solidarity. For atypical workers who do not earn enough or earn in the right way to be deemed economically active as a ‘worker’, EU citizenship as little to offer.

The limited added-value of EU citizenship also raises some serious concerns about the availability of free movement to all EU citizens. Unless a person is wealthy enough to reside in a Member State without accessing the welfare system, free movement is unlikely to be a viable option. Kochenov argues that these restrictions means that all citizens ‘who fail to construct their lives along the lines enforced and endorsed by the economic project’ are excluded from the rights and provisions that are supposed to go hand in hand with holding the status.267 Spaventa contends that this exercise reduces the status of an economically inactive EU citizen to ‘only one step above the “alien”’.268 This may have a ‘chilling effect’ on EU nationals, who may be discouraged to take the gamble of free movement or who may choose to move and, due to the lack of clarity and mystification surrounding the rights EU citizenship, unwillingly expose themselves to the risks it entails. In this regard, three months’ free movement, but with no entitlement to equal treatment,269 is a poor consolation prize for a community of citizens – especially when the reliance on economic activity reinforces many of the inequalities present in the labour market, resulting in Union citizenship having even less value for women or Disabled people.

National welfare models are also becoming more unequal and increasingly reliant on conditionality, linking eligibility for welfare benefits to responsibilities and engagement with various sanctions for non-compliance,270 a shift that is seemingly encouraged by the EU too.271 In some circumstances, this has also been extended to previously exempt groups such as Disabled people, lone parents and low-income workers and their families.272 The level of conditions relating to welfare benefits will differ greatly in different states, even within the territory of the EU. Nevertheless, the question here is not whether free movement fails to establish equality in welfare models, as many national welfare models are already unequal, but whether free movement, while inherently reducing the inequalities faced between some similar EU national workers and nationals of the Member States they live in, also preserves and perpetuates existing inequalities or introduces further inequalities between its citizens. Spaventa warns against the ‘link between rights and economic status’, present in national systems, being ‘reinforced and legitimised by its reiteration on a grander scale at the European level’.273 The danger of this potential spiralling inequality is highlighted by O’Brien, who documents the utilisation of treating EU nationals as a menace to justify the restriction of their access to benefits resulting in the holding up of EU nationals as ‘models’ of personal responsibility, working around increased levels of conditionality.274 Subsequently this inspires further conditionality for national citizens, who are expected to match the same level of individual responsibility.275 With this in mind, it is no surprise that conditionality in the UK has been extended to in-work benefit claimants and that they are held to increasing demands on the earnings and hours they must work.276

To return to the use of Everson’s distinction between entitlements and provisions, free movement rights’ dependence on economic activity means that the status of EU citizenship merely offers the ability to choose to engage in the European internal market.277 While, theoretically, any EU citizen could chose to exercise free movement as a worker, this choice is contingent on, among other variables, the available gaps in the market.278 The expectation to choose to work is applied irrespective of the diversity in personal circumstances and fails to account for existing barriers to work and unequal opportunities.279 More often than not, the requirement for economic activity ‘perpetuates particularism and inequality’ for marginalised groups already facing exclusion from the market because of these societal presumptions.280 Alongside the disadvantage this places on women and ethnic minorities, as recognised by Hervey,281 this also has a huge impact on Disabled people282 and those in ‘low paid, low status and low security jobs’.283 Ultimately, requiring a certain standard of economic activity284 means that any migrant worker who fails to acquire worker status cannot fallback on their status as an EU citizen to access welfare support and secure their ability to continue to reside and work in a host Member State. As discussed in previous chapters, a focus on employment, rather than other forms of economic contribution, means that caring responsibilities are also ignored when assessing a union citizen’s market credentials. Economic concerns alone cannot justify the strict approach to limiting lawful residence to residing in accordance with Directive 2004/28. The failure of EU citizenship to protect economic actors who are deemed to not work enough exposes the political choices that are made, not just about which Union citizens have economic credentials, but which have the right kind of economic credentials. While free movement gives the illusion of being available to all EU citizens, it is only practically achievable for a limited group of those who work enough.



8.5.2.The Uncertainty of the ‘Legal’ but Unlawful EU Citizen

Although permitted to move, reside and contribute to a host Member State, the economically inactive EU citizen cannot rely on that Member State for welfare support. Given that Member States do not always expel EU citizens who do not have a right of residence,285 an EU citizen, while not treated as living in the Member State ‘illegally’, does not have lawful residence in the context of Directive 2004/38 and, after the restrictive turn in case law, equal treatment rights. Kramer argues that EU citizenship should be viewed as a double-edged sword, offering protection from removal and overt discrimination but, by limiting access to social security, exacerbating the split between workers and non-workers where people are expected to ‘earn’ social citizenship.286 As Thym suggests, rather than actively removing these EU migrants, Member States may instead opt to ‘starve them out’.287 Equally a Member State may conveniently overlook these EU citizens, willingly accepting their labour and taxes while avoiding any duty to extend social solidarity to them.

The repercussions of the difference between lawful Directive residence and not illegal residence or presence also extends to the right of permanent residence, granted in Article 16 Directive 2004/38, in a host Member State for EU citizens who ‘have resided legally for a continuous period of five years’.288 Despite permanent residence emerging in a Directive tasked with facilitating and strengthening the treaty rights of all EU citizens to free movement, the term ‘residing legally’ in this context is considered to link directly to the right of residence requirements in Article 7 Directive 2004/38.289 Therefore, any period of time in the five continuous years relied on, where an EU citizen is deemed to be without a right of residence does not qualify, even if they have resided in a host Member State for well over the required five years. Long-term residents in a Member State who exercise their free movement rights in good faith and may not interact with their right of residence until it is needed will find out, at the point of need, that they do not meet the requirements. For those in irregular work, periods where their economic activity may drop below what is expected of ‘genuine and effective’ employment is at risk of having that period of residence disregarded and having the clock reset for building up five years of continuous residence under Directive 2004/38. Further to this, residing legally in this context has been interpreted by the CJEU to exclude time spent with derivative rights to reside that are not including in Article 7 Directive 2004/38,290 such as through Chen,291 Teixeira292 and Zambrano293 routes. The result of this leaves EU citizens who have a right to reside, and in the case of Teixeira carers have access to welfare benefits from this right to reside,294 but find that they cannot use this time towards gaining the EU citizenship right of permanent residence. Despite the potential benefit of permanent residence as a method of recognising and awarding rights to EU citizens based on integration, the technical eligibility criteria limits this to only the right kind of integration.

Long-term residence rights are therefore limited to only those EU migrants who are sufficiently economically active or financially independent. The dichotomy between lawful and not illegal residence can cause significant uncertainty for EU citizens wishing to exercise their free movement rights. If the Citizen’s Directive and subsequent case law visibly depart from the Treaty, the EU should seek to either correct this restrictive diversion or be responsible enough to, as Nic Shuibhne argues, alter the law to reflect these changes ‘through the legitimate channels of legislative action and Treaty change where needed’.295 This would require an honest recognition that free movement is not a right enjoyed by all Union citizens, and not even enjoyed by all economically active citizens. It should be clearly stated that where an EU citizen is not sufficiently economically active they may not have the right to access social security in other Member States.



8.6.Summary

The introduction of EU citizenship saw an extension of free movement rights from workers to citizens encompassed in EU primary law. These rights were not unconditional and instead were to be viewed in light of the limitations and conditions provided for in secondary law. It is through a restrictive lens to these limitations and conditions and treatment of secondary law as an almost overriding authority of the rights of EU citizens that has led to the dismantling of free movement for EU citizens who are not, or fail to maintain being, sufficiently economically active.

CJEU judgments on the free movement of EU citizens, while initially expansive, have since seen a shift to restrictive outcomes, limiting the ability of all EU citizens to claim equal treatment. Four changing aspects of the CJEU’s judgments have been identified as signalling this shift. First, the Court has altered the perceived objective of the relevant legislation, from the facilitation of free movement to emphasising the aim to protect Member States from the burden of free movement. Second, the CJEU’s re-examination of its approach to proportionality has seen a reversal of the previous individualised assessment, instead opting to implement ambiguous and potentially imaginary ‘likely overall burden’ assessments or ignoring proportionality altogether. Third, while previously expansive judgments were sometimes dismissed as merely concerning EU citizens who had their residence confirmed through a domestically issued permit, recent CJEU judgments have abandoned this protection, instead permitting Member States to discriminate against even those whose right to live and work in the country has been confirmed. Lastly, the Court has confirmed Member States’ recategorising of both financial support for jobseekers and utilising the vague language concerning social assistance benefits to expand to social security benefits, both of which permit further restrictions to eligibility for EU citizens. The combination of these changes has altered the way the CJEU engages with the status of EU citizenship, giving overarching primacy to the residency requirements in Directive 2004/38.

The significant restrictions on EU citizens’ free movement rights brought about by these cases were not triggered by an amendment to legislation and instead appear to be attributable to a change in political climate. Correlation can be drawn between an amplified, but unsubstantiated, concern of benefit tourism from Member States, the media and public discourse to the timing of the most restrictive judgments of the CJEU and the language used in them. The result of allowing free movement rights to be vulnerable to the political context they operate in leads to significant legal precarity and uncertainty. Through the authorising of sweeping discriminatory practices in more recent CJEU judgments, ‘economically inactive’ EU citizens have seen their free movement rights dismantled. Free movement must therefore be understood as a negative freedom as it requires activation triggered by enough or the right kind of economic activity.

This has implications for the fundamental status of EU citizenship. The journey of EU citizenship rights is significant here as it provides a glimpse into what the status of a supranational citizenship could have provided. While it is the case that many of the ‘achievements’ of EU citizenship are grounded in ties to economic integration, these limited achievements still offered a social safety net to some citizens who did not meet the residency requirements. Now, the deference to Directive 2004/38 as the full provision of a right of residence has meant that Member States can successfully restrict access to welfare benefits from those who need them, because they need them. The introduction of EU citizenship has therefore not released free movement from its market origins. EU citizens who are deemed to be economically inactive will not be able to enjoy freedom of movement without enduring great risk, if at all. As Nic Shuibhne puts it, market citizenship is not ‘a construct of the distant past’, but a continuing feature of Union citizenship.296 Economic activity remains the key to unlocking the full range of free movement and equal treatment rights. By viewing EU citizenship as a membership, EU nationals can choose, through enough market activity, to opt-in or ‘buy-in’ to membership. Enough economic activity to meet the residency requirements acts as a subscription fee. Any EU national is welcome to try to move to and reside in a Member State, but if this fee cannot be paid they do not have full membership and therefore move at their own risk.

Where does this leave the EU atypical worker? With the definition of work or economic activity being left deliberately vague and where work that is irregular, temporary, or low-income regularly facing exclusion from Member State’s narrowing interpretations of the ‘genuine and effective’ test, atypical workers may seek to rely on their status as an EU citizen to access equal treatment rights, especially where EU citizens face exclusion from the ‘standard’ labour market or must balance employment with informal and unpaid, albeit economically beneficial, care responsibilities. However, the rights of EU citizenship are now so limited as to be an inadequate and unreliable safety net. Atypical workers, if unable to establish worker status, are unlikely to find solace in their Union citizenship. This raises serious doubts about the extent to which atypical workers are protected in the EU’s market ‘citizenship’ or membership. As a status that supposedly rewards rights to those based on market engagement, the automatic assumption is that citizens engaged with and participating in the market should be awarded access.297 As flawed as market ‘citizenship’ or membership is, it still implies a collection of rights to those who can show their market credentials.

For those in atypical work, the question has become: are they economically active enough and in the right way to enjoy free movement and the rights associated with it?
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9

Conclusion

This book has investigated the free movement rights of atypical workers as a way of analysing the credibility of EU citizenship’s claim to ‘fundamental status’ in light of the changing labour market. I have argued that the EU concept of work and its national implementation can lead to the exclusion of atypical workers from equal treatment rights and the ability to exercise free movement. The position of atypical workers in free movement law has been examined with regard to the mobile EU worker, the EU migrant accessing rights in the UK and the Union citizen, to scrutinise the potential for free movement and equal treatment rights at each level.


9.1.Work as Defined or as Experienced

The first stage of this enquiry in chapters two and three examined the potential of Article 45 TFEU as a source of free movement and equal treatment rights for atypical workers. It considered whether the scope of economic activity under EU free movement law reflects the reality of work as experienced.

To examine the adequacy of the legal tests used to define economic activity, it is important to get a sense of how work in the EU and UK may be experienced. The labour market in Europe is fragmenting and work that is not full-time or permanent is increasing. New forms of work which sit in grey zones between employment and self-employment have emerged, particularly in the gig economy. Chapter two’s examination of secondary data offers some insight into the increasing variety of employment circumstances present in the European labour market, and that analysis forms the premise for assessing the adequacy of the EU definition of work in later chapters. Taking on atypical work is also not always a free choice. Data on demographic representation in the atypical labour market has indicated the over-representation of workers who face barriers to the standard labour market, such as Disabled workers, lone parents, young workers and migrant workers. The EU’s ability to provide free movement rights to atypical workers is relevant for a significant number of workers and will have an impact on the ability of marginalised workers who do not have the same opportunities as their comparators to engage in more standard employment.

Mobile EU citizens in the atypical labour market also face significant precarity in the form of underemployment, pay penalties, a lack of employment rights and risks to health. Access to welfare systems to offset or alleviate some of this precarity is therefore essential for those in atypical work to avoid the risks to personal wellbeing and falling into in-work poverty. Exclusion from equal access to social security systems because of a lack of economic activity is therefore no longer an accurate depiction of lived experience.1 Those engaged in economic activity need access to welfare rights in a host Member State. This book has demonstrated that the rise and precarity of atypical work presents obstacles to free movement. Alongside this, the contested scope of worker status and the risk of losing access to welfare benefits can create significant barriers for atypical workers and makes the prospect of moving to another Member State to take up an employment opportunity unfeasible – a consequence that will entrench the exclusion already faced by marginalised groups from more ‘typical’ employment by limiting their ability to take advantage of the opportunities that free movement presents.

Chapter three asked to what extent EU free movement law ensures the protection of equal treatment rights for atypical migrant workers and identified gaps in this protection. The decision to keep the EU definition of work broad and vague may have the appearance of inclusivity, but (possibly deliberately)2 devolves the responsibility to set the outer edges of worker status to Member States. The pivotal point in the definition – that work must be ‘genuine and effective’ and not ‘on such a small scale as to be regarded as purely marginal and ancillary’3 – has been used by the CJEU to incorporate a large variety of working situations including where work is conducted over relatively few hours per week, broad interpretations of remuneration and considerations of formal employment features. Despite this broad approach, the CJEU has not explicitly included other common characteristics of atypical work; some of these have instead been labelled as potential indicators of marginal and ancillary work.4 Gaps in the vague definition mean that Member States can refine and distil it, such that atypical workers may face exclusion from free movement rights. A possibly inclusive approach taken in a few CJEU cases cannot without clear, consistent domestic implementation give confidence to atypical workers that their free movement rights will be protected.

Together, these chapters identify the disjuncture between how work is experienced in the atypical labour market and the fragility of protection offered in EU free movement law. This research makes the case for the explicit inclusion of atypical work in free movement rights at the EU level, and for the adoption of a more nuanced recognition of how expectations of ‘genuine and effective’ employment should differ where personal circumstances create barriers to ‘typical’ work. Leaving the outer edges of worker status to the discretion of individual Member States risks the separation of EU citizens in atypical work, including those in already disadvantaged demographic groups, from the equal treatment rights, which are essential to mitigate precarity and make movement to another Member State for work feasible.



9.2.The Experience of Atypical Workers in the UK

Chapters four, five and six zoned in on the experience of atypical workers in the UK. Together these chapters contribute to the scrutiny of the UK definition of worker by evidencing how the test operates against common aspects of atypical working including low-income, inconsistent work, and overlapping or consecutive contracts. I have argued that this test infringes EU law, making the case for the EU to act on this incompatibility and for the UK Government to rethink the suitability of the MET considering the variety of work in the atypical labour market, especially as it has continuing relevance through the implementation of the Withdrawal Agreement.

Chapter four first took a doctrinal analysis of the MET and decision-maker guidance by examining materials introducing the MET, the rules themselves (including setting the MET at a considerably higher level than CJEU case law suggests is necessary for ‘genuine and effective’ work) and accompanying decision-maker guidance. This chapter argues that while, on the surface, these rules are technically compatible with EU law, they key is in the implementation. There are clear indications in press releases and guidance that the MET was introduced as a tool to restrict access to worker status.

Chapter five then combines these findings with empirical data collected from EU atypical worker interactions with the UK definition to argue that the MET is incompatible with EU law. In particular this chapter focuses on the ubiquitous reliance on earnings as an indicator of ‘genuine and effective’ economic activity. Empirical data gathered for this research has suggested two key sources of incompatibility. Firstly that the earnings threshold is frequently applied as determinative, withholding worker status on the basis of limited earnings, despite the CJEU declaring that limited remuneration does not have ‘any consequence’ for the determination of worker status.5 Additionally, the level and requirement for consistency of earnings in the MET disadvantages those with low-income or irregular employment. As the guidance offers little by way of addressing atypical work characteristics, such as overlapping contracts, decision-makers can easily get lost when navigating these issues. This study found cases in which decision-makers demonstrated restrictive approaches, categorising work as marginal and ancillary on the grounds that it is atypical. Secondly, where work falling below the earnings threshold was assessed under the second tier, decision makers face steers in the guidance to reassert the importance of income and hours worked, establishing what O’Brien calls a ‘presumption of marginality’ for work failing the earnings test.6 Case studies also demonstrated instances where decision-makers had taken into consideration factors which have been explicitly excluded by the CJEU, such as asserting that earnings must meet a level of subsistence. Overall, this chapter identifies a concerning preoccupation with earnings that undermines the broad approach taken by the CJEU and risks the exclusion of many atypical workers.

Chapter six then analysed the empirical data to find that the MET not only infringes EU law, but also results in workers in the atypical labour market facing compounded discrimination through a combination of the EU definition, UK interpretation and decision-maker tendencies. Applying a uniform test, without expressly accommodating the personal circumstances of workers has a disproportionate impact, limiting free movement rights for those who face barriers to more standard employment, arising from disability, from care responsibilities (disproportionately borne by women), and from domestic abuse. The chapter also identifies misleading or incorrect guidance which appears to prompt decision-makers to consider a worker’s motivation and physical capabilities – which could further hinder Disabled workers and encourages decision-makers to treat the motivations of those in low-income work as suspicious. In particular, the chapter makes an explicit case for protecting equal treatment rights for EEA nationals who provide informal care, drawing upon evidence of the problematic prevailing assumptions about care and work, and the requirement to balance both responsibilities to meet the standard of ‘typical’ worker status. The economic contribution of those balancing informal care with work is twofold but often ignored.

These discriminatory effects could be reduced with a more nuanced approach to these personal circumstances – either through EU-level instructions to explicitly recognise such variables as relevant factors for the consideration of ‘genuine and effective’ work or, where a Member State implements an hours or earnings threshold, through adopting a sliding threshold which appreciates barriers to work and constraints on time.

These two sections identify several flaws with the definition of worker status and its implementation at Member State level which risk the exclusion of atypical workers. The next step in this enquiry examines the potential of EU citizenship as an alternative source of equal treatment rights for those atypical workers who are deemed to be ‘economically inactive’.



9.3.Atypical Workers as Citizens

Chapter seven questioned the fundamental status of EU citizenship through its theoretical and political contexts. The status of EU citizenship was assessed against theoretical expectations of social citizenship, identifying that it has been unable to move past a market citizenship.7 This analysis identified two main challenges to EU citizenship which could limit its effectiveness for atypical workers. Firstly, the market roots of the status have left many of the rights it offers, including those which facilitate free movement, conditional on a citizen’s market credentials. Secondly, EU citizenship lacks the necessary affective components of solidarity to grow past its market confines. Seeking a shared identity is problematic, ineffective and unlikely in the EU context, while constitutional patriotism, though offering a viable route to solidarity, is too abstract and has not been fully embraced. Where solidarity exists, it is concentrated on reserving rights for those who can show their contribution to a host Member State. The full array of rights available under EU citizenship are therefore conditional on market activity. Yet the willingness to accept market activity or contribution beyond more orthodox expectations of secure and highly paid employment is limited. For citizens unable to demonstrate that they work enough, their status as EU citizens is of limited use.

Chapter eight then analysed the legal rights of EU citizenship in relation to free movement and equal treatment. Despite free movement and the protection from discrimination being theoretically available to all EU citizens on the basis of primary law, through Articles 21 and 18 TFEU,8 these are subject to limitations provided in secondary law. The CJEU’s recent restrictive interpretation of citizenship rights has elevated the residency requirements in Directive 2004/38 to supra-primary law status, effectively limiting primary law rights to only those with requisite levels of economic activity or self-sufficiency.9 The focus of the CJEU has diverted from EU citizenship as a status to facilitate free movement to an overarching concern for the ‘burden’ on Member States’ social security systems.10 Thus the legal instruments that remove barriers to free movement must be activated by economic activity; the status of EU citizenship provides little benefit if this cannot be established.

The significance of this transition is drawn alongside the recently amplified, but unsubstantiated, concerns of benefit tourism from Member States. The political sensitivity of access to welfare echoes the concerns, identified in chapter seven, of the limits of solidarity in a supranational setting. Alongside the EU-sanctioned restrictions on the equal treatment of workers in the UK and EU’s now defunct 2016 settlement, this chapter highlights the desire of Member States to reap the economic benefits of free movement, while curtailing the responsibility to support resident EU nationals – even when they are working. This places atypical workers, who are often both economically active and potentially dependent on welfare, in positions of considerable precarity.

Together these chapters illustrate the problematic entanglement of EU citizenship with the market. EU citizens who are deemed to be economically inactive cannot exercise freedom of movement without enduring great risk, if at all. For EU atypical migrant workers, being deemed economically active still matters.11 From this, EU citizenship emerges as an aspirational misnomer and is, at best, no more than a form of market membership. Citizens are treated as potential members, who must pay their subscription by demonstrating enough market activity to attain the equal treatment rights attached to being a mobile citizen of the European Union. As a status that supposedly rewards market engagement with access to rights, the automatic assumption is that citizens engaging with and contributing to the market should be granted access.12 However, for atypical workers, the question must be whether they meet the full requirements for membership.

This case study, analysing the impact of UK’s MET on free movement and equal treatment rights in the changing labour market, lends support to two key arguments developed throughout the research. Firstly, it demonstrates how some of the EU’s vague and imprecise definition can be manipulated in practice, and how it can become exclusionary. This reinforces the case for explicit inclusion of atypical forms of work and the recognition of personal circumstances at the EU level.

Secondly, in illustrating the exclusive nature of the test for economic activity alongside the limited rights available for those considered to be economically inactive, the research has contributed further evidence of EU citizenship’s manifestation as a form of membership. This goes further than critiques of EU citizenship as market citizenship, to suggest that engagement in the labour market is not decisive. Alternatively, taking the model of EU citizenship as a membership, equal treatment rights and citizenship rights, such as permanent residence are reserved for those workers who are economically active enough and whose economic activity is conducted in the ‘correct’ consistent and regular way – subscriptions must be paid and club etiquette rules observed. An EU citizen’s membership of the ‘equal treatment’ club is also constantly scrutinised. Unless and until they successfully prove five years of economically diligent membership, sufficient to attain the platinum membership card of permanent residence, even temporarily defaulting on the terms of membership can result in a complete loss of access to equal treatment. The limited conception of economic activity means that atypical workers may never be eligible for the perks of membership.



9.4.Beyond the UK and Future Challenges

For the UK, given the potential for the MET to exclude many atypical and vulnerable workers from free movement legislation, the transition out of the EU and the application of the Withdrawal Agreement must be scrutinised carefully to ensure that the rights of EU citizens are respected. As it stands, the MET still plays an important role for EU nationals in the UK. It is relevant for those who cannot evidence five years’ residence with the EU Settlement Scheme. This cohort will need to pass the right to reside test to access many public services such as welfare benefits and housing. As the exact scope of the Withdrawal Agreement is still under dispute, including whether a right to reside under the EU free movement rights must have been evident on 31 December 2020,13 it may also play an increasingly important role for all persons looking to seek to rely on their rights in the Agreement. Therefore, the inadequacies of the MET still limits the rights of EU atypical workers in the UK and is likely to continue to for many years to come.

Moving forward, it would be useful to expand this enquiry to the investigation of other EU rights associated with mobility, including experiences of cross-border claims, when residence and work are in different Member States, or where multiple work contracts are conducted across different Member States. While these factors did not appear in the cases examined for this study, a key theme throughout has been the recognition that lives, work and personal circumstances are rarely simple. Further research into these experiences of intra-EU mobility would be beneficial to flesh out the understanding of atypical workers experience with free movement.

It would also be beneficial to examine the free movement experience of EU migrant atypical workers in other Member States to see if their iterations of the definition of work present similar issues of exclusion. As mentioned in chapter four, restrictive applications of the worker status definition are not limited to the UK. Many Member States adopt thresholds using a mixture of earnings, hours or the two combined to assess worker status.14 While this does not mean that countries operating a threshold interpret the overall assessment as restrictively as the UK, it does highlight some of the impact a threshold can have and offers caution to the use of thresholds as a device for this task, particularly where those thresholds reinforce the norms of more standard employment such as consistent and regular work. Further research into the impact of thresholds in these Member States would be necessary to determine if atypical workers are separated from their free movement rights more systemically across the EU.

An anachronistic model of work that excludes – or enables Member States to exclude – atypical workers from equal treatment rights disproportionately impacts Disabled workers, women and workers with caring responsibilities. In failing to keep pace with the changing labour market, the EU risks entrenching inequalities, deepening the disadvantage and exclusion faced by these groups. The model of market citizenship to justify the exclusion of economically active citizens is not logically sound. What EU citizenship, the UK case study, and the problematic positioning of carers show us is that sterile arguments about the economic or political origins or ambitions of the Union miss the point. The economic is political – how economic activity is defined is not a matter of ‘fact’; it is a political choice. It is time to consider making a new one.
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