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Introduction

Collective redress remains a highly controversial concept in the EU in respect
of the need for its introduction and design. Its final shape, based on the pro-
cedural mechanism of representative action, was achieved in 2020 as a result
of the political consensus reached by the Member States. After decades of
discussions and hesitation, many issues were still too controversial to regulate
at the EU level. Therefore, Directive 2020/1828 on Representative Actions
(RAD)' leaves significant discretion regarding its implementation in the
Member States. Thus, it is not surprising that the new instrument is far from
perfect. A lot has already been said in this respect in the legal discourse. Still,
one general conclusion can be reached from this discussion—the success of
effective collective redress depends entirely on the Member States and their
enforcement procedures. With this in mind, the national perspectives are vital
to solve the puzzle of effective consumer collective redress.

This book, having an evidence-based character, attempts to examine the
system of consumer collective redress in Poland. Interestingly, this mecha-
nism has been operating there since 2009, when the law on group proceed-
ings was introduced. One can assume that with almost 15 years of operation,
Poland has sufficient experience so far, which enables us to reflect on the
functioning of the law. However, although the number of group actions sub-
mitted to the courts seems promising, only a few cases reached the final phase
of proceedings in which the court decided on merits.

The study aims to investigate whether representative actions serve as a
mechanism that facilitates the effective enforcement of consumer rights
within the European Union. The primary objective is to verify the hypoth-
esis that, through an in-depth analysis of Poland as a case study, a collective
redress mechanism significantly contributes to ensuring a high level of con-
sumer protection. The research in this field is justified due to the process of
globalisation of consumer markets, which means many consumers are likely

1 Directive (EU) 2020/1828 of the European Parliament and of the Council of 25 November 2020
on representative actions for the protection of the collective interests of consumers and repealing
Directive 2009/22/EC, OJEU of 4.12.2020 No. L 409 p. 1.
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2 Consumer collective redress in EU law

to be affected by the same or similar practices of a given trader. Even though
the damage caused by such a trader for individual consumers usually involves
small amounts, the mass claim submitted by a large group of consumers or
their representatives may be significant to the market. Therefore, infringe-
ments of consumer rights that affect a vast number of individuals may dis-
tort markets, making it challenging to deliver an innovative and competitive
consumer-oriented economy.>

How can collective redress influence the level of consumer protection,
and what does it involve? In simple terms, it expands the conventional view
of civil proceedings, putting multiple individual claims the central focus by
creating the possibility of obtaining redress for the group.® It allows, for pro-
cedural economy and efficiency of enforcement, many similar legal claims to
be bundled into a single court action. Collective redress facilitates access to
justice in particular cases where the individual damage is so low that potential
claimants would not think it is worth pursuing an individual claim. It also
strengthens the negotiating power of potential claimants and contributes to the
efficient administration of justice by avoiding many individual proceedings
concerning claims resulting from the same infringement of law.*

On the other hand, it seems evident that traders are not interested in intro-
ducing collective redress since it always involves additional costs of proceed-
ings. When there is no effective mechanism for law enforcement in place,
traders benefit from the rational apathy of consumers unwilling to pursue
claims in courts. The main argument voiced over the years by the business
environment against the class action system is that, at least in theory, it entails
the risk of abusive and frivolous litigation. Hence, in the process of designing
the system of collective redress, it is indispensable to strike a balance and find
measures that would enable the enforcement of consumer rights and, at the
same time, guarantee the safeguards for traders.

Despite the EU institutions’ awareness that effective procedural mecha-
nisms can significantly enhance consumer protection, they have primarily con-
centrated on substantive law so far. The EU consumer policy aims to balance
the market position of consumers and traders. This was expressed, on the one
hand, by undertaking initiatives consisting of imposing extensive information-
related duties on the professionals and, on the other hand, by avoiding the sce-
nario of the weaker party being insufficiently informed, equipping consumers
with new rights, among others, the right to withdraw from the contract, (leading
to restricting the principle pacta sunt servanta), prohibition of some behaviours,
that is protection against unfair, abusive contractual clauses or guarantees of
minimal rights that cannot be contractually waived. Until recently, collective

2 Green Paper of the European Commission dated 27.11.2008 on consumer collective redress,
COM(2008) 794 final version.

3 Wrbka, van Uytsel, Siems (2012).

4 Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, Towards a European Hori-
zontal Framework for Collective Redress, COM(2013) 401 final version.
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redress, being a procedural mechanism, has not become a widely discussed
form of enforcing the law and has not attracted enough attention in public
debate or the literature on the subject. In comparison to the first solution out-
lined in the substantive law regulations, which were introduced at the early
stage of development of the European Union, it was noticed comparatively
late that consumer protection remains ephemeral if it is not supplemented by
a mechanism to execute the rights granted effectively or if this process is made
difficult, given, for example, the necessity to cover high costs or long waiting
time for the judgement. This is why the EU started to make up for the missing
legislation in the field of procedural solutions, mainly through the introduction
of solutions aiming to facilitate seeking redress in individual proceedings (with
the leading example of European small claims procedure) or legislation on alter-
native consumer dispute resolution methods (ADR Directive).

The idea of collective redress in the EU was controversial from the outset.
To some extent only, it was first regulated as a hard law in Directive 98/27/
EC on injunctions for the protection of consumers’ interests.> The main short-
coming of this act was that it did not allow consumers who suffered from
infringement of the EU law to claim damages. Besides its deterrent effect,
injunction decision brought no benefit to consumers. They could not have
joined the injunciton proceeding and claim compensation but, instead, they
were obliged to initiate additional separate follow-up actions (individual or
collective) against the trader.

The problem of the limited effect of injunctions has been noticed by the
Court of Justice of the European Union (CJEU). In case C-472/10 Invitel,
the CJEU adjudicated that where the national court has recognised the unfair
nature of a term included in the consumer contracts in an action for an
injunction, such action affects all consumers who concluded an agreement
with the same terms, including also those consumers who were not a party
to the injunction proceedings.® This line of reasoning was developed further
by the latter case C-119/15 Partner.” The CJEU specified there that it is for
the national court to verify that the trader has an effective judicial remedy
against the decision on the injunction. Recently, in the famous-319/20 Meta
judgment, it has been confirmed that consumer organisations may bring opt-
out representative actions against traders infringing data protection rights if
national law permits so.®

w

Directive 98/27/EC of the European Parliament and of the Council of 19 May 1998 on injunctions
for the protection of consumers’ interests, OJEU of 11.6.1998, No L 166 p. 51, repealed by Direc-
tive 2009/22/EC of the European Parliament and of the Council of 23 April 2009 on injunctions
for the protection of consumers’ interest, OJEU of 1.5.2009 No L 110 p. 30.

Judgment of the CJEU of 26.04.2012, case C-472/10 Nemzeti Fogyasztévédelmi Hatosag v. Invi-
tel Tavkoziési Zrt, ECLI:EU:C:2012:242, para 44.

Judgment of the CJEU of 21.12.2016 in case C-119/15 Biuro podrozy “Partner” sp. z o.0. sp. k.
v. Prezes UOKIK, ECLI:EU:C:2016:987, para 47.

Judgment of the CJEU of 28.04.2022 in case C-318/20 Meta Platforms Ireland Limited v. Bun-
desverband der Verbraucherzentralen und Verbraucherverbdiinde — Verbraucherzentrale Bundes-
verband e.V., ECLI:EU:C:2022:322, para 83.
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4 Consumer collective redress in EU law

Undoubtedly, implementing measures to protect the collective interests of
consumers is a challenging endeavour for the legislator.” For example, there
are some explicit limitations arising from the specific functioning of the col-
lective entities, such as: (i) the necessity to create a certain group of people
who want to seek redress in legal proceedings and who are willing to bear the
costs of the proceedings, (ii) organisational barriers arising out of different
places of residence or seat of entities potentially interested in the participation
in the court proceedings, (iii) distributing information about the mass claim to
all the potentially interested claimants, and (iv) the necessity to agree upon the
standard strategy, encompassing, for example, the disputed amount, which—
in principle—should be equal for all the participants. On top of this are the
business concerns regarding the risk of abusive and frivolous litigation, which
also needs to be addressed in the legislative framework.

The limitations mentioned earlier led me to consider the structure that the
EU collective redress system should effectively adopt. To achieve this goal,
it was helpful to analyze the strategies used to address these challenges at
the national level. After scrutinising the model of the collective redress pro-
posed at the EU level, this book examines different legal mechanisms ena-
bling to claim redress as a group in different EU Member States and in the
UK. These mechanisms are based in particular on collective actions (com-
plaints) which—depending on the solutions adopted in the legal system—
may cover either group of people defined in abstract terms, for example, by
pointing to their common feature, or specific persons who expressed explicit
consent to participate in the group.!® Thus, the aim is to identify tools and
strategies related to collective consumer redress at the national level and
examine whether and how they could fit in and complement the EU legal
system. Because the collective litigation is rooted in the common law system,
the study refers to British law and the US class action system.

Since analyzing EU law requires a deep connection to the domestic legal
system, the research question is focused on how EU solutions translate into
Polish law. Exploring such interdependence involves the examination of
the relevant EU legal sources and legal acts passed by the Polish legislator
and drawing adequate consolations. For this goal, the study aims to analyze
and assess the Polish Act on Pursuing Claims in Group Proceedings of 17
December 2009 with the latest amendments.'! In the horizontal perspective,
the primary concern should be to discuss whether the above-mentioned act of
Polish law can be viewed through the prism of the common law class action
system, or—in reverse—through the prism of the mechanisms found in the
legal systems of other EU Member States. From the vertical perspective, the

9 Kramer (2013).
10 Stier, Tzankova (2016).
11 In Polish: ustawa z dnia 17 grudnia 2009 o dochodzeniu roszczen w postgpowaniu grupowym,
Dz.U. 2010 nr 7, poz. 44 (ze zmianami).
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goal of the book is to examine said act as to its compliance with EU law
and to verify whether the national legislator undertook to provide the high
level of consumer protection, as stipulated by the Directive 2020/1828 on
Representative Actions (‘RAD”).

Furthermore, this book aims to assess the effectiveness of the Polish sys-
tem of consumer collective redress, encompassing primarily such factors as
admissibility of collective redress, legal standing of the parties, funding of
collective actions, or duration of the proceedings. However, analyzing only
the legislative framework and the ‘law in books’ will not be enough to evalu-
ate the state of consumer collective redress in Poland. Therefore, the research
aims to investigate Polish case law regarding group proceedings in civil cases
initiated before the competent Polish district courts (in Polish: sgdy okregowe)

In that way, the study outlines the factual and current status quo, tools and
mechanisms that facilitate collective redress in Poland, as well as its evaluation,
and it recommends changes to enhance effectiveness, coordination and synergy.
The book’s findings create a complex program analysis concerning the state of
collective redress in Poland, which includes the EU concept and the experiences
of other Member States and the UK. An in-depth analysis of the Polish legal
system constitutes a comprehensive source of knowledge about the advantages
and risks associated with consumer collective redress. Still, it indicates which
aspects are critical from the perspective of consumers’ current needs.

The discussion in this book is composed of three fundamental parts.

The first chapter concerns the study of the nature of the concept of collec-
tive redress from the perspective of EU law. The term ‘collective redress’ was
coined in opposition to the US-style class action system, which EU institu-
tions have widely criticised. Therefore, after a brief introduction of key ter-
minology, this chapter starts with a comparison of the EU collective redress
mechanism and US-style class action. Further, it discusses the long and bumpy
route to the legislative framework for collective consumer redress in the EU,
starting from the first injunctive measures introduced in the late nineties and
ending with Directive 2020/1828 on Representative Actions. The answers to
the questions posed in this part enable me to move forward to the second and
third analytical parts of the research, in which concrete findings implementing
the concept of collective redress at the national level are presented.

The second chapter problematises various legal mechanisms that function
in the Member States and in the UK serving the consumers as a means of col-
lective redress. The primary analysis focuses on the legal solutions adopted in
Belgium, the Netherlands and the UK, where collective redress mechanisms
are fairly well-established. It includes the recent changes introduced to the
national laws by the implementation of RAD.!? The goal of this chapter is to
indicate how these mechanisms operate in practice and which solutions are

12 Since the UK left the EU, the UK legal system obviously does not need to implement EU direc-
tives anymore and RAD is no exception here.
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worth reception in other jurisdictions, including Poland, by the way of good
practices.

The third chapter has a national dimension in that it attempts to assess
the influence of the concept of collective redress on consumer law enforce-
ment in Poland. In this chapter, I present the data and analysis of case studies
of collective claims brought before district courts (in the first instance) in
civil cases between 2013 and 2020. The Ministry of Justice provides statisti-
cal information, which shows that between 2010 and the end of June 2021,
319 collective actions were brought in civil cases before the all district courts
in Poland.This statistical information does not refer to any particular court
file numbers or any specific regional courts, and therefore, examination of
this data serves only as a starting point before the in-depth analysis of group
proceedings, pending before the District Court in Warsaw (in Polish: Sgd
Okregowy w Warszawie). The analysis of court files is further complemented
by observations of different institutions and stakeholders involved with group
proceedings: municipal (regional) consumer ombudsmen (in Polish: miejscy/
powiatowi rzecznicy konsumentow) submitting group actions, representatives
of the Financial Ombudsman (in Polish: Rzecznik Finansowy), the Polish
Commissioner for Human Rights (in Polish Rzecznik Praw Obywatelskich),
the President of the Office of Competition and Consumer Protection (in
Polish: Prezes UOKiK) and some leading attorneys representing parties in
group proceedings in Poland. The findings included in this part of the research
cover also recent legislative changes introduced to the Polish law by imple-
mentation of RAD and the challenges and opportunities of this (not entirely)
new model of representative actions. Based on such a research material, the
third chapter of the book identifies and discusses the potential dysfunctions
of the collective redress mechanism. To conclude, it provides some concrete
solutions to the challenges identified above.

The findings presented in this book are based, first of all, on the dogmatic
method. However, it needs to be added that Zygmunt Ziembinski claimed that
legal dogma

is to serve the purpose of proposing a solution that would enable [us] to
retrieve a norm which effectively works towards materializing intended
effects in the social life and this being done on the grounds of a specific
concept of the sources of law which — in many respects — shows freedom
as to the solution about a given norm being binding in a specific system’.'®

Hence, to understand the expected influence of the EU law on the actual situa-
tion of consumers, it was indispensable to carry out an analysis of the empirical
material that covers the data related to the collective complaints in the civil cases
lodged at the district courts in Poland and conduct a study of the reasons for

13 Ziembifiski (1980).
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which some of them were rejected, denied, or returned to the consumers. The
fact remains that only based on the analysis of the real needs of the consumers
can we determine the expected model of collective consumer redress and sub-
sequently confront it with the legislative initiatives undertaken. Apart from the
dogmatic approach, the research used the analytical method. The comparative
method was used to identify the solutions emerging from good practices found
in the legal systems of Member States that are worth being adopted in Polish
law. The conclusions formulated are also based on the interpretation of the nor-
mative material, the analysis of the input of international scholars, and the juris-
diction of the Court of Justice of the EU and Polish courts that is relevant here.

These findings concern one of the most significant problems: the function-
ing of the justice system in practice and theory. They are formulated in reac-
tion to the discussion that was started a decade ago and concerns the future of
integration processes facing globalisation and digitalisation challenges. One
such challenge is to create a mechanism enabling one to react to consumer
law infringments at the global dimension, which affect a vast number of indi-
viduals across many Member States. Effective enforcement mechanisms of
collective redress are claimed to be the vital instrument facilitating access
to justice. The issue of the justice system’s effectiveness does not leave the
agenda of meetings between EU institutions and Member States. Thus, it is
surprising that despite its positive influence on facilitating access to justice,
the concept of collective redress has neither been broadly discussed nor given
its due place in the public debate or scholarly debate in Poland.

I hope that this book will trigger a discussion on the concept of collec-
tive redress in Poland. Regarding the socio-legal aspect of the research, it
shall influence consumers by making them aware of collective redress mecha-
nisms, especially regarding compensatory measures, and therefore increase
society’s trust in the justice system. This aspect, in turn, seems decisive for the
social development of the individual Member States, including Poland, and
for building civil society. However, if the collective redress mechanisms turn
out to be ineffective, their use by consumers will not be beneficial, which will
also bring some reflections.

References
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1 Consumer collective redress
in EU law

Consumer disputes are often characterised by a relatively small value of
claim. Anywhere in the world, in cases that involve limited individual
recovery, it is not economically feasible for consumers or for their lawyers
to advance a claim for redress. This point is driven home by the oft-quoted
remark by American Judge Posner that ‘only a lunatic or a fanatic sues for
$30.! However, if many small claims are aggregated into a single lawsuit,
people are more likely to pursue their claims and lawyers are more willing to
represent them before courts. In reality, collective redress might be the only
mechanism that ameliorates the problem of small claims.

The described problem and the potential solution are not novel. However,
until recently, the term ‘collective redress’ has not been widely part of the
public debate in the EU. Nonetheless, European consumers are aware of the
class action system that exists in the United States. This awareness is largely
derived from the exposure of EU consumers to pervasive American cinema-
tography, with probably the best-known example of the Erin Brockovich case,
portrayed by Julia Roberts, and some news stories on class actions. While in
the US the class action mechanism was first used some 50 years ago,” it was of
limited use in litigation in the national courts of particular EU Member States.
Although there is no single legal definition of collective redress, it seems to
be generally accepted by scholars and policy makers that collective redress is
an umbrella term that covers a wide range of procedural mechanisms tailored
for the collective enforcement of consumer law. In spite of the fact that these
mechanisms are very diverse—collective redress models and types differ sig-
nificantly worldwide—they serve the same purpose: enabling many claimants
to seek redress within a single proceeding.?

In this chapter, serving as a background for further discussion on the col-
lective redress systems in particular jurisdictions, very brief terminological
remarks are presented (1.1). In the opinion of the author, it is not possible

1 Carnegie v. Household International, 376 F.3" at 656 (2004).
2 Rule 23, Federal Rules of Civil Procedure was adopted in 1966.
3 Amaro et al (2018: 13-14).

DOI: 10.4324/9781003520849-2
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to examine the concept of collective redress without a short reference to the
American class action system. Thus, the EU’s and the US’s approaches are
compared to highlight the distinctions between these two concepts (1.2).
Further, this chapter examines the long and bumpy route to establishing a
legislative framework for collective consumer redress in the EU, starting
from the critical assessment of the first injunctive measures introduced in late
1990s (1.3), with a focus on challenges with consumer law enforcement under
Directive 2009/22/EC (1.4), followed by an examination of the controversial
Proposal for the Representative Actions Directive (Proposal for RAD),* (1.5)
and ending with an evaluation of the existing framework introduced by the
final version of the Representative Actions Directive.® (1.6).

1.1 Terminological remarks

Due to the diversity of national collective redress systems, there is no coher-
ent approach or universal definition of collective redress. However, there
appears to be a consensus among scholars that the major forms of collective
redress refer to court-based mechanisms initiated by private entities or indi-
vidual victims. In the literature these mechanisms are also recognised under
the umbrella term of ‘mass litigation.’®

With respect to private enforcement, Micklitz and Durovic classify four
major forms of collective redress: (i) the representative action, in which stand-
ing to bring an action on behalf of the group in order to get redress is granted
to a representative entity; (ii) the group action, in which the aforementioned
legal standing is granted to a member of the group; (iii) the model or test
case, in which the action is initiated by one or more persons and in which the
adopted judgment establishes the grounds for other cases brought against the
same defendant; and (iv) the United States class action style, which is a form
of group action led by professional lawyers who receive fees for their services
and claim compensation for the clients.”

Different classification, which also refers to private enforcement, is pro-
posed by Stoehr, who, as major forms of collective redress enumerates (i)
group actions (including the US-style class action), (ii) representative actions,

o~

Proposal for a Directive of the European Parliament and of the Council of 11.4.2018 on repre-
sentative actions for the protection of the collective interests of consumers, and repealing Direc-
tive 2009/22/EC, COM/2018/0184 final — 2018/089 (COD), hereinafter referred to as “Proposal
for RAD”.

Directive (EU) 2020/1828 of the European Parliament and of the Council of 25 November 2020
on representative actions for the protection of the collective interests of consumers and repeal-
ing Directive 2009/22/EC, OJEU of 4.12.2020 No. L 409 p.1, hereinafter referred to as “RAD”.
Hensler (2011: 306), Hensler et al. (2021: 1), Stadler et al. (2020: 1).

Durovic, Micklitz (2017: 81).

w
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10 Consumer collective redress in EU law

as well as (iii) group settlements existing in the Netherlands.® A broader
approach to collective redress is presented by some prominent scholars who
include not only court-based mechanisms but also non-judicial collective dis-
pute resolution and public enforcement by government regulators or ombuds-
men. Recently, Hodges and Voet also identified regulatory redress by the
intervention of public enforcers.’

In the EU, a representative action was selected from the above described
options. This mechanism has been chosen deliberately by policy makers to
mark that the EU collective redress system is unique and distinct from the US
approach. In this book, the representative actions, being an axis of the new EU
collective redress framework, constitute a benchmark for the further analysis
of the different mechanisms existing in the Member States and serving the
purpose of consumer collective redress.

1.2 EU collective redress vs. US class action mechanism

Discussions on the shape of an EU collective redress system originated in
the early nineties. At that time the class action system in the US was well
developed and widely used in practice. Thus, many strategies and means that
operated with success in the American legal system could have been trans-
planted to EU law. However, from the very beginning, the US-style class
action system was widely (and unquestioningly) criticised by EU institutions.

To show how distinct the two approaches are, in EU law and policy, the
term ‘collective redress’ was coined in opposition to the US-style class action
system. Over the years, within the discussion of the desired shape of the EU
model of collective redress, the European Commission debated that although
the US class action system is the best-known example of collective redress, its
functioning is highly controversial since it fosters a conflict of interests, and
by extension, frivolous and abusive litigation.!°

The Commission found that the most significant weakness of the US-style
class action system is that it allows cases to be based on poor merit, on the
one hand, and claimants need to receive adequate compensation since the
money is diverted to their lawyers, on the other.!' The American class action
system was called a ‘toxic cocktail’ of several elements—punitive damages,
contingency fees, opt-out and pre-trial discovery procedures. Therefore, class

8 Stoehr (2020: 1610-1614).
9 Hodges, Voet (2018: 1-2).

10 European Commission, Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions,
“Towards a European Horizontal Framework for Collective Redress”, 11.6.2013, COM (2013).

11 Hodges (2014: 71-75).
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actions were rejected by the EU.'2 In order to avoid the problems mentioned
above, the Commission advocated basing the EU model of collective redress
on procedural mechanisms different from the US class action style, namely on
representative and group actions.'

European objections voiced by the Commission against the US class
action system have been reasonably criticised. Inherent in the voiced objec-
tion is the implication that the US system is unfairly tilted towards claimants.
But the view is hard to support with objective evidence.!* Several aspects of
US law mentioned above generally apply to all civil litigation: punitive dam-
ages, contingency fees and expansive discovery.

Punitive damages provide plaintiffs with additional monetary relief beyond
the value of the harm incurred to punish the wrongdoer and deter him and oth-
ers from similar conduct in the future. That kind of damage is rarely awarded
in the US, but the risk looms large for defendants in class actions. It is a myth,
however, that punitive damage awards are all substantial. The decision on
punitive damages lies with the jury or, in the cases without a jury, with the
judge. The amount awarded by the jury is subjected to review by the judge,
who, according to the observed trend, often reduces the award or removes it
from the final judgment.' In the US, only a small percentage of the litigation
reaches the verdict stage, and if the cases are settled, there are no punitive
damages.'® Further, as a result of a US Supreme Court ruling, punitive dam-
ages are capped at four times the compensatory damages.!”

In the US, contingency fees promote a policy that facilitates access to the
courts. It is strictly connected to the role of the lawyers in the class action.'® In
US class actions, there is no contract between attorneys and class members as
opposed to European lawyers who are paid hourly or a flat rate. Instead, law-
yers and law firms fund US class actions in exchange for a contingency fee.

12 European Commission in MEMO/08/741 to the Green Paper on Consumer Collective Redress
— questions and answers, point nine stated “US-style class action is not envisaged. EU legal
systems are very different from the US legal system, which results from a ‘toxic cocktail’ — a
combination of several elements (punitive damages, contingency fees, opt-out, pre-trial discov-
ery procedures).”

13 European Commission, Communication (2013) “Towards a European Horizontal Frame-
work...” op. cit.

14 This observation is based on the notes I drafted on the occasion of prof. Deborah Hensler’s

Keynote Address during the seminar “Access to Justice and Class Action in England and Wales”,

organised at the University of Oxford on 6 May 2021. It was further confirmed by other Ameri-

can scholars at the Consumer Law Scholars Conference at Berkeley Center for Consumer Law
and Economic Justice on 29 February 2024 and by class action practitioners during TACD

Transatlantic Consumer Dialogue organised by National Association of Consumer Advocates

on 20 May 2024 in Washington DC.

Vanleenhove (2017: 27).

16 Op. cit., 29.

17 State Farm Mutual Insurance Co. v. Campbell, 538 U.S. 408 (2003).

18 Nagy (2019: 46-47).
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These fees aim to promote access to justice and make class actions affordable.
In the law and economics literature, there is explicit agreement that contin-
gency fees can better tackle agency issues between the client and the lawyer
than the hourly fee." Lawyers who are paid hourly receive remuneration irre-
spective of whether they win the case. This may induce them to put too many
hours into the case, delay it to obtain higher remuneration, and litigate cases
with a low probability of success.?’ All of these risks are eliminated in the
case of contingency fees. It must be noted that the court exercises control over
contingency fees and any fee awarded is subject to court approval. Further,
the class members receive notice of the requested fee award and may object to
the amount of the fees as part of the class administration process. As a result
of judicial oversight,2! pure contingency fees fixed by lawyers, as they are
classically understood, do not exist in the US.

Discovery in the US is intended to level the playing field between plaintiffs
and defendants. The scope of discovery is not discretionary. Over the years,
Supreme Court decisions and rule changes have narrowed the availability and
scope of pre-trial discovery.?? Over the past decade, the US Federal Rules of
Civil Procedure governing discovery have attempted to rein in discovery. In
2015, Rule 26 was amended to emphasise proportionality limits in discovery
and to list the factors that should be used to measure proportionality.?

Notwithstanding the European objections to the US class action system,
it must be noted by some scholars in Europe that the practical importance of
class action in the US is decreasing.?* This trend could be confirmed in the lat-
est case law of the US Supreme Court, which, among others, approved class
action waivers in consumer and labour law contracts.”

1.3 Opt-in or opt-out?

One of the most controversial ingredients of the purported ‘toxic cocktail’ of
the US class action system is the opt-out rule that permits named plaintiffs
(and their chosen lawyers) to represent a group without the members first con-
senting to the action.?® Under an opt-out system, the group comprises all the
individuals who may have been harmed by the same or similar infringement
unless they actively exclude themselves from the lawsuit. In such a case, they

19 Visscher, Faure (2021: 462-463) and the literature referred therein.

20 Op. cit., p. 462.

21 Baker et al. (2015: electronic source); Eisenberg, Miller (2003: 2).

22 Miller (2018: 40).

23 Klonoff (2018: 1956).

24 Stadler (2021: 22).

25 AT&T Mobility LLC v. Conception, 563 U.S. 333 (2011).

26 In literature, the opt-out system is called “representation without authorization”: see Nagy
(2019: 45).
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are not bound by the judgment and can pursue their claims individually.?” As
a result of the lack of specific authorisation for representation, the size of the
group can be enormous; therefore, in case of class action success, the size of
the compensation awarded to be paid by the defendant can be huge.

The main arguments voiced against the opt-out system in the EU include
(i) constitutional concerns, (ii) lack of foundation in European legal traditions,
(iii) technical difficulties in the identification of the affected group, and (iv)
the risk of abusive litigation.?® Firstly, it is argued that opt-out procedures
derogate from the autonomy principle. The final judgment, binding on all
class members who have yet to opt out, precludes future individual claims.
However, without such a mechanism, numerous small claims would never
go to court (because it is not beneficial), and the constitutional right of access
to justice would be infringed. Secondly, the opt-out rule is already used in
some EU Member States,” so the argument about this system being alien to
EU legal traditions is unfounded. Thirdly, although the distribution of com-
pensation might be complex in the opt-out system, there is a considerable
branch of cases in which it is relatively easy (for example, identification of
all individuals who entered the specific agreement with the same trader). Of
course, identifying the group members is easier when pre-trial discovery is
available, as discussed above in relation to US class action. Last but not least,
no statistical data confirms causation between the opt-out rule and abusive or
frivolous litigation. In contrast, such a phenomenon is not observed in any
EU Member State where a collective redress system is already based on an
opt-out mechanism.*

In the opt-in system, the group includes only those individuals who made
an explicit disposition to be represented. Consequently, the judgment is bind-
ing only on those who opted in, while others remain free to pursue their claims
individually. The opt-in procedures are perceived as more consistent with the
Member States’ legal and constitutional traditions, namely the principle of
party autonomy.’! However, when the claim’s value is low—as seen in many
consumer claims—it is unlikely that many individuals will invest their time
to join the group action. Consequently, such an opt-in model provides less
deterrence when traders impose small but illegal additional costs.** Further,

2

-3

The legislation of most Member States, including Poland, imposes the opt-in system. The opt-

out principle is applied by two Member States, namely the Netherlands and Portugal. In compar-

ison, four Member States (Belgium, Bulgaria, Denmark and, in competition cases, also the UK)

provide for a mixed system. See European Parliament, Collective redress..., op. cit., pp. 22-27.

28 Nagy (2019: 23).

29 Hamulakowa (2018: 95-117).

30 For a brilliant, detailed comparative analysis of all the arguments, please see Nagy (2019:
23-44).

31 Amaro et al (2018:85).

32 Hensler (2016: 246).
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identifying the group members is more manageable (they must expressly join
group action). However, practice shows many problems with determining the
group members in this model since group proceedings are cumbersome and
long-lasting.

It is also possible to keep both opt-in and opt-out systems parallel or
combine both models in one proceeding.’® In the first situation, the judge
typically decides which model is more suitable for the dispute. Opt-in pro-
ceedings might also be reserved for international disputes with opt-out for
purely domestic ones. Further, a combined model might be used in a situa-
tion where individuals opt to be involved in a group action. However, in the
proceedings, they opt out since, for example, they are not satisfied with the
settlement proposal.

The choice between opt-in and opt-out options has been widely discussed
in the literature. In line with my general observation, scholars reasonably
favour the opt-out model since it is most effective. Such a trend is notice-
able, especially from the law and economics perspective.** Visscher and Faure
claim that the argument that the opt-out model is contrary to party autonomy
is unconvincing because, due to rational apathy, this autonomy would not
result in an individual claim anyway.* For the same reason, Ervo claims that
the opt-out model, combined with compensatory relief, is considered the most
efficient solution to deal with widespread and dispersed damages.*® In favour
of the opt-out model, Sahin proposes to include the requirement of adequate
notice, aiming to reach each group member and provide them with informa-
tion necessary to the collective action on their behalf and their right to opt
out. She claims that with such an effective notice requirement, opt-out actions
would be compatible with the right of access to the courts while preserving
its ability to deliver compensation to many consumers.”” Based on practical
experiments, Nagy demonstrates no causation between the opt-out system and
the ‘litigation boom’; thus, the European fear of abusive litigation following
the opt-out model is unjustified.’

EU institutions lacked consensus on the choice of one principle regard-
ing the group’s composition at the EU level. To this end, the European
Commission recommended the opt-in model. It justified its standpoint, among
others, by stating that it makes it possible to respect the right of a person
to decide whether to participate and, thus, preserve the parties’ autonomy.>

33 Hamulakowa (2018: 97).

34 Visscher, Faure (2021: 460).

35 Op. cit.

36 Ervo (2015: 167-200).

37 Sahin (2019: 148).

38 Nagy (2019: 37-38).

39 Commission Recommendation of 11 June 2013 on common principles for injunctive and com-
pensatory redress mechanisms in the Member States concerning violation of rights granted



Consumer collective redress in EU law 15

A different approach was articulated by the European Parliament, which
favoured the opt-out or mixed system, leaving a margin of appreciation to
national judges since it is more effective and even ‘more justified in cases
where the exercise of ‘opt-in” would entail more damages, namely for the
consumers, in terms of the cost of joining, and for the traders, in terms of
the costs of notifying all parties involved.”* According to the findings of the
study commissioned by the European Parliament, the decision on the choice
of the variants in question should not be left to the discretion of the Member
States. This approach, however, has not been adopted in RAD.*!

1.4 Different routes to the EU consumer collective redress
framework

The diversity of collective redress mechanisms in some Member States with
respect to design, quality and operation, and the lack of them in another, gives
rise to different levels of consumer law enforcement in the EU. Being aware
of that fact, on the one hand, and noting the advantages and weaknesses of
collective redress on the other, the European Commission*? started to work on
a framework for collective redress at the EU level.

In the 1990s, the EU legislature observed the need to ensure the protection
of collective consumer interests in the EU. This issue was mentioned for the
first time in 1996 in the Commission’s Action Plan on consumer access to
justice and the settlement of consumer disputes.** Simultaneously, along with
the performance of the action plan, the Commission drafted Directive 98/27/
EC on injunctions for the protection of consumer interests,* aimed at creating
a mechanism that would make it possible to eliminate infringements of collec-
tive consumer interests. Directive 98/27/EC constituted a tool of procedural
law used in a case of the infringement of rights of substantive law, granted in
consumer directives attached to said act.*

under Union Law, 2013/396/EU, OJEU L 201/60, (hereinafter: Recommendation 2013/396/
EU), para. 21-24.

40 Amaro et al (2018: 86).

41 Ibidem. In RAD a very cautious approach towards this question was adopted. As far as domestic
actions are concerned, it is for the Member States to decide which model (opt-in or opt-out) to
follow, whereas the opt-in model is imposed for cross-border representative actions. It is dis-
cussed in the section 1.6.2. in this chapter.

42 To be more specific, two Directorate-General: DG SANCO and DG COMP.

43 Communication from the Commission “Action Plan on consumer access to justice and settling
consumer disputes in the internal market,” 14.02.1996, COM (96)13 final.

44 Directive 98/27/EC of the European Parliament and of the Council of 19 May 1998 on injunc-

tions for the protection of consumers’ interests, OJEC, L 166/51.

Sieradzka (2008: electronic source).
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Due to the amendments introduced to Directive 98/27/EC in 2009, it
was repealed by Directive 2009/22/EC on injunctions for the protection of
consumer interests.*® Despite the legislature being presumably aware of the
disadvantages of the existing mechanism, no significant amendments were
introduced. The lack of fundamental changes was justified by the fact that the
collective consumer redress model of that time was supposed to be comple-
mented by another instrument, which would make it possible to claim dam-
ages for breach of competition law. In the white paper on damages actions for
breach of EC antitrust rules (2008),*” the Commission suggested introducing
two collective redress mechanisms in competition law, allowing consum-
ers and small businesses to obtain compensation for damages: representa-
tive actions brought by qualified entities such as consumer associations or
state bodies and second opt-in collective actions. As a result, in 2009, the
Commission prepared the legislative Proposal for the Directive on Collective
Actions. However, the proposal was aborted due to strong resistance from
the business environment and heavy pressure imposed on the Commission
by some Member States.*® One of the arguments voiced against the proposed
mechanisms was the inconsistent approach to collective redress in the field of
competition and consumer law, which was caused by the fact that two direc-
torate-generals (DG), DG for Competition and DG for Health and Consumer
Protection, had different concepts regarding the future shape of the collective
redress system. While the first one favoured the introduction of a binding
mechanism in the field of compensatory redress, the second was far more
vague in its suggestions in this respect.*’ In order to provide coherent policy
in this field, the commissioners for competition, consumer affairs and justice
were requested to work together on further developments in the collective
redress system.*

However, the proposal to introduce a legal instrument enabling the claim
of competition law damages collectively remained controversial over the
years.”! To this end, to increase the chances of its adoption, the new Proposal
for a Directive on Competition Damages of 2013 did not mention collec-
tive action at all.”> The political solution adopted by the Commission was

4

[

Directive 2009/22/EC of the European Parliament and of the Council of 23 April 2009 on injunc-

tions for the protection of consumers’ interests, OJEU, L 110/30.

47 European Commission, White Paper on Damages Actions for Breach of EC antitrust rules,
02.04.2008, COM(2008) 165 final; see also: Sahin (2019: 41-42).

48 Hodges (2014:72), Sorabji (2014:74), Stadler (2013:483).

49 Compare European Commission, White Paper on Damages... (2008) op. cit. and European
Commission, Green Paper on Consumer Collective Redress, 27.11.2008, COM(2008) 794 final.

50 Hodges (2014: 72), Stadler (2013: 483-484).

51 Sorabji (2014: 74).

52 Proposal for a Directive of the European Parliament and of the Council on specific rules govern-

ing actions for damages under national law for infringements of the competition law provisions
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to separate the proposal for collective actions into a soft law instrument.
Thus, in 2013, the Commission issued its recommendation on common prin-
ciples for injunctive and compensatory collective redress mechanisms.** The
Commission indicated therein that all Member States should have collective
redress mechanisms at the national level for both injunctive and compensatory
relief.*® The goal of this document was not to harmonise the national systems
of collective redress but to introduce non-binding, general rules applicable
to both court and out-of-court proceedings.’® Recommendation 2013/396/EU
identifies specific safeguards relating to either injunctive or compensatory
collective redress,”” as well as common principles for both types of redress.
The last category includes, among other things, the principles regarding the
legal standing to bring representative actions, the admissibility of collective
actions, information on collective actions, the reimbursement of legal costs
of the winning party, the funding of legal actions, and some general princi-
ples about cross-border cases.*® According to the Commission, the safeguards
in Recommendation 2013/396/EU aim to provide a barrier against abuse.*
However, at the same time, this document allows Member States many
exemptions, which hampers this goal. Although Recommendation 2013/396/
EU was supposed to do its work, the latest comparative studies show that most
of the Member States did not follow the principles set out by the Commission.
Despite the existing guidelines, collective redress mechanisms are still sig-
nificantly varied.® Therefore, according to the predominant view, the recom-
mendation itself did not contribute to establishing a standard, pan-European
model of collective consumer redress.*!

When the Dieselgate scandal occurred in 2015, it became clear that the EU
needed a more coherent mechanism that enabled effective collective redress.
In 2018, the European Commission issued ‘A New Deal for Consumers’®that
proposed a new legislative package as an answer to the new challenges of

of the Member States and of the European Union, COM(2013) 404. See also: E. Sahin (2019:
47).

53 Toannidou, (2011:61).

54 Recommendation 2013/396/EU, op. cit.

55 Ibidem, Art. 2.

56 Voet (2014: 97-128), Hodges (2014: 78).

57 See Piszcz (2017: 223-250) for compensatory collective redress.

58 Recommendation 2013/396/EU, points 4-18.

59 Ibidem, para. 10.

60 European Parliament, Study on Collective redress in the Member States of the European Union,
2018.

61 Sorabji (2014: 75), Hodges,Voet (2018: 43).

62 Communication from the Commission to the European Parliament, the Council and the Euro-
pean Economic and Social Committee, “A New Deal for Consumers,” 11.04.2018, COM (2018)
183 final, (hereinafter: “A New Deal for Consumers”).
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consumer policy.* A New Deal for Consumers aimed at, among other things,
providing better redress opportunities for consumers, supporting effective
enforcement and enhancing the cooperation of public authorities in a fair and
safe single market.** In this respect, the Commission presented a Proposal
for RAD.® In that Proposal, the Commission wanted to modernise the exist-
ing model for the protection of the collective interests of consumers in the
European Union, which, in principle, should improve the efficiency of col-
lective consumer redress. The main innovation provided by the Commission
was the combination of collective injunctive measures and redress measures.
After years of discussions on the Proposal, RAD was adopted in 2020. It was
transposed by Member States by 25 December 2022 and applicable from 25
June 2023. However, there were some Member States (regrettably including
Poland) that did not implement RAD in a timely manner.®

1.4 Challenges to consumer law enforcement under
Directive 2009/22/ECY

The current shape of EU consumer collective redress established by RAD
builds on legal solutions provided in Directive 2009/22/EC. The latter, how-
ever, ‘did not sufficiently address the challenges of relating to the enforce-
ment of consumer law.”®® In order to determine whether RAD responded to
those challenges, it is vital to indicate the weaknesses of the consumer law
enforcement model provided by Directive 2009/22/EC. To comprehensively
assess whether the new solutions ‘strengthen procedural mechanisms for the
protection of collective interests of consumers,’ as is indicated in RAD, it is
indispensable first to discuss the critical problems observed under Directive
2009/22/EC. 1t is the only way to find out if (yes) how far the gaps identified
have been rectified by RAD.

1.4.1 The limited spectrum of legal remedies

First and foremost, under Directive 2009/22/EC, the only tool serving the
purpose of exercising consumer rights was the ‘action for an injunction for
the protection of consumer interests’ and no compensatory redress measures
were provided.® The only legal consequence of the injunction procedure

63 Jablonowska, Namystowska (2018: 11), Kowalczyk-Zagaj (2018: 120).

64 A New Deal for Consumers,” op. cit., p. 4.

65 Proposal for a Directive on Representative Actions, op. cit.

66 See: Chapter 3.

67 This section builds in the research findings drawing on the author’s publication: Mucha (2019b).
68 RAD, rec. 5.

69 Directive 2009/22/EC, op. cit., Art. 1.
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available under Directive 2009/22/EC was the prohibition of the trader from
continuing the infringement. The directive did not provide any further rem-
edies to remove the consequences of the infringement of consumer rights.
The European Commission emphasised that ‘as a general rule, the injunction
procedure introduced by the Directive does not enable consumers who have
suffered harm because of an illicit practice to obtain compensation.’”

This limited effect of the injunction procedure designed by Directive
2009/22/EC on consumer redress possibilities constituted a significant prob-
lem that hampered the mechanism’s effectiveness. The fact that consumers
could not seek compensation together with seeking an injunction and, there-
fore, were forced to commence separate individual proceedings posed unnec-
essary litigation risks and increased costs not only for consumers but also for
the whole justice system. It also discouraged consumers from pursuing their
claims collectively since even a successful action for an injunction might not
have resulted in positive financial implications.

It was reported that in most Member States, consumers cannot rely on
injunction orders. To claim compensation, they must bring a separate claim
for damages (individually or collectively).”! In many Member States, the
courts adjudicating compensation claims are not bound by a previous injunc-
tion order.”” Consumers have to prove the infringement (anew), the damage
and the link between the infringement and the damage. Only in some Member
States can consumers rely on injunction orders in their follow-on action for
compensation, where they then have to prove only the amount of the damage
suffered.”

1.4.2 Costs of the proceedings

One of the shortcomings of Directive 2009/22/EC was that it did not regulate
the issue of costs linked to the injunction proceedings but it left it to the dis-
cretion of Member States. In order to prevent abusive litigation and frivolous

70 Report from the Commission to the European Parliament and the Council concerning the appli-

cation of Directive 2009/22/EC of the European Parliament and of the Council on injunctions

for the protection of consumers’ interest, 6.11.2012, COM (2012) 635 final (hereinafter: “Report

on the application of Directive 2009/22/EC (2012)”), p. 9.

Report from the Commission to the European Parliament, the Council and the European Eco-

nomic and Social Committee on the implementation of the Commission Recommendation of

11 June 2013 on common principles for injunctive and compensatory collective redress mecha-

nisms in the Member States concerning violation of rights granted under Union Law (2013/396/

EU), 25.1.2018, COM (2018) 40 final (hereinafter: “Report on the implementation of the Com-

mission Recommendation 2013/396/EU (2018)”), p. 18.

72 Ibidem.

73 The Commission Report (2018) revealed that “In Denmark, Belgium, and Italy it is possible to
rely on an injunctions decision in a follow-on collective action in consumer law cases [...] In
Netherlands follow-on actions are possible not as a matter of law but rather of practice.”
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claims, the European Commission recommended following the principle of
reimbursement of legal costs to the winning party (the so-called ‘loser pays
principle’).” The latest report showed that Member States broadly apply
this principle in their civil procedural law.”” As a result, in the light of the
necessity to reimburse the costs of the opposing party, the claims are brought
mainly in these cases in which the probability of winning by the qualified
entity is high. In many Member States, the qualified entities have a Hobson’s
choice: if they win the case they may still be obliged to pay the costs of pro-
ceedings if the losing defendant cannot pay the costs.”® The research shows
that the financial risk linked to the proceedings for an injunction is the most
crucial obstacle that limits the number of actions for an injunction brought by
qualified entities. Therefore, it considerably impairs the effectiveness of the
collective redress mechanism in the whole EU.”

1.4.3 Limited effect of the ruling

Another significant problem related to the use of actions for an injunction
was the limited effect of the ruling.”® Studies conducted by the European
Commission confirmed that in most Member States, an injunction order is
issued concerning the case and the parties involved. This means it binds only
the qualified entity that brought an action for an injunction and the defendant
trader (inter partes effect).” In practice, if one trader infringes on the rights
of consumers and the infringement is identical to the infringement committed
by another trader, confirmed by an earlier judgment, the consumer cannot rely
on the previous injunction order but must prove the infringement anew. This
poses problems for the effectiveness of an injunction order, and therefore, it
increases the litigation risk and causes costs to the justice system.*

Only some of the Member States, in their legal orders, extended the effects
of the decisions issued as a result of an action for an injunction to other par-
ties (erga omnes effect), in particular concerning the nullity of unfair contract

74 Recommendation 2013/396/EU, op. cit., para. 13.

75 All Member States with collective redress mechanisms, except Luxembourg, follow the “loser
pays” principle in their civil procedural laws. See: European Commission, Report on the imple-
mentation of the Commission Recommendation 2013/396/EU (2018), op. cit. p. 8.

76 Report on the application of Directive 2009/22/EC (2012), p. 11.

77 European Commission, Staff Working Document: Report of the Fitness Check on consumer and
marketing law directives (REFIT), 23.05.2017, SWD 2017 (208) final and SWD 2017 (209)
final (hereinafter: “Fitness Check (2017)”), p. 103.

78 Report on the application of Directive 2009/22/EC (2012), op. cit., pp. 13-16.

79 Report on the application of Directive 98/27/EC (2008), op. cit., p. 9; Report on the application
of Directive 2009/22/EC (2012), op. cit., p. 14.

80 Fitness Check (2017), op. cit., p. 104.
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terms.?! Extending the effects of injunctions beyond the individual case has the
advantage of preventing repeated use of that term.%? However, some national
courts had doubts regarding the compliance of such regulation of national
law with EU law, especially regarding Directive 93/13/EEC on unfair terms
in consumer contracts.®* Therefore, this issue was examined by the Court of
Justice of the European Union (CJEU).

For the very first time, this question was analyzed by the CJEU in case
C-472/10 Invitel,** where the proceedings before the CJEU commenced due
to a reference for a preliminary ruling lodged by a Hungarian court. The refer-
ence was made in the context of public interest proceedings brought by the
Hungarian national consumer protection authority (NFH) against Invitel—a
telephone network operator. NFH alleged that Invitel used unfair terms in
contracts concluded with consumers, which made consumers pay fees that had
not initially been agreed upon between the parties. The Hungarian national
consumer protection authority declared the contested term null and void on
the grounds of being unfair and automatic. It imposed a retroactive reimburse-
ment to the subscribers of the amounts wrongly invoiced. The national court
was unsure whether it could declare the invalidity of an unfair term concern-
ing all the consumers who have concluded a contract with unfair contract
terms or only those consumers who are a party to the proceedings.

When answering this preliminary question, the CJEU recognised that
consumers are in a weak position towards the trader with respect to both
his bargaining power and his level of knowledge.*> Consequently, consum-
ers agree to the terms drawn up in advance by the trader without being able
to influence the content of those terms. The CJEU referred to Article 6 of
Directive 93/13/EEC, which provides that unfair terms shall, as provided for
under the national law, not be binding for the consumer and stated that this
provision aims to replace the formal balance of the contracting parties and to
re-establish equality between them.®® At the same time, the extension of the
effects of an injunction to all consumers is justified due to the deterrent nature
and dissuasive purpose of the action for an injunction.” Therefore, the CJEU
adjudicated that the declaration of an unfair contract term’s invalidity affects
all consumers who concluded with the seller or supplier concerning a contract
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Report on the application of Directive 98/27/EC (2008), op. cit., p. 9; Report on the application

of Directive 2009/22/EC (2012), op. cit., p.14.

82 The Opinion of the Advocate General, case C-427/10 Invitel, ECLI:EU:C:2011:806, para. 69.
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to which the same terms apply, including those not party to the injunction
proceedings.®®
Moreover, the CJEU stated that Directive 93/13/EEC does not preclude

where the unfair nature of a term in the general business conditions has
been acknowledged in such proceedings, national courts are required, of
their motion, and also about the future, to take such action thereon as is
provided for by national law in order to ensure that the consumers who
have concluded a contract [...] will not be bound by that term.®

By the above, the CJEU approved the extension of res judicata of the deci-
sion on declaring the unfairness of a contract term to consumers who are not
party to the proceedings. However, this obligation is imposed only on national
courts of those Member States that recognise the erga omnes effect of an
injunction.”

The question of the extension of the legal effects of an injunction order
as regards other parties was also discussed by the CJEU in case C-119/15
Partner.®' The judgment was issued due to a reference for a preliminary ruling
requested by a Polish court. The referring court asked whether a judicial deci-
sion, having the force of law, which declared the contract terms unlawful and,
as a result, had them entered into the register of unlawful standard contract
terms, can have the effect not only on the trader being a party to the proceed-
ings, but also in relation to other traders who use identical unlawful standard
contract terms. In the case in question, the Polish court adjudicated on the
appeal of Biuro Partner against the decision of the President of the Office of
Competition and Consumer Protection (UOKIiK) issued in an administrative
procedure (the court of first instance upheld the original UOKiK decision). In
the administrative decision, the President of UOKIiK found that Biuro Partner,
in its standard business conditions, used terms that were considered equiv-
alent to terms previously declared unlawful and consequently entered into
the public register of unfair terms. The President of UOKIK stated that those
terms harmed the collective interests of consumers and imposed a fine on the
company. The Polish court doubted such a decision since Biuro Partner did
not participate in the proceedings in which the standard terms were declared
unlawful and consequently entered into the public register.”
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The CJEU, however, adjudicated that the extended effect of the entry into
the public register of unfair terms does not contradict EU law on the condition
that the trader is vested with the relevant procedural guarantees.”® The main
requirement here is to ensure that the trader has an effective judicial remedy
both against the decision declaring that the terms are equivalent to the terms
entered into said register (in terms of the question of whether those terms
are substantively identical and having regard in particular to their harmful
effects for consumers) and against the decision stating the amount of the fine
imposed.**

Applying the reasoning presented by the CJEU in the cases /nvitel and
Partner, it may be argued that the extension of the effects of an injunction
order both on all consumers affected by the unfair contract terms and on the
traders who use such terms in consumer contracts is to be welcomed at the
EU level. However, the decision regarding the legal effects of the injunction
is left at the discretion of the Member States. In both cases, the CJEU does
not impose the obligation on the Member States to recognise the erga omnes
effect of an injunction order, but it states that such wording of the national law
does not contradict EU law.*

1.4.4 Limited application of cross-border actions

One of the most critical problems exposed by Directive 2009/22/EC is the
minimal application of existing tools to counter cross-border infringements.
Directive 2009/22/EC, following Directive 98/27/EC, permitted the qualified
entities of Member State A to bring an action in Member State B if the latter,
by trading with consumers in Member State A, were in breach of consumer
law. Thus, the qualified entities are vested with legal standing before foreign
courts. The court in Member State B would hear and decide the case without
questioning the legal standing of the qualified entity of Member State A.
However, it was demonstrated by the Commission in the reports that the
proposed concept of cross-border litigation is not used in practice. By 2008,
only one qualified entity from the UK (the Office of Fair Trading) used this
mechanism in two cases, bringing an action for an injunction to the courts
of Belgium and the Netherlands.”® The main reasons for the minimal use of
such cross-border litigation are the costs of bringing an action, the complex-
ity and length of the procedure, as well as the limited scope of the injunction
procedure (injunction is mandatory only concerning the case and the parties in
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question and is limited in terms of the national scope).’” Even though between
2008 and 2012, the number of cross-border cases increased (only around 70
injunctions with cross-border dimensions and 5,632 actions in total), most of
them were based on something other than the concept provided in Directive
2009/22/WE.* Although established abroad, the traders were sued in the
country where they directed their commercial activity, the consumer’s coun-
try of origin. The qualified entities brought actions for an injunction in their
language, own jurisdiction and in line with the applicable national law. This
allowed them to avoid many practical problems, such as language barriers or
difficulty identifying and assessing the trader data abroad.

The latest data confirmed that injunctions requiring the cessation or prohi-
bition of an infringement are still not used in cross-border cases, and the quali-
fied entities from different Member States do not cooperate enough with one
another in order to exchange good practices or develop common strategies to
counter widespread infringements.*

1.5 Addressing the problems in the Proposal for RAD

Outcomes revealed in the report on the implementation of the Commission
Recommendation 2013/396/EU published in 2018 confirmed the concerns
articulated by some scholars as regards the abidance of the safeguards provided
in Recommendation 2013/396/EU.'% It leaves no doubt that the non-binding
instrument cannot provide procedural coherence and ensure a homogenous
landscape of collective redress in the EU. Although the European Commission
recommended that all Member States have collective redress mechanisms at
the national level for injunctive and compensatory relief, nine Member States
did not introduce mechanisms for compensatory collective claims.'"!
However, it was also clear that the procedural mechanism provided in
Directive 2009/22/EC—action for an injunction—is not a sufficient instru-
ment to enforce consumer rights. Keeping in mind the mentioned lack of leg-
islation in this field at the national level, on the one hand, and being aware
of the problems hampering the effectiveness of the injunction procedure as
designed by Directive 2009/22/EC, on the other, the European Commission
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commenced works on new legislation that allows modernisation to comple-
ment the existing system of the protection of collective interests of consumers
in the EU.

Having this in mind, in the Proposal for RAD the Commission tried to
combine the procedural mechanisms existing in Directive 2009/22/EC (that
is, the action for an injunction) and mechanisms that, due to a political con-
sensus, were finally included in Recommendation 2013/396/EU, namely
the action for compensation. In this sense, the Proposal for RAD constitutes
a concept continuum that has never been included in a binding act due to
political resistance. In what follows the Proposal for RAD is examined as
to whether it answered the problems that have hindered the effectiveness of
existing mechanisms for collective redress.

1.5.1 Injunctive and redress measures

The most significant change included in the Proposal for RAD was the exten-
sion of the measures the qualified entities may seek within one or many pro-
ceedings. Following the Directive 2009/22/EC pattern, the Proposal for RAD
provided that the qualified entities may seek an injunction order (interim or
definite measure) to stop or prohibit the trader’s practice.'” The significant
change, however, was caused by introducing a different measure to eliminate
the continuing effect of infringement. In this respect, it provided for the pos-
sibility to seek compensatory redress, or—in line with the terminology used in
the Proposal—representative actions for compensation. In the redress order,
a trader may be obliged to provide for, among other things, compensation,
repair, replacement, price reduction, contract termination, or reimbursement
of the price paid (compensatory redress mechanisms).!%

The Proposal for RAD introduced the principle according to which pro-
ceedings initiated by collective actions for compensation, which were adju-
dicated in favour of consumers, shall be finalised with a redress order. Only
under particular circumstances—instead of a redress order—can the court or
administrative body issue a declaratory decision regarding the trader’s liabil-
ity towards the consumers harmed by an infringement of EU law. This discre-
tion was granted only in duly justified cases where, due to the characteristics
of the individual harm to consumers concerned, the quantification of indi-
vidual redress is complex and thus ineffective to be quantified within repre-
sentative action.'™ Such a declaratory decision may be directly relied upon in
subsequent redress actions (both individual and collective).!®

102 Proposal for RAD, op. cit., Art. 5.
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104 Proposal for RAD, op. cit., Art. 5.
105 Explanatory Memorandum to the Proposal for RAD, op. cit., point 1.
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The possibility of issuing a declaratory decision was strictly excluded in
two cases regarding mass harm.!% The first related to cases where the con-
sumers concerned by the infringement are identifiable and suffered harm
comparable to the one caused by the same practice concerning the time or
purchase.'”” The second one concerned cases where consumers suffered an
insignificant loss, and it would be disproportionate to distribute the redress to
them.'% In such cases, the redress shall be diverted to public purposes serving
the collective interests of consumers, such as awareness campaigns, consumer
legal aid funds, or consumer movements.'*

1.5.2 Legal costs and funding qualified entities

A major obstacle hampering the effectiveness of the injunction procedure pro-
vided in Directive 2009/22/EC is the high costs of proceedings commenced
by the action for an injunction. Under the Proposal for RAD, this problem
was solved only to some extent. On the one hand, the Proposal stated that
the Member States should ensure that procedural costs related to representa-
tive actions shall not constitute financial obstacles to the qualified entities
and this shall be achieved by limiting the costs of judicial and administrative
proceedings, granting access to legal aid and providing the entities with public
funding.!® On the other hand, however, the Proposal for RAD left it to the
discretion of Member States to regulate the cost of the injunction proceed-
ings. According to the Proposal, this act should not affect the national rules
concerning allocating procedural costs.'!!

It is worth noting that the legal framework proposed still applied the prin-
ciple according to which the costs of the injunction procedure were to be
borne by the qualified entity bringing representative action. At the same time,
the Proposal for RAD stated that the procedural costs of the proceedings shall
not prevent the qualified entities from effectively exercising the right to seek
redress. Although it did not regulate this question directly, it gave some guid-
ance as regards the possibility of funding of the qualified entities.

An interesting innovation introduced in the Proposal for RAD was the pos-
sibility of financing the activity of the qualified entities from the private sec-
tor, among other things, from the business environment. Member States might
have decided whether only some of the qualified entities financed by third
parties will be allowed to seek all the redress measures available (including
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compensatory collective redress). Regarding the entities seeking compensa-
tory collective redress, the EU legislator provided an additional obligation to
declare the source of the funds used for its activity in general and the funds it
uses to support the action.!'? Additionally, the qualified entities had to demon-
strate that they have sufficient financial resources to meet adverse costs should
the action fail. At the same time, the Proposal for RAD prohibited third-party
funding in case of actions brought against a defendant who is a competitor
of the fund provider or against a defendant on whom the fund provider is
dependent.

1.5.3 Duration of the proceedings

Following the need to ensure the effectiveness of the proceedings, the
European Commission provided that representative actions shall be treated
with due expediency.!''* By exception, a representative action for an injunction
order in interim measure shall have been treated according to an accelerated
procedure. This procedure aims to ensure that any further harm caused by a
trader’s practice, subject to representative action, may be prevented as quickly
as possible.!'* However, the Commission needed to provide guidance on the
course of those proceedings and provide any difference between both types.
There being no precise regulations in this respect, it is doubtful whether it
will constitute a turning point, making it possible to shorten the time of the
proceedings.

A promising solution proposed by the Commission was the ‘one-stop-
shop’ procedure allowing qualified entities to seek both injunctive and collec-
tive measures within a single proceeding!'® This provision aimed to increase
the procedural effectiveness of representative actions. This solution could
have significantly shortened the proceedings’ duration if adequately imple-
mented. The problem of rational apathy of consumers could be significantly
reduced if they could obtain redress without the necessity to bring a follow-up
action. However, it shall be noted that this proposal brought many doubts to
those Member States, including Poland,''® in which there exists a dual system
of injunctive and collective measures.
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1.5.4 The final effect of the decision

In cases where a one-stop-shop procedure is not possible and injunctive and
compensatory measures are sought separately, the European Commission
proposed an interesting solution to raise the efficiency of representative
actions. In line with Article 10 of the Proposal, the final decision of the court
or administrative authority, including the final injunction order, shall have
constituted a refutable presumption of that infringement for follow-up actions
seeking redress. Similarly, when the final declaratory decision regarding the
trader’s liability towards the harmed consumers is issued, and the follow-up
actions for redress are to be brought individually, such a decision irrefutably
establishes the same trader’s liability for the same infringement. This is par-
ticularly important since, as demonstrated above, group litigations are lengthy
and the duration of the proceedings is one reason consumers want to avoid
going to court.

1.5.5 Cross-border representative actions

The Proposal for RAD keeps the model of cross-border representative actions,
which permits qualified entities from Member State A to apply to the courts or
administrative authorities in Member State B if the traders from B breach con-
sumer law while trading with consumers from Member State A.'"” In the same
way, as under Directive 2009/22/EC, Member States would have to present to
the Commission a list of qualified entities designated in advance.

Notably, specific procedures for cross-border representative actions have
yet to be proposed. Lack of regulation in this respect implies for the quali-
fied entities the necessity to get acquainted with the relevant legal regulations
of another Member State (judicial or administrative, depending on the legal
order of the Member States). In the same way as it is practised under the
current law, it will entail some financial consequences, namely, the quali-
fied entity must bear the costs of the preparation of the claim, court fees,
remuneration of the lawyers from different jurisdictions, or translation costs.
Additionally, bringing cross-border claims will likely be hindered by uncer-
tainty regarding the choice of applicable law governing the dispute in point.
The Proposal for RAD does not provide or refer to any private international
law rules regarding the competent courts, the recognition and enforcement
of the judgments, or the choice of applicable law, and it does not refer to any
other act of EU law."'8 Leaving this area unregulated, the Proposal follows the
old pattern set in Recommendation 2013/396/EU.'"°
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The legal situation of consumers can be even more complex in the case
of representative actions brought by the same qualified entity to protect the
collective interests of consumers from different Member States. The Proposal
for RAD allows for bringing an action by a single qualified entity on behalf of
consumers from different Member States affected (or likely to be affected) by
the same infringement committed by a trader. Such cross-border action may
also be brought to the competent court or administrative authority by several
representative authorities acting jointly. Although introducing the possibility
to commence such proceedings is justified by the need to ensure the proce-
dure’s effectiveness, the lack of guidance on the course of such cross-border
proceedings is astonishing since it will pose many legal difficulties.

1.5.6 Business concerns

Finding a solution that allows for consumer access to justice and at the same
time prohibits abusive litigation was a big challenge. It was clear from the
beginning of legislative process that the stakeholders interests were very dif-
ferent. The proposed legislative framework has been strongly supported by
consumer organisations such as BEUC and widely criticised by the business
industry. Despite the assurances declared by the European Commission,'? the
main concern articulated by the business sector was that using representative
actions would give rise to abuse of collective litigation. It is undisputed that
to balance the interests of consumers seeking redress and the rights of traders,
the legal framework for collective actions shall include some procedural safe-
guards to prevent this legal instrument’s misuse. The Commission complied
with traders in that the Proposal for RAD should not incentivise competi-
tors, third-party investors and law firms to litigate against companies at the
expense of consumers. However, some stakeholders believed the Proposal
failed to provide many safeguards to minimise the risk of abusive litigation.
They argued that many of such elements included in the 2013 Commission’s
recommendation on collective redress'?' were not transferred to the Proposal
for RAD.'?? Some of the most problematic issues in this respect will be dis-
cussed below, since they impacted the final shape of RAD.
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1.5.6.1 Risk of abusive litigation

Predictably, the first concern voiced by the business environment related to
the possibility of consumers seeking compensatory measures. The indus-
try was firmly against introducing such measures from the beginning of the
Commission’s work on the collective redress framework. However, when it
became clear that after decades of heated debate, the redress measures would
finally be provided, the business environment argued that the scope of com-
pensatory measures should be significantly limited. Admittedly, among oth-
ers, the Proposal for RAD did not provide that the compensation shall cover
the actual harm suffered by the consumers and it did not explicitly exclude
punitive damages from its scope. Although the Commission noticed that puni-
tive damages could lead to overcompensation in favour of the consumers, it
did not explicitly prohibit such damages in the main body of the Proposal for
RAD.!? Instead it referred to the punitive damages only in its recitals, stating
that such damages should be avoided (and not prohibited).

Furthermore, the Proposal for RAD never explicitly referred to the ‘loser-
pays principle,” according to which the party that loses a collective redress
action reimburses the necessary legal costs the winning party bears. Instead
of such a principle, it included the Member State’s obligation to ensure that
the costs of the representative action may be recovered from the trader where
the action is successful (Article 15 point 2). Moreover, the Proposal neither
referred to the lawyers’ remuneration nor specified any calculation method. It
ignored the issue of contingency fees, which are calculated as a percentage of
amounts awarded, and—according to the business lobby—such information
would undoubtedly constitute an incentive to initiate litigation.

According to some stakeholders, ‘leaving the choice of safeguards to
Member States will lead to significant inconsistency, provoking a ‘race to
the bottom’ in safeguards and consequently leading to forum shopping.’'?*
Furthermore, the lack of necessary safeguards left defendants, including small
and medium-sized enterprises, ‘even more exposed to the risks of misuse
than under the US Class Action system.’'?> Comparison of the Commission’s
Proposal for RAD with the US class action system was particularly

123 Rec. 4 and 17 of the Proposal for RAD.

124 Joint Statement of the associations AIRE, Airlines 4 Europe, AmCham EU, Bitkom, CER, Dig-
italeurope, EDIMA, EEPIA, European Banking Federation, European Justice Forum, IATA,
MedTech Europe, US Chamber Institute for Legal Reform, Directive on Representative Actions
The European Commission’s proposal risks undermining civil justice systems to the detriment
of consumers across Europe http://www.cer.be/sites/default/files/publication/181008 Joint
%20Statement_Proposal%20for%20a%20Directive%200n%20Representative%20actions.pdf
(access: 5.04.2023).

125 Ibidem.


http://www.cer.be/sites/default/files/publication/181008_Joint%20Statement_Proposal%20for%20a%20Directive%20on%20Representative%20actions.pdf
http://www.cer.be/sites/default/files/publication/181008_Joint%20Statement_Proposal%20for%20a%20Directive%20on%20Representative%20actions.pdf

Consumer collective redress in EU law 31

controversial bearing in mind that for many years, the Commission kept
recalling that the US class action system is not envisaged in Europe.'?

1.5.6.2 Missing criteria for qualified entities

Another argument voiced against the Proposal for RAD was a lack of precise
requirements for recognition as qualified entities. In line with Article 4(1) of
the Proposal for RAD, qualified entities shall have satisfied only very general
criteria, according to which they: (i) shall be adequately constituted according
to the law of the Member State, (ii) shall have a legitimate interest in ensuring
that the provisions of the EU law covered by the proposal are complied with,
and (iii) they shall have a non-profit character. Regarding the second condi-
tion, the business lobby emphasised that such legitimate interest cannot be
only claimed on the surface. However, the entity shall demonstrate it and be
capable of being verified by the court.’?’ As it is additionally claimed, quali-
fied entities shall have proved their stability and seriousness by the minimum
period of existence to avoid abuses.

A solution that was clearly against the interests of the business environ-
ment was the possibility of constituting qualified entities ad hoc, with the
sole purpose of bringing a representative action, which was permitted under
Article 4(2) of the Proposal for RAD. Moreover, the Proposal did not explain
how the court or an administrative body shall demonstrate and verify the non-
profit character of qualified entities. It did not prohibit lawyers and litigation
funders from being members of qualified entities, which, according to traders,
entailed a risk that lawyers would use qualified entities for their profit-making
activities.'”®
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Likewise, there were many doubts concerning the possibility of third-
party funding. In line with the Proposal for RAD, Member States might have
decided whether the qualified entities financed by third parties will be allowed
to seek all the redress measures available (including compensatory collective
redress) or whether this right is only granted to some of them. As regards the
entities seeking compensatory collective redress, the Commission provided
an additional obligation to declare the source of the funds used for their activ-
ity in general and the funds they use to support the action.'” The Proposal
for RAD prohibited third-party funding in case of actions brought against a
defendant who is a competitor of the fund provider or against a defendant on
whom the fund provider is dependent. However, although the Commission
suggested that imposing such transparency over the funding source will pre-
vent abusive litigation, it did not specify how courts or administrative bodies
can verify it. This, in turn, entailed a risk of using qualified entities by one
company to act against its competitors.

1.5.6.3 Uncertainty in terms of consumer mandate to initiate
representative action

The Proposal for RAD made it unclear how consumers should join the group
to be represented. On the one hand, it stated that to obtain injunctive orders,
qualified entities shall not have to obtain the mandate of the individual con-
sumers concerned."*® Such wording might have suggested that the opt-out rule
is the governing principle regarding injunctive redress. On the other hand, the
Proposal did not refer to the necessity of having a consumer mandate to seek
compensatory redress. This left the decision on the choice of the opt-in or
opt-out model for compensatory redress at the discretion of Member States.
One unsurprising scenario was that the business environment was firmly
against introducing the opt-out principle.”®! As mentioned above, the number
of consumers represented within the representative action could be signifi-
cant, in line with this procedure. They are not obliged to grant consent to be
represented. Instead, they are included automatically since they have been
harmed by the same or similar infringement. Unless they withdraw the claim,
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consumers are bound by the judgment and entitled to compensation if such
is awarded. As a result, in the opt-out system, it could have been reasonably
expected that the total compensation awarded to consumers be higher, con-
trary to the trader’s interests.

1.5.7 Searching for a consensus in the trilogue

Many concerns of the business industry discussed above were shared by other
EU institutions dealing with the Commission’s Proposal for RAD at the later
stages of the legislative process. In March 2019, the European Parliament
adopted a legislative resolution acknowledging some stakeholder requests,
including the business environment.'*? The resolution suggested an explicit
prohibition of punitive damages (Article 6 para. 4b) and contingency fees
(Article 15a). It also required Member States to introduce the loser-pays prin-
ciple (Article 7a). With regard to third-party funding, in its resolution, the
European Parliament obliged the qualified entities to disclose to the court
all details of their financing to demonstrate that they are not in a conflict of
interest. Qualified entities would disclose how they are financed, organised
and managed to the public. Courts would be allowed to declare a representa-
tive action inadmissible where a third party funds it and where that funding
would influence the decision of a qualified entity, including its decision to
initiate a representative action, and where the defendant is a competitor of the
fund provider (Article 7 para. 2). In line with the amendments proposed by
the European Parliament, Member States would not be allowed to designate
qualified entities on an ad hoc basis (Article 4).

The Proposal for RAD was further referred to the Council, which in
November 2019 adopted its general approach.!3®> The Council presented its
own vision regarding the legislative framework for collective redress. The
main change proposed by the Council was introducing the distinction between
domestic and cross-border representative actions. In line with this suggestion,
the Member State may decide on the criteria for the designation of qualified
entities for domestic representative actions. In contrast, the criteria for the
designation of qualified entities for cross-border representative actions would
be decided at the EU level. Interestingly, this split of criteria was vigorously

132 European Parliament legislative resolution of 26 March 2019 on the proposal for a directive
of the European Parliament and of the Council on representative actions for the protection of
the collective interests of consumers and repealing Directive 2009/22/EC, (COM(2018)0184 —
C8-0149/2018 — 2018/0089(COD)).

133 Council of the European Union, General approach as of 21 November 2019 on the proposal
for a directive of the European Parliament and of the Council on representative actions for the
protection of the collective interests of consumers and repealing Directive 2009/22/EC.
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defended by the Council, which made it a condition sine qua non for giving its
green light for the European Commission’s Proposal for RAD.

The decision regarding the opt-in or opt-out procedure was left to the dis-
cretion of Member States, with a reservation that consumers from another
Member State would be required to opt in. Another meaningful change pro-
posed by the Council was to mitigate the effects of the final decision or judg-
ment establishing an infringement. The Council insisted on the solution to
which such a ruling shall be treated as evidence—and not a rebuttable pre-
sumption—in the context of any other action to seek redress against the same
trader for the same practice.

Additionally, the Council discussed the position of the Parliament speci-
fied in its resolution. However, to a large degree, the Parliament’s suggestions
were kept from the Council. Notably, the Council did not include the prohibi-
tion of contingency fees and referred to the loser-pays principle and prohibi-
tion of punitive damages only in the recitals of the Proposal. This is only one
of many examples confirming that the EU institutions have divergent views
regarding the shape of the legislative framework for collective redress.

1.6 A critical review of the collective redress framework
within RAD

The final shape of the EU collective redress system resulted from political
consensus reached at the EU level. It overcame decades of discussions and
hesitation about the need and form of collective redress in the EU.1** RAD
leaves significant discretion to the Member States since many issues turned
out to be too controversial to regulate them at the EU level. The new legal
framework for representative actions requires minimum-level harmonisation
and allows Member States to have a higher level of consumer protection.'?
It provides that at least one procedural mechanism that allows qualified enti-
ties to bring representative actions in each Member State shall comply with
RAD. This mechanism can fit into existing national law or constitute a distinct
procedural mechanism.

The following sections will show that the effectiveness of the consumer
collective redress system largely relies on Member States making regulatory
decisions to meet the obligations outlined in the RAD. The critical areas of
effective implementation will include setting down the conditions for domes-
tic actions, national rules on costs, financing collective actions and measures
implemented to assist qualified entities, and then bringing representative
actions.

134 Biard (2022: 96).
135 Gsell (2021: 1365).
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1.6.1 Limits of RAD in light of the principle of procedural
autonomy

One reason for the lack of a comprehensive EU-wide regime for collective
actions lies in a matter of the principle of procedural autonomy. Under this
principle, enforcement of law is left entirely in the hands of Member States.'*
In line with Art. 19 point 1 sentence 2 of the Treaty on the European Union,
Member States shall provide remedies sufficient to ensure effective legal pro-
tection in the fields covered by EU law. According to procedural autonomy, in
case of a lack of relevant rules at the EU level, Member States are free to set
up proper procedural mechanisms to enforce EU law.'? This is also the case
of enforcement of EU law on collective redress.'*

With reference to the principle of procedural autonomy, RAD does not
contain provisions on many aspects of proceedings in representative actions.
It does not regulate one of the most important issues of collective redress,
namely, the requirements for the admissibility of collective actions. Member
States have discretion as regards the admissibility criteria as far as national
rules do not hamper the effective functioning of the procedural mechanism for
representative actions required by the RAD. It is, therefore, for the Member
States to decide on the required degree of similarity of individual claims or
the minimum number of consumers concerned by a representative action for
redress measures in order for the case to be admitted to be heard as a rep-
resentative action.” In line with the principle of non-discrimination, RAD
states that the admissibility requirements applicable to specific cross-border
representative actions should not differ from those of specific domestic rep-
resentative actions.

Leaving the admissibility criteria of representative actions at the discretion
of the Member States is very risky from the perspective of the goal of RAD.
Laying down strict rules on admissibility may hamper the effective func-
tioning of the procedural mechanism for representative action before it even
begins. Admissibility criteria assessed by the court always have vast potential
for objections and delays since the defendant always contests them in the
first place. Moreover, when the admissibility requirements are too general, the
judge’s attitude towards the collective litigation may be decisive—evidently,
some judges are more favourable to representative actions, others might be
more reluctant, and some are unfamiliar with this type of proceeding.

It shall also be emphasised that according to RAD, courts or administra-
tive bodies may decide to dismiss manifestly unfounded cases as soon as they
receive the necessary information to justify decisions. Such a solution shall

136 Faure, Weber (2017: 823).
137 Krans, Nylund (2020: 1).
138 Weatherill (2022: 112).
139 Rec. 12 of RAD.
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prevent abusive litigation, which was feared so much by the business industry.
Having in mind that there is no objective evidence of any abusive collective
litigation in Europe so far, this relatively low risk is adressed by RAD with
exaggeration. It will be up to the national legislator and- in practice- up to
national judges or administrative authorities, to decide what constitutes ‘the
manifestly unfounded claims’ and consequently to decide on the number of
claims admitted to collective proceedings. Moreover, in the context of third-
party funding, discussed below, courts are empowered to take appropriate
measures to prevent conflict of interest, such as declaring a specific represent-
ative action for redress measure inadmissible. Again, it is difficult to escape
the impression that these measures protect business rather than consumer
interests, which only supports the strength of the business lobby in enacting
RAD.

1.6.2 Choice regarding opt-in or opt-out models

Another vital choice to be made by the Member States in implementing RAD
is to decide on the model according to which the group members will be repre-
sented. This is somehow suprising having in mind that all empirical evidence
confirm that opt-out system is the most effective. RAD refers to opt-in, opt-out
and a combination of both systems. In cases of purely domestic representative
actions, it leaves the decision about a choice of the system to the discretion of
the Member States. However, in the case of representative actions where the
consumers affected by infringement do not reside in the Member State of the
court or administrative authority before the representative action is brought,
RAD imposes the obligation of an opt-in system. In such cases, consumers
shall explicitly express their wish to be represented in a representative action
to be bound by the judgment. The ratio legis of such a solution ensures the
sound administration of justice and avoids irreconcilable judgments.

1.6.3 Different requirements for domestic and cross-border
representative actions

Conditions of designation and operation of qualified entities are essential for
a properly functioning collective redress system. They set procedural guar-
antees benefitting claimants and defendants in collective actions. They also
ensure qualified entities’ expertise, independence and capacity in complex
mass claims. However, these criteria must be flexible to ensure the effective
functioning of the collective redress system. Otherwise, setting too narrow
conditions will impede the designation of qualified entities and hinder access to
justice. The success of the collective redress system largely depends on which
and how many qualified entities are designated domestic and cross-border.
The Commission proposed one set of criteria for qualified entities in the
Proposal for RAD. However, in the trialogue process, the Council introduced
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a distinction between designation criteria for qualified entities authorised to
start domestic and cross-border representative actions. Cross-border repre-
sentative action means a representative action brought by a qualified entity
in a Member State other than that in which the qualified entity was designat-
ed." Where a qualified entity brings a representative action in the Member
State in which it is designated, that representative action should be consid-
ered a domestic representative action, even if that action is brought against a
trader domiciled in another Member State and even if consumers from several
Member States are represented with that representative action.! In prac-
tice, if a representative action is submitted by a qualified entity from country
A against a trader with domicile in country B before a court in country B
(according to the general rule of jurisdiction), the case shall be recognised as
cross-border representative action. However, suppose a representative action
is brought by a representative entity from country B on behalf of consumers
from country A, against a trader with domicile in a country B before a court
in country B. In that case, the case shall be recognised as a domestic case.

For cross-border representative actions, qualified entities should be subject
to the same criteria for designation across the EU, as specified in Article 4
of RAD. Qualified entities must be legally constituted and prove that they
had existed for at least 18 months before the designation request. They must
demonstrate 12 months of public activity in protecting consumer interests.
Member States could allow courts or administrative bodies to reject the legal
capacity of a qualified entity designated in another Member State if it is
funded by a third party with an economic interest in the outcome of the action.

The criteria mentioned above for qualified entities dealing with cross-bor-
der representative actions seem restrictive. It is expected that these require-
ments will give rise to the potential for objections and delays in the litigation
process. The litigation reality shows that if something can be contested in the
proceeding, it will be contested. Bearing that cross-border actions for injunc-
tions have rarely been brought up until now, it is likely that adding additional
requirements for qualified entities dealing with these cases will decrease the
number of cross-border representative actions even more.

We learn from experience that consumer associations in Europe have
mainly brought domestic representative actions so far. The best example
would be Volkswagen scandal in which collective redress actions had a nearly
exclusively domestic nature.'*> Against this background, it seems to be unrea-
sonable that the above-mentioned criteria for qualified entities do not apply

140 Article 3 point 7 of RAD.

141 Rec. 23 of RAD in connection with Article 3 (6).

142 BEUC, Seven years of Dieselgate. A never-ending story, available online at: https://www.beuc
.eu/sites/default/files/publications/BEUC-X-2022-130_Dieselgate 7th_report.pdf (access
22.10.2023).
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to domestic representative actions. In this respect, Member States can freely
establish the requirements for designation under national law. It is worth not-
ing that political concerns dictated such a split of criteria since Member States
wanted the EU to refrain from precluding their existing national collective
redress procedures.'¥

Another surprising novum introduced to RAD is a prohibition of desig-
nating qualified entities dealing with cross-border issues on an ad hoc basis
(Article 4). As a result, ad hoc designation is allowed but only for domestic
representative actions. Such a distinction is incomprehensible, especially con-
sidering the recent case law that shows that collective actions for investors or
financial services users were initiated by foundations established ad hoc.'* 1t
could be expected that this prohibition was also dictated by political consid-
erations and lack of consent of some Member States.

A very interesting solution for the future is the possibility of establish-
ing a European ombudsman dealing with cross-border representative actions
for injunctions and redress measures (Article 23(3)). Such an entity could
respond to many problems of cross-border collective actions and contribute
to the popularisation of this kind of law enforcement. According to RAD, by
June 2028 the Commission shall conduct an evaluation report of whether such
an entity shall be created.

1.6.4 Lack of private international law rules for representative
actions

Regrettably, building on the Proposal, RAD does not establish any rules of
private international law regarding representative actions. To achieve this,
adopting a regulation (rather than a directive) would be essential. This meas-
ure would reduce the chaos by resolving key issues like international jurisdic-
tion and applicable law. Regulation could have also provided a binding effect
of the outcome on other consumers harmed by the same infringement and
traders infringing the consumer law who were not participating in the pro-
ceedings. It will contribute to effective consumer law enforcement.

It has already been pointed out that Regulation 1215/2012' does not
provide any specific procedures for collective redress. It is justified by the
fact that this act was drafted with the tradition of the ‘one-on-one’ litigation

143 Biard, Voet (2021: 5).

144 Better Finance Legal Committee Position Paper on the Collective Redress Directive, avail-
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model in mind.'*® Legal scholars believe Regulation 1215/2012 needs to be
revised for cross-border representative actions.'¥’ The heated debate on the
application of private international law in cases of collective actions'*® was
triggered by the CJEU Schrems judgment.'® The case concerned Maximilian
Schrems, who started legal proceedings against Facebook before a court
in Austria. He alleged that the company infringed on his privacy and data
protection rights. Seven other Facebook users, domiciled in Austria and
abroad, assigned their claims for allegation of the same infringements to
Schrems. One of the questions referred by the Austrian court to CJEU con-
cerned international jurisdiction for disputes concerning consumer contracts
where claims have been assigned. The Austrian court asked whether Article
16(1) of Regulation no. 44/2001 (currently Article 18(1) of Regulation no.
1215/2012) can establish additional particular jurisdiction in the domicile of
the assignee, thus effectively opening up the possibility of collecting con-
sumer claims from around the world. Schrems argued that establishing such
jurisdiction is necessary to answer the need for collective redress and foster
effective judicial protection in consumer matters. Neither the CJEU nor the
Advocate General shared this view. The CJEU recalled that the consumer
forum is applicable only in so far as the consumer is in his capacity as the
plaintiff or defendant in proceedings'*® and it does not apply to assigned
claims. Consequently, Schrems, who was not a party to the consumer con-
tract in question, cannot enjoy the benefit of the jurisdiction relating to
consumer contracts. The CJEU also recalled that the assignment of claims
cannot impact the determination of the court having jurisdiction.'! It shared
the Advocate General’s opinion that an assignment of claims cannot provide
the basis for a new specific forum for a consumer to whom those claims have
been assigned. !>

The argument presented by the CJEU in Schrem’s case is compelling.
Application of consumer forums to assigned claims will bring a risk of
forum shopping by allowing the possibility to choose the place of the more
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favourable courts for collective actions.'” In the Attorney General’s words,
such a solution could lead to unrestrained targeted assignment to consumers
in any jurisdiction with more favourable case law, reduced costs, or more
generous jurisdictional aid, potentially leading to the overburdening of some
jurisdictions.'** Although Regulation 44/2001 does not establish a new par-
ticular jurisdiction, Attorney Generals saw the possibility of establishing such
jurisdiction in the national law.'s

Regrettably, RAD did not introduce any consumer forum rule concern-
ing cross-border representative actions. The lack of such regulation implies
that the general rule on jurisdiction applies. Namely, the defendant is sued in
the Member State of his domicile. In cross-border representative actions, the
old problems under Directive 2009/22/EC (costs, lack of qualified entities’
expertise in foreign law) still need to be solved. The qualified entity from the
consumers’ Member States is still obliged to start the proceedings in a differ-
ent Member State.

1.6.5 Unsolved problem of funding and costs of proceedings

Adequate funding is key to a successful collective redress system.'** Because
most consumer organisations and foundations acting as representative enti-
ties of non-profit-making character have very limited financial resources and
public funding is often insufficient, an alternative funding source is essential
for collective litigation. Without adequate resources to cover all the costs of
proceedings, such as court fees, lawyer fees, expert fees and administrative
costs entailed by the need to inform the consumers at all stages of the proceed-
ings properly, qualified entities may be deterred from bringing representative
actions and access to justice may be hindered.'>’

Despite the above, European legislators remain sceptical of third-party
funding and favour entities with public support. A final version of RAD allows
third-party funding only insofar as it is allowed by the national law of Member
States and only insofar as some safeguards preventing conflicts of interests are
provided.® For this purpose, the decisions of qualified entities shall not be
unduly influenced by a third-party funder in a manner that would be detrimen-
tal to the consumers concerned. At this point, it is worth discussing the conflicts
of interest. RAD specifies that conflicts of interest can be implied by the direct
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funding of an action by a trader who operates in the same market as the defend-
ant, thus being the defendant’s competitor and possibly having an economic
interest in the outcome of the representative action. However, the European
Commission interprets this provision by allowing the indirect funding of repre-
sentative action by organisations financed through equal contributions by their
members or through donations, including traders’ donations in the framework
of corporate social responsibility initiatives or crowdfunding. These contribu-
tions should be considered eligible for third-party funding, provided that the
third-party funding complies with the requirements of transparency, independ-
ence and the absence of conflicts of interest. However, as mentioned above,
Member States can decide whether they allow third-party funding.

To assess compliance with general rules regarding finding representative
actions, national courts and administrative entities are empowered to take
many actions. In order to prove compliance with the requirement of transpar-
ency, qualified entities shall disclose to the court or administrative authorities
a financial overview that lists the sources of funds used to support the repre-
sentative actions. Further, courts or administrative authorities are empowered
to require the qualified entity to refuse or make changes regarding relevant
funding and, if necessary, to reject the legal standing of the qualified entity in
a specific representative action.

In theory, qualified entities could turn to commercial litigation funders to
finance the representative actions. However, leaving the decision about third-
party funding to the discretion of the Member States deprives many qualified
entities of this kind of funding in practice. It is unlikely for those Member
States that do not allow third-party funding to change their legislative land-
scape in this regard in the implementation of RAD. Even with this, Member
States must ensure that qualified entities are not prevented by the costs of pro-
ceedings from seeking effective injunctive and or redress measures, Article
20(1), but at the same time, they are not obliged to finance representative
actions by any means. Some national legal orders provide measures that
address the challenges posed by the costs of proceedings such as structural
public support, exceptions from court fees, access to legal aid, etc. However,
experience shows that more than these measures is needed to satisfy the
principle of effectiveness of the collective redress system. Indeed, collective
actions are very complicated and extremely expensive. Therefore, only pri-
vate investors with an economic interest in bringing the representative action
(as an investment with the agreed rate of return) can genuinely meet the needs
of funding collective litigation.

1.7 Conclusion

The road to European collective redress has been long and twisted. Despite
more than 30 years of discussion and debate, the EU has not enacted a
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free-standing collective redress regime, since most of the key decisions are
left at the discrecion of the Member States The legislative framework pro-
vided by RAD sought to find a balance between consumer access to justice
and safeguards to avoid abusive litigation. However, it is difficult to escape
the impression that protection of business industry, and not consumers, is at
the heart of this legislative framework.

The existing framework is significantly limited by the principle of proce-
dural autonomy. According to RAD, each Member State shall have at least
one procedural mechanism to allow bringing representative actions but it is
up to the Member States to create the procedural rules governing this matter.
The main success at the EU level remains the creation of a mechanism for
collective redress that includes both injunctive and compensatory measures.
There is little doubt that consumers would seek compensation collectively.
But, in order to make it happen, some additional actions must be undertaken
by the Member States.

Funding the collective redress is the most basic need that must be satisfied
by Member States to fully implement RAD. In recognition that consumers
should not bear the costs of the proceedings on one hand, and having in mind
that the EU collective regime should not be based on the activity of profit-
driven lawyers on the other, there emerges a question of who shall pay for rep-
resentative actions in the EU. RAD is very vague in this respect. One possible
answer is allowing public funds for representative entities. Currently con-
sumer organisations in many Member States are underfunded and there is no
sign of any change despite implementation of RAD. To this end, third-party
funding is promising. One may say that, contrary to the Commission’s claims,
inflow of third-party capital will bring ‘representative actions’ in a ‘European
way’ somehow closer to the US class action style in the sense that the pro-
ceedings might be financed by the business sector. In the absence of provi-
sions regarding third-party funding in many Member States, it is expected
that the question of the control of the source of the funds will be regulated in
more detail. This would be indispensable in order to prevent third-party trad-
ers from providing financing for collective actions against their competitors
or dependent entities, as stipulated by RAD.

The success of the representative actions in Europe is also controlled by
judges and/or administrative bodies adjudicating and deciding on collective
actions. These proceedings are new to most EU Member States’ legal sys-
tems. Even in those Member States (or former Member States in the case of
the UK), where some forms of collective redress existed before the implemen-
tation of RAD (such as Belgium or Poland) national experiences are not very
broad. It is not surprising, since in the EU there is generally no class action
culture. Continental law judges are mostly reluctant towards collective action
because they are simply unfamiliar with this kind of proceedings. It is easier
for them to adjudicate in the cases brought as a result of the individual pro-
ceedings, which they are used to doing on a daily basis. For the representative



Consumer collective redress in EU law 43

actions to be effective, the judges and administrative authorities must be con-
vinced through education that this kind of proceeding can help to improve
the functioning of the justice system by providing broader redress to more
persons harmed by law-breaking traders. Thus, judges shall consider collec-
tive actions as a mechanism that could minimise their workload rather than
as a mechanism that adds them some additional tasks. For those judges and
administrative authorities who want to ‘cooperate for the good functioning of
representative actions across the EU,’ the European Commission created the
electronic platform ‘EC-React’ for information exchange on representative
actions across the EU. However, registration on the platform is on a voluntar-
ily basis, so again, there must be the will of the judges and administrative bod-
ies to share their know-how and build a community that will help to develop
and familiarise collective litigation in the EU.

A vital issue that must be duly analyzed by the Member States is the
involvement of lawyers in the representative actions. Unsurprisingly, RAD
does not mention this question at all. It provides that the representative actions
must be brought by representative entities but it remains doubtful whether it
could be done properly without the support of lawyers. Having in mind that
collective actions are time-consuming and costly, the important issue remains
the lawyer’s remunerations. Except in occasional pro bono cases, one shall
not expect that law firms will represent consumers for free. The possible solu-
tion could be an introduction of contingency fees, which is currently not regu-
lated under RAD. It can be assumed that since it is not clearly prohibited by
RAD, Member States may decide upon allowing fees for lawyers that are paid
only if a case is won. It would be reasonable to expect that the Member States
will regulate the amount of fees, which could encourage law firms to represent
the consumer organisations and make the representative actions profitable, on
the one hand, and will guarantee that consumers will not be deprived from the
significant amount of compensation awarded by the court or administrative
authority, on the other.

Despite the many problems arising out of the application of Directive
2009/22/EC (being currently repealed by RAD) caused by its vagueness,
these issues were not addressed by the EU in the new legislation. The length
and costs of proceedings, difficulties relating to cross-border proceedings—
these are just some examples from the long list of issues that were very well
known to the EU legislator but regrettably not addressed by RAD. The wide
margin of appreciation left to Member States has been criticised already in
relation to the safeguards contained in Recommendation 2013/396/EU, which
allowed many exemptions for Member States. This margin was considered
the reason this soft law mechanism was unsuccessful.

Instead of learning from the mistakes of the past, the EU is stubbornly fol-
lowing the same path. Perhaps the most striking example is that RAD leaves
the choice to the Member States as regards the system of consumers joining
a collective action. RAD does not specify whether it should be the opt-in,
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opt-out, or a mixed system. Leaving this crucial point to the discretion of
Member States excludes the possibility of the creation of a coherent system
of collective redress at the EU level. This—in turn—may bring some doubts
regarding the enforcement of redress measures and injunctive orders issued
in the course of injunction proceedings at the EU level. To be sure, better
coherence brings better enforcement of the law. However, it may be argued
that instead of specific solutions in this respect, the EU institutions should go
further than issuing vague declarations. Keeping in mind all of the above men-
tioned, it will be up to the Member States to decide whether RAD will signifi-
cantly improve the European landscape of collective redress and strengthen
the mechanism for the protection of collective consumer interests.
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2 Private enforcement of consumer
collective interests

A comparative perspective

In the EU, there is no unified system for law enforcement. Instead, Member
States defer to the national legislatures to decide how consumer rights will be
effectively enforced in particular jurisdictions. EU law requires the collabora-
tion of the Member States to implement and transpose European legislation
into national law and to enforce the relevant provisions. Due to the difficulties
that Member States encounter with regard to the choice of procedural options,
an implementation deficit may occur in many areas, including consumer law.'

National traditions in the domain of consumer law enforcement are varied.
Some Member States traditionally followed private enforcement while others
adopted a public law enforcement model (most Central and Eastern European
countries, which, within the process of accession to the EU, were obliged to
establish a public authority with general and horizontal competence regarding
consumer affairs). While the essential function of public enforcement of the law
is deterrence from its infringements, the main focus of private enforcement is on
compensation and redress to harmed consumers.? However, with the rise of the
global economy, the traditional classification and division of public and private
enforcement is becoming outdated. It is argued that a more complex approach is
needed to provide for redress of mass harms* and enforcement of consumer law
shall be currently regarded as a mix of public and private methods.*

In Chapter 1 it was explained that the term ‘collective redress’ refers to a
wide range of procedural mechanisms enabling the enforcement of collective
consumer interests. Although these mechanisms are very diverse—collective
redress models and types differ significantly worldwide—they serve the same
purpose, namely to enable a large number of individuals to seek redress in
one proceedings.’ The national laws of the Member States provide a variety of
legal means to enforce consumer rights, which can be performed either within

1 Faure, Weber (2017: 823, 826).
2 Piszcz (2017: 223, 242).

3 Voet, Dethier (2024: 13).

4 Riefa, Saintier (2021: 2).

5 Amaro et al (2018: 13-14)
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the framework of judicial, administrative, or mixed paths.® The proceedings
can be initiated by private entities (the group of consumers or representative
entities) or public enforcers such as governmental administrative bodies, pub-
lic regulators, or ombudsmen. As a result, consumer law enforcement in the
EU is very heterogeneous.

It follows from the considerations included in Chapter 1 that the legisla-
tive framework stipulated in Directive 2020/1828 on Representative Actions
(RAD)’ did not constitute the free-standing regime for collective redress in the
EU. RAD delegates to the Member States discretion in designing the mecha-
nism for representative actions either as a part of an existing or new system for
collective injunctive or redress measures or both.® In line with the principle of
procedural autonomy, RAD does not contain provisions on the details of pro-
ceedings involving representative actions. Instead, it directs Member States
to promulgate rules on such things as admissibility, evidence, or the means
of appeal applicable to representative actions. Additionally, Member States
have the authority to decide whether a representative action can be brought in
judicial proceedings, administrative proceedings, or both, depending on the
area of law or the type of economic sector.

Chapter 2 discusses the private enforcement of consumer collective interests
in the three European jurisdictions that are considered to be the most relevant in
this field.? It focuses on the various legal mechanisms that function in the Member
States and the UK, serving the consumers as a means of collective redress.
The main analysis focuses on the legal solutions adopted in Belgium (2.1), the
Netherlands (2.2), as well as England and Wales (2.3). It includes changes intro-
duced to the national laws by the implementation of RAD. The goal of this chap-
ter is to indicate how these mechanisms operate in practice and which solutions
are worth reception on the grounds of Polish law by way of good practice.

2.1 Belgium'

The first national legislation chosen for scrutinising in terms of private
enforcement of consumer collective interests is Belgian legislation. It is

[

Azar-Baud et al (2024:7)

Directive (EU) 2020/1828 of the European Parliament and of the Council of 25 November 2020
on representative actions for the protection of the collective interests of consumers and repealing
Directive 2009/22/EC, OJEU of 4.12.2020 No. L 409 p.1 (“RAD”).

For the status of implementation of RAD across Member States see: Steennot (2024: 185), Stein
(2024: 211), Biard (2024: 231), Rott (2024: 255), Howells (2024: 277), Bugatti (2024: 289),
Weber (2024: 313).

Over past five years, the UK and the Netherlands have the highest number of class actions in
Europe, see: CMS European class action report (2023:electronic source).

10 This section builds on the research findings drawing from the author’s publication: Mucha
(2019).
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worth examining for at least three reasons. First, the Belgian class action sys-
tem has been in effect for a decade. In contrast to other EU Member States,
Belgium has considerable experience in the use of the class action mecha-
nism. Secondly, Belgian law demonstrated flexibility in the use of the opt-in
and opt-out models. At the first negotiation phase of proceedings, parties may
decide which model they prefer. Until 2024, with some limits, Belgian courts
were authorised to decide whether to choose opt-in or opt-out in case of lack
of settlement of the parties. After RAD was implemented, the mandatory opt-
in system was imposed if the settlement is not reached and a claim is con-
firmed admissible by the court. Third, Belgian law favours the out-of-court
dispute resolution of mass harm. It is possible to reach settlement before the
proceedings, during the mandatory negotiation phase after the class is certi-
fied, and during the procedure of the merits of the case."

As the course of the collective proceedings under Belgian law has already
been extensively covered in other studies,? it does not need to be revisited in
detail here. However, to guide further discussion, the following section pro-
vides a brief account of some highlights of the Belgian system of collective
enforcement of consumer rights with a focus on the latest legislative changes
introduced as a result of the implementation of RAD. Furthermore, examining
examples of past class actions reveals both the achievements and limitations
of the system of collective redress in Belgium.

2.1.1 Actions for collective redress under the Belgian Code of
Economic Law

Belgium’s consumer collective redress mechanism was introduced in 2014.
It is based on representative action, which is similar to the model intro-
duced recently at the EU level by RAD. Book XVII of the Belgian Code
of Economic Law (CEL) provides for the procedural instrument called ‘an
action for collective redress.” Such action can be submitted on behalf of the
group of consumers or, since June 2018, by small and medium-sized enter-
prises (SMEs) by a class representative. To represent the group, the class rep-
resentative does not need any prior authorisation from the members of the
class. The class action proceedings can be commenced before the Commercial
Court of Brussels (before 2018 also before the court of the first instance) and
the judgment can be appealed against at the Brussels Court of Appeal.
Before the implementation of RAD, the class representative must have
fulfiled specific criteria designated by CEL. It must have been either: (i) a
consumer protection organisation, (ii) a non-profit organisation that satisfies

11 Voet (2021: 136).
12 Nowak (2021: 192); Voet (2021: 137).
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certain legal criteria, (iii) a Consumer Ombudsman Service'® (only repre-
senting the group in the stage of negotiation of an agreement on collective
redress), or (iv) a representative body recognised by the Member State of
the EU or the European Economic Area (EEA) to act as a representative
according to the Commission’s recommendation on collective redress. In the
case of SMEs, the class representative must be either (i) an interprofessional
organisation with legal personality that defends the interest of SMEs, (ii) a
non-profit organisation with a legal personality whose corporate purpose is
directly connected to the collective damage suffered by the group, or (iii) a
representative body recognised by the Member State of the EU or the EEA
mentioned above in terms of consumer claims.

In 2024, after the implementation of RAD, standing was expanded to cover
qualified entities that are recognised by the Minister of Economic Affairs,
who checks whether all requirements set forth in RAD are met.'* The require-
ments are identical for the purpose of bringing domestic and cross-border
representative actions. Further, the collective actions can also be brought by
qualified entities from other Member States and, notably, domestic actions by
entities that are designated by the court as qualified entities on an ad hoc basis.
The Consumer Ombudsman Service remains entitled in terms of negotiating
settlements only.

The precise enumeration of the specific categories of the entities entitled
to bring representative actions serves the purpose of ameliorating frivolous
or abusive litigation, which could occur if the group of eligible entities was
more broadly defined.!> As a further safeguard, litigation against the traders
may be bought only as a result of the violation of its contractual obligations or
an infringement of rights granted to the consumers or SMEs by the European
or Belgian regulations or acts that are enumerated in Article XVII.37 CEL.'¢

The Belgian class action process consists of four phases: the admissibility
(certification) phase, the compulsory negotiation phase, the litigation phase
and the pay-out (enforcement) phase.

Until 2024, the admissibility (certification) phase was required to have
been completed within two months after bringing an action. In practice, how-
ever, the process was much longer. Once RAD was implemented in Belgium,
a more realistic time frame was introduced. Currently, the court is required
to decide on the admissibility of the claim within six months. During this
phase the court is verifying admissibility criteria: primarily whether a possible

13 “Consumer Ombudsman Service” is sometimes translated also as a “Consumer Mediation Ser-
vice”.

14 Article 4.3. of RAD.

15 Boularbah, van den Bossche (2018: 21).

16 For details on infringements for which collective redress in possible in Belgium see: Steennot
(2024: 192-193).
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infringement of the law by the trader falls into the scope of class action and
whether the class action is superior to an individual claim. The second cri-
terion is considered discretionary.!” There are some elements that can be
taken into consideration by the judge (such as the potential size of the group,
the existence of individual damage that is sufficiently related to the collec-
tive damage, the complexity and legal efficiency of the action of collective
redress), but they are of a very broad nature. Before RAD was implemented in
Belgium, the court also verified whether the representative entity satisfied the
statutory requirements, including adequacy. Under the new law, this require-
ment does not apply anymore as all qualified entities need to be screened in
advance in order to be recognised by the Minister of Economic Affairs.

The second phase is the compulsory negotiation phase, which lasts from
three to six months after certification. At this stage parties may decide whether
they prefer the opt-in or opt-out model. If the collective settlement is reached,
the parties submit the proposed agreement to the court for approval. The court
can refuse approval only if (i) the settlement provides a remedy that is mani-
festly unfair, (ii) the opt-in or opt-out period agreed upon by the parties is
manifestly unfair, (iii) the proposed settlement provides for manifestly unrea-
sonable additional publication measures, or (iv) it awards the compensation
to the class representative that exceeds its actual costs. Additionally, the set-
tlement would be refused if it violates public policy or it is unenforceable.
The settlement must be published in the official journal and on the website of
the Belgian Ministry of Economic Affairs. If the trader has a list of persons
harmed or can easily compile such list, it is obliged to contact these consum-
ers directly at its own expense.

Under the old system, in case of a lack of agreement reached at the nego-
tiation stage of proceedings, the court decided between the opt-in or opt-out
system. The opt-in model was mandatory if any physical or moral damages
were claimed for the consumers who do not reside in Belgium or for SMEs
that do not have their main establishment in Belgium. Currently, in the event
the parties do not reach an agreement, Belgian law provides a unique mecha-
nism called ‘late opt-in.” This approach makes it possible for consumers to
join the group once the liability of the trader is established. Consumers are
required to join the group within four months of the publication of the court’s
decision on the trader’s liability.

In the event of a settlement impasse, the litigation phase commences. The
court adjudicates the merits of the case. Secondly, the court determines the
appropriate remedy. The main principle in terms of damages is the principle
of full compensation, while punitive damages are not allowed. Under Belgian
law, contingency fees are prohibited, which means that in practice the class
representative (qualified entity) assumes the risk of bearing the costs, which

17 Hodges, Voet (2018: 45).
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cannot be recovered if the case is deemed inadmissible, if no settlement is
reached, or if the trader wins the case. Although third-party funding is not
directly prohibited by the law, there is no experience with third-party funding
in Belgium to date.

The last phase, pay-out (enforcement), concerns the distribution of com-
pensation (if such was awarded). The court appoints the claim administrator/
settler who oversees the enforcement of the decision or settlement and pro-
vides a report to the court. The claim administrator/settler provides the list of
the consumers included in the group to the trader and to the court. In case of
dispute as to the group composition, the court makes the determination.

2.1.2 Actions for collective redress in practice—case studies

Starting from 2014, when consumer class actions were introduced in Belgium,
ten class action claims have been brought before the court for the protection
of the collective interest of consumers.!® The majority of the representative
actions (nine out of ten) were brought by the Belgian non-profit consumer
organisation Testachats,'” which in all of the cases was found by the court
to be adequate to initiate the proceedings. As of the date of this book, only
one case was brought by another authority—the Belgian Consumer Mediation
Service*—and its standing was questionable by the court. As the opt-out
model was generally considered the most effective, it is not surprising that in
all cases consumer organisations asked the court for this type of group partici-
pation. All of the cases were governed by the old law (before the implementa-
tion of RAD in Belgium). Five representative actions, initiated by Testachats,
were already discussed in the literature of the subject.?! In order not to repeat
these findings, in what follows only the most recent cases will be presented.

18 There was also one case initiated for the benefit of SMEs by the Brussels Hotel and Catering
Federation and the Neutral Syndicate for the Self-Employed against the Belgian association for
authors, composers and publishers, as they were required to continue paying licensing fees dur-
ing COVID-19 lockdowns despite bars and restaurants being forced to close. According to pub-
licly available information, a settlement was reached in this case, granting hospitality operators
a 75% discount on one of their following month’s bills, see: Amaury Michaux, “Handelszaken
krijgen extra korting van Sabam”, Brussel, Het Nieuwsblad, 16.01.2023 .+

19 https://www.test-achats.be/ (access 10.10.2023). The Author would like to thank Jean-Philippe
Ducart from Testachats for his great help in identifying representative actions brought by Tes-
tachats in Belgium.

20 https://consumerombudsman.be/en (access 10.10.2023).

21 Hodges, Voet (2018: 46-48). The five class actions discussed by these authors were brought by
Testachats against: (i) Thomas Cook Airlines Belgium (air passenger rights), (ii) SNCB/NMBS
National Railway Company in Belgium (rail passenger rights), (iii) Proximus Telecom Operator
(decoders telecom), (iv) Volkswagen, and (v) five companies illegally reselling concert tickets.
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2.1.2.1 The Groupon (Luierbox) case

The first case discussed here will be regarded as a consumer success story.
A representative action was brought against Groupon—the website service
that offers virtual coupons for deals on various products and services. One of
Groupon’s partners includes Luierbox, a company that offers its customers
a subscription to a monthly delivery of diapers for EUR 300 or EUR 350. It
turned out, however, that the product was never delivered to subscribers.?
Almost 1,200 consumers were involved. Groupon refused to give a refund
to the customers as it considered itself as an intermediary only. As a conse-
quence, Testachats brought a claim to initiate the class action proceedings
before the court of the first instance in October 2017. In August 2018, which
was still before the admissibility phase of the proceedings, Testachats signed
an agreement with Groupon in Luierbox.” As a result, the proceedings did
not reach the certification decision. This amicable solution allowed consum-
ers to obtain a refund in the amount of EUR 200 in cash and EUR 100 in the
form of credit on the customer’s Groupon account.* This case exemplifies
the deterrent effect of the representative action mechanism—it proves that no
full class action proceedings was needed because the case was settled. Some
companies infringing consumer rights can be motivated to pay damages by
the mere act of submitting action to court (even when the case has not been
certified by the court).

2.1.2.2 The Facebook case

The only class action related to data protection breach so far in Belgium
was the case initiated against Facebook as a consequence of the Facebook-
Cambridge Analytica scandal, revealed in March 2018.% It was reported that
Cambridge Analytica, a company that specialises in psychological profil-
ing, harvested the personal data of Facebook users without their consent and
passed it on for political advertising purposes. As a result, four European con-
sumer organisations, Testachats in Belgium, OCU in Spain, Deco Proteste in
Portugal and Altroconsumo in Italy, started a campaign called ‘My Data Is
Mine,” making consumers aware of the violation of their rights by Facebook.?
The Cambridge Analytica scandal gave rise to the proceedings for unfair

22 Testachats: https://www.test-achats.be/famille-prive/jeunes-parents/news/grouponluierbox

(access 10.10.2023).

Testachats: https://www.test-achats.be/actions-collectives/action-collective-groupon-compen-

sation (access 10.10.2023).

24 Testachats: https://www.test-achats.be/actions-collectives/action-collective-groupon-compen-
sation (access 10.10.2023).

25 Inga (2024: 5)

26 My Data is Mine campaign: https://www.mydataismine.com/ (access 10.10.2023).
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commercial practices. In September 2018, the UK Information Commissioner’s
Office fined Facebook GBP 500,000 for both lack of transparency and failing
to protect user’s information.”” Similarly, the Italian Competition Authority
confirmed misuse of data by the social network and in December 2018 ordered
Facebook to pay EUR 10 million for unfair commercial practices using user
data for commercial practices.?

After unsuccessful negotiations with Facebook, the above-mentioned con-
sumer organisations launched collective actions in each country.” In May
2018, Testachats initiated collective action against Facebook before the
Commercial Court in Brussels; 42,281 people registered for the class action
to claim compensation of EUR 200 each for the misuse of the data. The class
action ended in April 2021 without any court decision on the merits of the
lawsuit. Facebook and Testachats announced an agreement providing ‘a
three-year collaboration to improve consumer digital lives and create added
value for them.”*® As a result of the settlement, the parties agreed to imple-
ment several initiatives that focus on sustainability, online scams and digital
empowerment. Unfortunately, Facebook did not pay any direct compensation
to the consumers.*!

2.1.2.3 The energy suppliers case

The case against energy suppliers is unique because it was initiated by a
member of the Belgian Consumer Ombudsman Service (and not by the lead-
ing consumer organisation, Testachats). This authority is competent to issue
such proceedings only to reach a collective settlement, so the class action
cannot lead to a decision on the merits or to the payment of compensation.
The proceeding was also novel because, for the first time, a complaint had
been brought not only by consumers but also by small and medium-sized
enterprises.

27 The Guardian: https://www.theguardian.com/technology/2018/oct/25/facebook-fined-uk-pri-
vacy-access-user-data-cambridge-analytica (access 10.10.2023).

28 The Guardian: https://www.theguardian.com/technology/2018/dec/07/italian-regulator-fines
-facebook-89m-for-misleading-users(access 10.10.2023).

29 BEUC: The Guardian: https://www.beuc.eu/press-media/news-events/euroconsumers-launch
-collective-action-against-facebook; https://www.consumersinternational.org/news-resources/
blog/posts/not-your-puppets-euroconsumers-interview/ (access 10.10.2023).

30 Facebook press release: https://assets.ctfassets.net/iapmw8ie3ije/1sxhDq70DZNeZgPR3jsXjz
/35bf318dca77564412b725d118774939/Joint_press_release with Facebook.pdf (access
10.10.2023).
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Politico: https://www.politico.eu/article/eu-lawsuit-against-facebook-partnership-euroconsum-
ers-complainants/ (access 10.10.2023).
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https://www.politico.eu/article/eu-lawsuit-against-facebook-partnership-euroconsumers-complainants/
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In September 2018, the Belgian Energy Ombudsman, one of the mem-
bers of the Belgian Consumer Ombudsman Services,*? initiated a class action
against several energy suppliers (electricity or natural gas) before the Brussels
Commercial Court. It disputed the legality of a fixed amount of fees charged
by energy suppliers for an entire year’s supply in the case when the cus-
tomer terminated the energy contract earlier in the year. The fees amounted
to EUR 60 or more per energy source for a full year. In its press release, the
Energy Ombudsman stated that it received over 300 complaints from custom-
ers affected by this practice, however, it estimated that the number of the
customers concerned is over 40,000 and the total financial compensation of
the collective redress exceeds EUR 1,000,000 per year.> According to the
Energy Ombudsman, despite over 100 relevant recommendations being sent
to energy companies, they have not been followed by the companies.

The chances of a successful collective settlement were low for at least
two reasons. First, the competent Minister for Consumer Affairs had previ-
ously signed an agreement with the energy providers that authorised charging
customers with the full year fee even if the customer terminated the contract
before the end of the year. Secondly, there is uncertainty whether the Energy
Ombudsman itself had a legal standing to initiate class action proceedings as
under Belgian law such a class action could be brought only by the Consumer
Ombudsman Service and not directly by its members.

In 2019, the court ordered a judgment regarding the procedural matters.
The decision was appealed and the claim was declared inadmissible. The
Court of Appeals held that the Consumer Ombudsman Service had failed to
demonstrate any intent to negotiate, which the court considered a prerequisite
for admissibility. Further, it found that the case in practice was run by the
Energy Ombudsman, which was not entitled to bring class actions.**

2.1.2.4 The Ryanair case

One of the most interesting class actions was brought by Testachats against
Ryanair in July 2019.% As a result of the four days of strikes that took place
in summer 2018, many flights to and from Belgium were delayed or can-
celled.’® According to Testachats, passengers were not sufficiently informed

32 Belgian Consumer Ombudsman Services: http://www.neon-ombudsman.org/2018/09/26/the

-belgian-energy-ombudsman-initiates-a-collective-redress-action-against-hidden-termination

-fees/ (access 10.10.2023).

Belgian Consumer Ombudsman Services: http://www.neon-ombudsman.org/wp-content/

uploads/2018/09/Press_release Group-litigation fixed-fees 20180925.pdf (access 10.10.2023).

34 Court of Appeal of Brussels, judgement of 14.04.2021, case file no. 2019/AR/1763 (unpublished).

35 Testachats: https://www.test-achats.be/actions-collectives/ryanair (access:10.10.2023).

36 A similar situation took place in the UK, where the Civil Aviation Authority started legal action
against Ryanair after the company terminated the agreement with an alternative dispute resolu-
tion body: https://www.bbc.co.uk/news/business-46451702.
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in advance about the potential for strike delays. Almost 170 flights were can-
celled or delayed, which affected almost 40,000 passengers.

Under EU law, consumers may claim compensation in the amount of EUR
250 to EUR 600 for flight delays, depending on the flight distance.’” However,
Ryanair refused to compensate the customers saying that ‘extraordinary cir-
cumstances’ occurred and the strikes were outside of its power to be prevent-
ed.*® Under Regulation 261/2004, an operating air carrier shall not be obliged
to pay compensation if it can prove that the cancellation of the flight was
caused by extraordinary circumstances that could not have been avoided even
if all reasonable measures had been taken.*

The argument posed by Ryanair seems to be doubtful in light of the recent
judgment of the European Court of Justice. In case C-195/17, the court ruled
that the airlines must compensate their passengers for flight delays and cancel-
lations even though the reason for this was a strike of their own staff.** The
Court ruled that

the spontaneous absence of a significant part of the flight crew staff
(“wildcat strikes™), such as that at issue in the disputes in the main pro-
ceedings, which stems from the surprise announcement by an operating
air carrier of a restructuring of the undertaking, following a call echoed
not by the staff representatives of the company but spontaneously by the
workers themselves who placed themselves on sick leave, is not covered
by the concept of ‘extraordinary circumstances’ within the meaning of
that provision.*!

The class action against Ryanair was pending before the Brussels Commercial
Court. The introductory hearing took place in September 2019. After the deci-
sion on the admissibility of the claim was issued in 2020, the court imposed an
opt-in model. The case was settled in 2021 with Ryanair compensating pas-
sengers for the strikes.** All members of the group were entitled to a voucher

3

3

Regulation (EC) No. 261/2004 of the European Parliament and of the Council of 11 February

2004 establishing common rules on compensation and assistance to passengers in the event of

denied boarding and of cancellation or long delay of flights, and repealing Regulation (EEC) No.

295/91, OJEU L 46/1, Art. 7 a)-c).

Brussels Times: https://www.brusselstimes.com/all-news/business/60496/test-achats-starts

-class-action-suit-against-ryanair/ (access 10.10.2023).

39 Regulation (EC) No 261/2004, op. cit, Article 5 (3).

40 Judgment of the European Court of Justice dated 17 April 2018 in case C-195/17 Kriisemann
and Others v. TUIfly GmBH, ECLI:EU:C:2018:258.

41 Ibidem, para. 48.

42 Euroconsumers: https://www.euroconsumers.org/major-win-for-ryanair-passengers-from-euro-

consumers-member-ocu/ (access 10.10.2023).
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up to EUR 600. In case the voucher is not used within the year, it could be
exchanged for cash payment.*

2.1.2.5 The Apple case

The most recent class action was filed by the end of 2020 by Testachats
against Apple.* The case concerns the allegedly unfair practice of Apple that
caused integrated planned obsolescence of the Apple 6 iPhones. As a result
of this practice, the phones deteriorated faster, which encouraged users to
buy new products. The lawsuit asks for compensation in the amount of, on
average, EUR 60 for each affected consumer. Testachats asked for an opt-out
group participation. In October 2022, there was a hearing on the admissibil-
ity of the claim. The proceeding is still ongoing. Although there is nothing
publicly available about this case, Testachats plans to plea admissibility in
December 2024, and it contends that Apple continues to seek ways to expedite
the process by incorporating formal elements and questions. No final decision
on admissibility is expected before summer 2025.4

2.2 The Netherlands*®

In contrast to many other EU Member States, the Netherlands has one of
the most well-established, innovative and progressive systems of collective
redress. It is innovative for at least three reasons: (i) it expressly allows for
third-party funding®’, (ii) it is based on the more effective opt-out principle of
group membership, and (iii) it benefits not only Dutch but also foreign con-
sumers. It is progressive since it evolved from a system allowing for out-of-
court settlements only to a system enabling collective actions for damages.*®
The legislative framework for the Dutch system of collective redress is
based on two regulations: (i) the 2005 Dutch Collective Settlement Act (Wet
Collectieve Afwikkeling Massaschade, hereinafter referred to as WCAM) and
(i1) the 2020 Act on the Resolution of Mass Claims in Collective Actions
(Wet Afwikkeling Massaschade in Collectieve Actie, hereinafter referred to as
WAMCA). WCAM has a been in use for nearly 20 years. While a still fairly
new statute, WAMCA’s usefulness in providing consumer redress is already

4

@

Testaankoop: https://www.test-aankoop.be/familie-prive/reizen/pers/akkoord-ta-ryanair (access

10.10.2023).

44 Testachats: https://www.test-achats.be/actions-collectives/apple-iphone (access 10.10.2023).

45 Euroconsumers: https://www.euroconsumers.org/apple-class-action-lawsuits/ (access
10.10.2023).

46 This section builds on the research findings drawing on the author’s publication: Mucha (2021).

47 For details on third-party funding in the Netherlands, see: Kramer (2024: 778); Tillema (2022:
238); Augenhofer, Dori (2023: 204).

48 Tzankova, Kramer (2021: 97); Tillema (2022: 238).
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being recognised.” The mechanisms provided in WCAM and WAMCA may
be used in a wide range of matters, including (but not limited to) enforcement
of consumer rights. Both procedures enable consumers to obtain compensa-
tion. Since collective redress in the Netherlands was already well-established,
implementation of RAD resulted only in a few minor adaptations to the exist-
ing legislature landscape.® The following discussion will review the mecha-
nisms under both WCAM and WAMCA and provide relevant examples of
how said mechanisms operate in practice.

2.2.1 Collective settlements under the Dutch Collective
Settlement Act

The introduction of WCAM in 2005 was considered a significant step towards
a more efficient resolution of mass damage claims in the Dutch legal sys-
tem.’! The Act sets forth a unique mechanism providing that class actions are
admissible only if a collective settlement is reached.”> WCAM provides for a
specific procedure in cases involving declarations that collective settlements
of damage claims are binding.”® The proceedings may be divided into four
phases.

The first part of the proceedings under WCAM is entirely private and is
not subject to court supervision. Instead, the parties to the dispute confer in an
attempt to reach a settlement. On behalf of the claimant, it is reached by the
Dutch foundation or association with full legal competence representing the
interests of the members of the group. The legal standing of such entities is
particularly important in the context of the commencement of the procedure
recognising the settlement as binding before the court (second phase of the
proceedings). On behalf of the defendant, the settlement is concluded by one
or more parties who have engaged themselves under the settlement to pay
compensation for the damage.

In the second phase of proceedings, the parties to the settlement jointly
initiate the procedure recognising the collective settlement as binding. They
submit a joint petition to the Amsterdam Court of Appeal (having exclusive
competence to take cognisance in first instance of a request) in which they
request the court to make the agreement binding for persons to whom the
damage was caused. Dutch law specifies the admissibility criteria for such
requests for recognition and the settlement itself.>* The agreement on collec-

49 Klein, Rutten (2023: 11).

50 Weber (2024: 313).

51 Arons, van Boon (2010: 857); Tzankova, Hensler (2013: 94).
52 Kramer (2013: 74).

53 Krans (2014: 285).

54 Article 1018c of the Dutch Code of Civil Procedure.
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tive settlement shall be attached as an appendix to the request. It must include:
(1) a description of the event(s) to which the agreement relates, (ii) a descrip-
tion of the group(s) of people on whose behalf the agreement was concluded,
specifying the nature and the seriousness of their loss, (iii) the accurate num-
ber of persons belonging to the group(s), (iv) the compensation that will be
awarded to these persons, (v) the conditions that these persons must meet to
qualify for the compensation, (vi) the procedure by which the compensation
will be established and can be obtained, and (vii) the name and domicile of
the persons to whom the written notification regarding the opt-out procedure
must be submitted.>

The court shall reject the request if the agreement does not comply with
the provisions specified. The court has influence on the merits of the collective
settlement. Among others, it can reject the request of the parties under the fol-
lowing conditions: the amount of compensation is not reasonable, if it is insuf-
ficiently certain that the rights of the members of the group resulting from the
agreements can be performed, or if the interests of persons on whose behalf
the agreement was concluded cannot be adequately safeguarded. Before mak-
ing a decision, the court may, with the approval of the parties, amend the
agreement or offer the parties an opportunity to add further contractual provi-
sions to the agreement to change its content.

The collective settlement procedure specified in WCAM follows an opt-
out approach, meaning that the whole group is composed of individuals who
claim to have been harmed by the same or similar infringement. Unless the
members opt out from the group, they will receive the benefits from the judg-
ment approving the settlement. Conversely, those members not opting out
cannot seek compensation individually. WCAM provides a specific, detailed
procedure for the members’ participation in the group. In line with the opt-out
approach, a copy of the decision to declare the collective settlement agree-
ment binding is sent by post individually to all the persons known to be enti-
tled to the compensation and to the foundations or associations that appeared
at the proceedings. Additionally, after the decision has become irrevocable,
a notice about the court decision is published in one or more newspapers,
designated by the court. The notice includes a brief description of the agree-
ment and the method by which the compensation can be obtained and, if the
agreement provides so, the period within which the claim for compensation
must be made, as well as the consequences of the declaration that the agree-
ment is binding. Most importantly, the notice must include information about
the period within which and the procedure by which persons entitled to the
compensation can free themselves from the consequences of the declaration
that the agreement is binding.

55 Article 7:907 par. 2 of the Dutch Civil Code.
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In the third part of the proceedings a person entitled to the compensation
who does not wish to be bound by the agreement must notify this in writing,
within the period determined by the court (at least 3 months following the
announcement of the court decision). The declaration that the agreement is
binding has no consequences for any person who opted out within the speci-
fied time frame. Additionally, it does not bind any person entitled to compen-
sation who was unaware of his damage at the time of the announcement but
who has notified a person mentioned in the settlement agreement in writing
after becoming aware of his damage that he does not want to be bound by the
agreement.

In the fourth phase of the proceedings, compensation is to be paid to all
members of the group who have not opted out.

2.2.2 Collective settlements under WCAM in practice—case
studies

Although WCAM was introduced nearly 20 years ago, the mechanism of col-
lective settlement has been used to conclude only nine settlements that were
declared binding by the Amsterdam Court of Appeal. Initially, the introduc-
tion of WCAM in the Netherlands attempted to respond to the problem of
mass harm. For the first time this law was used in the product liability case
DES.*¢ Before WCAM, it was impossible to claim compensation for injured
persons collectively’” and Dutch law lacked the possibility to force the injured
persons into settling mass claims with some degree of finality.*®

2.2.2.1 The DES case

The case concerned several thousand women who developed cervical and
breast cancer as a result of the application of the DES hormone during preg-
nancy. The Dutch Supreme Court examined the issue of causation between
physical injuries and the taking of medicines, including the DES hormone, by
women and found that the pharmaceutical industry was liable for the injuries.
Although the DES manufacturers wanted to reach a settlement, under Dutch
law a settlement could only be made individually. As the total number of
women potentially harmed by DES was estimated at more than 400,000, stat-
utory legislation was needed to make the collective settlement binding. The
victims were represented by the DES Centre, an organisation that was created
in order to protect the interests of the DES daughters (daughters of women
who took DES may develop a range of reproductive changes and fertility

56 Tillema (2016).
57 Hodges, Voet (2018: 125).
58 Arons, van Boon (2010: 865).



Private enforcement of consumer interests 61

problems). The DES manufacturers established a EUR 35 million fund to pay
compensation to the victims, provided that the settlement was final for all
the Dutch victims. In order to manage the settlement, the Dutch Ministry of
Justice sought a general solution that could also be applied in similar cases
in the future. As a result of the DES case, WCAM was introduced. After the
legislation was enacted in 2006, the Amsterdam Court of Appeal declared the
settlement binding.*

2.2.2.2 The Converium case

Although WCAM was initially designed to respond to problems with the
management of the product liability case, over the years it was used in cases
involving financial products and securities.®” One of the most well-known col-
lective settlements under WCAM was the Converium case. It concerned Swiss
reinsurance company Converium and Zurich Financial Securities (ZFS),
which owned shares in Converium. The shares were listed on the Swiss Stock
Exchange and on the New York Stock Exchange (as American depository
shares). After ZFS had sold the shares through a public offering, the value
of the shares plummeted since Converium increased its loss reserves. As
a result, a number of class actions were brought by investors from various
jurisdictions. In the United States, a class settlement was reached that was
binding only for the US class members. Therefore, in 2012, investors from
different jurisdictions (including the Netherlands, the UK and Switzerland)
concluded a parallel settlement, which was brought to the Amsterdam Court
of Appeal. Among other things, the court ruled that it had international juris-
diction to approve the settlement of the claims of non-US class members.
Such a ruling was viewed as surprising since in the case there was no explicit
link to the Netherlands. The claims were not brought under Dutch law, the
shares were not traded on the Dutch stock exchange, the alleged wrongdoing
took place outside the Netherlands, and none of the potentially liable parties
and only a limited number of the potential claimants were domiciled in the
Netherlands.®' In its decision, the court held that the settlement of EUR 58
million was binding on all the class members. Moreover, the court ruled that
the American lawyers involved in the settlement could receive a contingency
fee in the amount of 20% of the settlement. In the international legal environ-
ment, the decision was widely discussed and Amsterdam was called a global
hub for international class settlements involving non-US class members.®

59 van der Elst, Weterings (2021: 276).

60 Bosters (2017: 54); van Boon (2009: 178).

61 Knigge, Wijnberg (2020: electronic source).

62 Hodges, Voet (2018: 128); Clifford Chance (2012).
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2.2.2.3 The Ageas (Fortis) case

Another settlement approved by the Amsterdam Court of Appeal was in the
Ageas (Fortis) case in 2018. The value of the case amounted to EUR 1.3 bil-
lion, and so far, it is the largest settlement of this kind approved of in Europe.
The case concerned Ageas, the legal successor of Fortis—a Belgian-Dutch
bank insurance group that started its international expansion. The dispute
arose in relation to the takeover of one of the Dutch banks by the consortium
of three banks, including Fortis. To finance the transaction, Fortis increased
the amount of capital and issued new shares to the existing shareholders at
a lower price. The dispute arose from the alleged misleading statements of
Fortis towards its shareholders. When the shares of Fortis went down, the
company announced that it was more seriously exposed to the US subprime
market and decided to limit the dividend to the shareholders.®* After the fall of
Lehman Brothers, Fortis customers started to withdraw their deposits and the
share price dropped again to the extent that there was a serious risk that Fortis
would declare bankruptcy. In order to prevent bankruptcy, the Dutch and
Belgian governments proposed nationalisation of Fortis. As a result, many
proceedings against Fortis were initiated by its shareholders in Belgium, the
Netherlands and in the US.

In 2016, all the parties reached a settlement that required Ageas to pay EUR
12 billion in compensation to all of its shareholders who held shares in the
specific time frame. In 2016, the settlement was submitted to the Amsterdam
Court of Appeal that declined to approve the settlement. The Court found
that it should not vary the amount of compensation for active and passive
claimants (who filled the legal proceedings before and after the settlement
was announced, respectively). It also criticised the amount of fees paid to
the organisation representing the shareholders. As a consequence, the parties
concluded a revised settlement agreement which, among others, included a
EUR 100 million increase in the settlement.* In 2018, the court approved the
revised settlement agreement, with a five-month time period for shareholders
to opt out.> As of the date of this book, more than EUR 1 billion has been
paid as compensation to the shareholders®® who did not opt out and filed the
claims for payment.

@

63 Decléve (2017: 51).

64 Revised settlement agreement in English is accessible online at: https://www.forsettlement

.com/pdf/Second_Amended and_Restated Settlement Agreement E.PDF?v=1.3.3 (access

20.11.2023).

Corporate Finance Lab: https://corporatefinancelab.org/2018/07/16/revised-e13-billion-settle-

ment-in-the-fortis-case-approved-by-dutch-court/ (access 20.11.2023).

66 Updated information regarding the settlement and amount of payments are available online:
https://www.forsettlement.com/ (access 20.11.2023).
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2.2.3 Collective actions under the Dutch Act on the Resolution of
Mass Claims in Collective Actions

Before 2020, the Netherlands had a system of collective redress under
which the representative entities (Dutch foundations or associations) could
seek only a declaratory or injunctive relief on behalf of the class claimants.
Compensation could be awarded to the group only by means of collective set-
tlement approved by the Amsterdam Court of Appeal under WCAM. Since
1 January 2020, collective redress was extended by the new legislation—
WAMCA. It allows foundations and associations acting on behalf of class
members to claim damages arising out of the harm suffered. To make a claim
for damages admissible, the collective action must relate to the event that took
place on or after 15 November 2016. The former system, enabling seeking
declaratory or injunctive reliefs only, remains in force with respect to collec-
tive actions arising out of the events that took place before 15 November 2016
and/or to the actions initiated before 1 January 2020.

WAMCA provides for specific requirements relating to the legal stand-
ing of the foundations and associations that may bring a class action. The
requirements include: having full legal capacity and representing the inter-
ests of group members by virtue of the articles of association.®’” The interests
must also be sufficiently safeguarded, which is reflected by the obligation of
the entity bringing a representative collective action (i) to have a supervisory
board, (ii) to provide appropriate and effective mechanisms for the participa-
tion or representation in the decision-making of the members of the group,
(iii) to have sufficient resources to bear the costs of instituting class action,*®
(iv) to have a generally accessible internet page that includes several points of
information, and (v) to have sufficient experience and expertise with regard to
instituting and conducting legal claims.

Unlike WCAM, WAMCA provides that the Dutch courts have jurisdiction
over the class action only if a sufficient link with the Netherlands exists. The
class action has a sufficiently close relationship with the Dutch legal order
when (i) the majority of the group members have their habitual residence
in the Netherlands or (ii) the defendant is domiciled in the Netherlands and
additional circumstances indicate a sufficient relationship with the Dutch legal
order or (iii) the event or events to which the legal claim relates has or have
taken place in the Netherlands.® Class actions initiated under WAMCA shall
be brought to one of the district courts in the Netherlands. The general rule
is that the claim shall be brought to the court in the place of the defendant’s
domicile.

67 Article 305a of the Dutch Civil Code.
68 Kramer et al (2024:36).
69 Article 305a para. 3 of the Dutch Civil Code.
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Additionally, the court also verifies whether the collective action is more
efficient and effective that than filing an individual claim (i.e., it verifies
whether the factual and legal questions are similar to all the group members,
whether the number of the persons affected is sufficient, and—in relation to
the claims for damages—whether the members of the class individually or
jointly have a sufficiently large financial interest in the claim).

An interesting novum provided by WAMCA is a Dutch central register for
collective actions.” The representative entity submitting the class action is
obliged to make a note of this action in a register within two days of submit-
ting the claim.” For the purpose of consolidating several proceedings, within
three months after the entry of the class action to the register, a different
foundation or association meeting the criteria specified in Article 305a of the
Dutch Civil Code may also institute a collective action relating to the same
event or events, invoking similar factual and legal issues. The class action
must be brought to the same court as where the class action previously entered
in the register was filed. In such case, the judge shall designate the representa-
tive entity that is most suitable from among the entities who have brought
class action as the exclusive representative, taking into account the size of the
group, the size of the financial interests represented by the group, other activi-
ties that it performs, and previous activities or collective actions brought by
such representative entity.

Within six weeks following the expiration of the three-month deadline for
the entry of class action into the public register, the defendant shall submit
the statement of defence. WAMCA provides an opt-out model of member-
ship in the class action for the members of the group who have a domicile or
residence in the Netherlands. It means that the Dutch members of the group
will be automatically bound by the judgment of the court unless they opt out
within the time frame determined by the court. However, for non-Dutch mem-
bers of the group, the opt-in membership model is stipulated, which means
that to benefit from the collective action, the members have to agree to be rep-
resented in the collective claim within the time frame specified by the court.
At the request of the party, the court may determine that the opt-out model is
also applicable to non-Dutch members of the group.

70 See: The Dutch Central Register for Collective Actions, available online: https://www.recht-
spraak.nl/Registers/centraal-register-voor-collectieve-vorderingen#6f1c15a9-f3e8-4b9b-ab79
-4b3bb766¢72f6bc1d2e4-e511-4¢04-bf16-8ad720b8f8b319 (access 30.05.2024). See also:
Reisner, van Duin (2024:5).

71 Article 1018c of the Dutch Code of Civil Procedure.
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2.2.4 Collective actions under WAMCA in practice—case studies

Although WAMCA was introduced only a few years ago, there has already
been a growing number of cases filed to show its effectiveness. According to
the public register of class actions, there have been 79 class actions have been
brought to the Dutch courts since January 2020.” Fifteen cases have already
been adjudicated or settled. An exquisitely detailed analysis of the cases has
already been conducted in the literature in the context of third-party funding.”
In what follows, I will discuss some of the most interesting cases that can
serve as examples of the functioning WAMCA in practice, with focus on and
the scope of the group actions and the problem of admissibility of claims.

2.2.4.1 The Volkswagen case

One of the most thought-provoking class actions so far concerns the inter-
national Volkswagen emission scandal, known commonly in the media as
‘Dieselgate.” In September 2015, a German carmaker was found to have mis-
led the authorities and consumers by installing defeat devices in diesel cars,
which enabled cheating of emissions tests. Volkswagen group admitted that
about 11 million cars worldwide, including 8 million cars in Europe, were
equipped with such defeat devices.” The car manufacturer reached settle-
ments with large groups of car owners, including those from the US, Canada
and Australia. In the United States, the largest settlement obtained a USD 10
billion settlement fund for 500,000 diesel car owners. Unlike in the US, in
the EU the legislation regarding collective redress was still fragmented to the
extent that Volkswagen benefited from the lack of coordinated litigation in
Europe. As an illustrative example, as a result of the settlement in Germany
230,000 consumers received only EUR 830 million compensation, which was
a fraction of what the VW company paid to American car owners.

The introduction of WAMCA in January 2020 opened the door for a class
action against Volkswagen Group in the Netherlands.” The case was brought
in March 2020 before the Amsterdam District Court by the Diesel Emission
Justice Foundation (DEJF).”* DEJF requested the court to be appointed as
an exclusive representative of the Dutch buyers (opt-out membership) and
non-Dutch buyers, residing or based in the EU Member States (opt-in mem-
bership). DEJF alleged that the Volkswagen Group intentionally and systemi-

72 Ibidem; see also Kramer (2024: 773).

73 Kramer et al. (2024: 82)

74 Hotten (2015: electronic source).

75 Celis (2020: electronic source).

76 See: Writ of summons is available on the website of the Dutch Central Register for Collective
Actions: https://www.rechtspraak.nl/SiteCollectionDocuments/dagvaarding-collectieve-vorder-
ing-volkswagen-cs.pdf (access 10.10.2023).
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cally manipulated 8.5 million European vehicles to pass emissions tests. DEJF
claimed that the consumers suffered damages since they bought cars fitted
with a defeat device that they would not have bought if they had known about
it and its effects, or they had done so but under other conditions.” According
to DEJF

the residual value of the affected vehicles fell drastically as the Diesel
Scandal became public. In addition, affected vehicles consumed more fuel,
had higher maintenance costs and offered poorer driving performance.
Lastly, DEJF claimed that the affected vehicles are in danger of becoming
obsolete due to the introduction of environmental zones in inner cities and
increasing nitrogen problems in general.’

In view of this, DEJF sought: (i) annulment, termination and cancelation of
purchase agreements concluded between VW dealers and affected parties or
lease(s) on the basis which the affected vehicles were made available to the
affected buyers; (ii) the provision of the new vehicle that in terms of perfor-
mance, driving style, appearance and value is similar to the affected vehicle;
and (iii) damages.

In March 2022, the Amsterdam District Court ruled on its jurisdiction and
lack of the applicability of WAMCA to this case.” The court found that it
had jurisdiction over claims on behalf of Dutch car owners, but not other EU
residents who bought their cars from a non-Dutch car dealer. As a result of the
finding that WAMCA did not apply to the proceeding, DEJF could demand
only a declaratory statement and not damages in the proceedings. DEJF
appealed, and currently, the case is pending before the Amsterdam Court of
Appeal. The decision on the applicability of WAMCA and international juris-
diction is expected in 2024.%

Over time, it became clear that Dieselgate was not limited to just one car
manufacturer. Therefore, DEJF and other foundations brought more class
actions before Dutch courts relating to similar Dieselgate emissions scandals.
Before the Amsterdam District Court, there are cases pending against Daimler
AG (producer of Mercedes Benz vehicles, its Dutch importers and individual

77 Ibidem; see also the description of the case provided by the DEJF in English, available online:
https://ps-image-bucket.s3.amazonaws.com/emissionsjustice/wp-content/uploads/2020/03
/20200313-Dagvaarding-VW-et-al-EN-Summary2712.pdf para. 19 (access 10.10.2023).

78 Op. cit.

79 Amsterdam  District  Court (Rechtbank  Amsterdam), judgment of 30.03.2022,

ECLI:NL:RBAMS:2022:1541
80 Emission  Justice:  https://www.emissionsjustice.com/vehicle-vw/?navmake=volkswagen
(access 10.04.2024).
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dealers for the damages resulting from the use of manipulation software to
falsify emission testing),’! Fiat Chrysler and Renault.®? The cases are pending.

2.2.4.2 The Evolve Media case

A different group of class actions that can be brought under WAMCA include
cases for an ideological purpose that represent very little financial value. Such
cases might be filed with more lenient criteria of admissibility. One such class
action was brought in February 2020 by the Dutch foundation’s Stop Online
Shaming and EOKM Foundation against Evolve Media (owner of the website
vagina.nl), which exploits nude images without the permission of the people
in the picture.® Both foundations claim that when using hidden cameras, peo-
ple do not know that they have been filmed. The foundations underline that
such online shaming causes severe damage such as reputation damage, prob-
lems in the private sphere, social isolation, loss of work, fear and depression.**
The aim of the class action was to stop privacy violations, to prevent such
content from being offered online again, and to ensure that the wrongdoers
cannot hide behind false names.

The proceedings were brought before the Amsterdam District Court,
which found that the foundations were admissible to submit the class action.
In March 2021, the court ordered the proceedings to follow the opt-out model
for the Dutch and opt-in for non-Dutch residents. The deadline for opt-out or
opt-in was set for April 2021. In February 2022, the court issued a declaratory
judgment stating that by publishing images online, the defendant was act-
ing unlawfully unless it satisfied that those persons consented to publication.
The Court ruled that the defendant is obliged to compensate the damage to
the persons depicted in the visual material and to remove the content from
the website. The judgment is vital for any future follow-up litigations and
class actions against the website for commercially exploiting sexual images.
It states that it is not necessary to prove the unlawfulness of each image/video
since the images are unlawful even if people are unknown.®

81 Writ of summons is available on the website of the Dutch Central Register for Collective
Actions: https://www.rechtspraak.nl/SiteCollectionDocuments/dagvaarding-collectieve-vorder-
ing-Daimler-AG-c.pdf (access: 11.11.2023); see also information on the website of the DEJF
Foundation: https://www.emissionsjustice.com/wp-content/uploads/2020/06/Daimler-press
-release-EN-2020062350.pdf (access: 22.11.2023).

82 Amsterdam  District Court (Rechtbank  Amsterdam), judgment of 10.04.2024,

ECLI:NL:RBAMS:2024:2019 judgment on admissibility of claim.

See: Writ of summons is available on the website of the Dutch Central Register for Collective

Actions: https://www.rechtspraak.nl/SiteCollectionDocuments/dagvaarding-collectieve-vorder-

ing-vagina.nl.pdf (access: 22.11.2023).

84 Stop online shaming campaign: https://www.stoponlineshaming.org/.

85 Amsterdam  District  Court (Rechtbank  Amsterdam), judgment of 16.02.2022,
ECLI:INL:RBAMS:2022:557.
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2.2.4.3 The Oracle case

Representative actions might be a tool for collective private enforcement
of data protection. An example of such a case is the class action against
the technology group Oracle under the Privacy Collective Foundation in
August 2020.% According to the Privacy Collective Foundation, Oracle and
Salesform.com violated the General Data Protection Regulation®” (GDPR) by
using cookies to collect data from Dutch people. The information was distrib-
uted amongst online advertisers without the user’s consent.*® The foundation
claimed that such misuse of personal data violated the right to privacy and
family life and their right to the protection of personal data, arising out of the
EU Charter of Fundamental Rights, GDPR and the Dutch Telecommunication
Act. The alleged breach of the law consisted of (i) the application of auto-
mated decision-making, (ii) processing personal data without legal basis, (iii)
non-transparent processing, (iv) infringement of the principle of data mini-
malisation, and (v) the unlawful transmission of personal data to the US.** The
Privacy Collective Foundation sought monetary damages in the amount of
EUR 500 per victim per company (Oracle and Salesform). With an assumed
class of 10 million people affected, the total value of the claim is believed to
be EUR 10 billion in damages.

In December 2021, the Amsterdam District Court decided that the claim
was not admissible since the Private Collective Foundation did not meet
the representativeness requirement.”” The Court questioned the mechanism
according to which the group members were identified. To join the group,
the members were supposed to click on the support button on the website.
However, it was not clear what the support was for, as the data breach was
not mentioned on the support button. The Private Collective Foundation was
not able to substantiate how many victims actually joined the class action and
what the size of the claim it represents. The organisation did not formally
register the data of those who push the button ; it only had the IP addresses of
the website’s visitors. As a result, the court adjudicated that the organisation
brought the claim without the support of the group—the Private Collective
was not sufficiently represented—and therefore, the claim was inadmissible.

86 See: Summons available on the website of the Dutch Central Register for Collective Actions:
https://www.rechtspraak.nl/SiteCollectionDocuments/RBAMS-dagvaarding-collectieve-vor-
dering-Oracle-Nederland-BV-SFDC-Netherlands-BV-Oracle-Corporation-Oracle-America-Inc
-Salesforce.pdf (access 10.10.2023).

87 Regulation (EU) 2016/679 of the European Parliament and of Council of 27.04.2016 on the pro-
tection of natural persons with regard to the processing of personal data and on the free move-
ment of such data, and repealing Directive 95/46/EC (General Data Protection Regulation).

88 https://theprivacycollective.eu/en/.

89 Point 4.6.1-4.6.5 of the Summons, op. cit.

90 Amsterdam District Court (Rechtbank — Amsterdam), judgment of 29.12.2021,
ECLI:INL:RBAMS:2021:7647 (in appeal).
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2.3 England and Wales*!

Since the UK left the EU, the UK legal system obviously does not need
to implement EU directives anymore, and RAD is no exception here.
Nonetheless, this jurisdiction is still worth reviewing as collective redress
instruments are fairly well-established in England and Wales. Under English
law, there exists three main structures enabling collective redress, namely:
the representative actions, the group litigation order (GLO) and the collective
procedure for consumers in competition law.

The first mechanism—representative actions—enables individuals to
bring an action on behalf of other parties without their consent, where the
represented parties share the same interest.”” The ‘same interests’ are nar-
rowly defined by the courts, and therefore, representative actions are allowed
only for claimants with near identical fact patterns and loss to be grouped
together.”® Since in practice, the use of these mechanisms is of little use and
relevance, especially in terms of consumer claims,* it will not be examined
in what follows.

In contrast, the second means—GLO—is still the principal procedure of
consumer collective redress in England and Wales. More than 120 GLOs have
been initiated thus far, which compared to EU Member States, constitutes a
considerable amount of cases.

The third approach in the UK is the collective procedure for consumers in
competition law. This mechanism is particularly innovative since it involves
two concepts that are still novel in EU law, namely it allows for an opt-out
mechanism and for third-party funding. Ironically, EU law does not involve
the right to representative actions for breach of competition law. However,
due to the fact that the representative actions were adopted recently for the
first time in EU legal history, the scope of RAD will hopefully be extended in
the future also in the area of competition law.

2.3.1 Case management under Group Litigation Order

GLO is a mechanism that provides for the case management of individual
claims, which gave rise to ‘common or related issues of fact or law,” known
as GLO issues. To put it simply, GLO is a case management tool for con-
solidating claims.*® It is ordered by a court at the request of the parties or its
own initiative. Application for GLO may be made either by a claimant or a

91 This section builds on the research findings drawing on the author’s publication: Mucha (2021) .
92 See: Civil Procedure Rules 1998, Part 19.6.

93 Ventrures (2019: electronic source).

94 Hodges, Voet (2018: 50).

95 Howells (2024: 279); Law (2021:321).
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defendant at any time before or after any relevant claims have been issued. In
support of the application for GLO, the applicant shall provide a summary of
the nature of the litigation, the number and nature of claims already issued,
the number of parties likely to be involved, the GLO issues that are likely to
arise in the litigation, and information whether there are any matters that dis-
tinguish smaller groups of claims into the broader group.

The English Civil Procedure Rules (CRP) provide for some obligatory
and facultative elements of GLO. Firstly, pursuant to the provisions of Article
19.13 of the CRP it must: (i) contain directions about the establishment of a
register on which the claims managed under the GLO will be entered (called
‘the group register’), (ii) specify the GLO issues that will identify the claims
to be managed as a group under the GLO, and (iii) determine the court that
will manage the claims on the group register (the ‘managing court”). Once the
GLO is ordered, the managing court may give directions regarding varying
the GLO issues, providing for one or more claims on the group register to
proceed as test claims, appointing the solicitor to be a lead solicitor for the
claimants or defendants, specifying the details to be included in a statement
of case in order to show that the criteria for entry of the claim to the register
have been met, and specifying a date after which no claim may be added to
the register unless the court gives permission to do so and for entry of any par-
ticular claim that meets one or more of the GLO issues on the group register.

The proceedings follow the opt-in regime, which means that potential
members of the group must actively join the group in order to benefit from
the judgment. Once the GLO is ordered, a group register is created, which
involves the names of the claimants who are the parties to the GLO. The reg-
ister is open for a specific time frame during which potential claimants may
join the procedure. Maintaining and updating the group register is a task of the
lead solicitor, as approved by the court. A judgment in the GLO is binding on
the parties to all other claims that are signed in the group register at the time
the judgment is given unless the court orders otherwise. The court may grant
directions as to the extent to which that judgment is binding on the parties to
any claim that is subsequently entered on the group register. Any party who is
adversely affected by the judgment that is binding on him may seek permis-
sion to appeal the GLO.

2.3.2 GLO in practice—the Dieselgate case study

Over the past 25 years there were more than 120 group litigation orders issued
by the courts in England and Wales.”® One in five orders related to consumer
protection. Although compared to other European jurisdictions this number

96 List of all group litigation orders issued in England and Wales since 1999 is published online at:
https://www.gov.uk/guidance/group-litigation-orders#history (access 15.01.2024).
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seems to be significant, the outcomes of the GLOs are not known, and there-
fore, it is difficult to say unequivocally whether GLO is an effective instru-
ment allowing for consumer law enforcement.”’

The most prominent example of successful group action in England and
Wales was the one brought against Volkswagen.”® The investigation shows
that defeat devices were installed by the car manufacturer in 1.2 million
cars owned in the UK. To date, the case is considered the largest consumer
group action to come before the English courts. In March 2018 the GLO was
issued by the High Court in London.” The legal action was brought on behalf
of British car owners in 2018 under the Consumer Protection from Unfair
Trading Regulation over allegations that Volkswagen had software fitted to
their vehicles that cheated the EU emissions tests. Under the GLO, two law
firms were appointed as leading solicitors. Advertisements about the GLO
were published in the national newspapers in May 2018.!° The potential
claimants who wished to be added to the group register of claims had until
October 2018 to contact solicitors in order to join the group action. One of the
leading solicitors—Leigh Day law firm—claimed a refund of at least 50% of
the value of the car or finance repayments. To join the group, the vehicle must
have been bought for personal, not business use, from an approved dealer of
VW group directly and paid for on or after October 2014. In total, in the group
register the claims were registered by circa 91,000 consumers from the UK.

In April 2020, the High Court in London ruled in favour of the consum-
ers. The court found that the decision of the German Road Vehicle Authority
(Kraftfahrtbundesamt, KBA), stating that the affected vehicles contained a
defeat device, was binding on the English courts. The court also decided that
the fact that the engines operated in different modes during the emissions
tests means that they contained a defeat device under the EU emissions regu-
lations.'”" Volkswagen appealed this ruling, but its appeal was rejected by
the court. According to the leading plaintiff, in spite of such a decision, VW
group continued to deny the claims in the UK and it did not want to enter into
settlement negotiations. According to VW, it did not owe compensation to
consumers since they have not suffered any loss.

97 Hodges, Voet (2018: 53).
98 The facts of the case were the same as the one discussed above in relation to the consumer col-
lective redress in the Netherlands.
99 https://www.gov.uk/government/publications/group-litigation-orders/list-of-group-litigation
-orders#VW-NOx-emissions-group-litigation (access 11.11.2023).
100 The advertisement of the group action published in the newspaper: https://www.leighday.co.uk/
getmedia/a9ff8ca0-9cla-42¢5-b97e-409ef9e7f0e4/The-VW-NOx-Emissions-Group-Litigation
-ad2.aspx (access 11.11.2023).
Judgment of the Mr Justice Waksman as of 6.4.2020, available online: https://www.judiciary.uk
/wp-content/uploads/2020/04/VWIJudgment-002.pdf (access 20.11.2023).
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The case was scheduled for a trial in early 2023. However, by the end of
2022, it was settled out of court. VW did not admit its liability, but it stated
that the legal costs of the trial in England made the settlement more economi-
cally beneficial. The terms and conditions of the settlement were confidential,
but it was publicly announced that the costs amounted to GBP 193 million
plus. Each of the 91,000 group members received GBP 2,120 compensation.
Additionally, VW paid a separate contribution for claimants’ legal costs and
other fees.

The massive VW settlement gave rise to other similar claims against other
vehicle manufacturers, such as Mercedes, BMW, Fiat Chrysler, etc., accused
of misconduct in relation to diesel emission fraud. Car owners hoped that a
first-of-this-kind settlement with VW will set a precedent for future cases.
Over 2,000,000 people signed up for the My Diesel Claim initiated by the
Pogust Goodhead law firm in London.!” The participants were able to join
their claims as there is no risk of costs in a losing case—there is no fee and the
company covers all legal costs. The law firm informs that car drivers, depend-
ing on a number of factors, may claim GBP 10,000 compensation. In case of
a win, it caps the fees at the maximum of 50% inclusive tax. The company
requested more than ten GLOs against different car manufacturers and so far
there is no information about any further settlements.

2.3.4 Collective procedure for consumers in competition law

Another mechanism allowing for collective redress in England and Wales
relates to claims for the breach of competition law. The proceeding is brought
by the class representative before the Competition Appeal Tribunal (CAT),
which decides whether to issue a so-called Competition Proceedings Order
(CPO). Rule 79 of CAT!'® states that claims might be certified if (i) they are
brought on identifiable class members, (ii) they raise the common issues, and
(ii1) are suitable to be brought in collective proceedings. Proceedings may fol-
low an opt-in or opt-out approach, and the suitable model is to be determined
by CAT ad casum. It can take into account all matters it thinks fit, including
the strength of the claims and whether it is practicable for the proceedings
to be brought as opt-in collective proceedings, having regard to all the cir-
cumstances, including the estimated amount of damages that individual class
members may recover. After a CPO has been made, the class representative
shall establish a register on which it shall record the names of those class
members who, in accordance with Rule 82 of CAT, opt in to or opt out of the
action.

102 https://mydieselclaim.com/ (access 10.05.2024).
103 Competition Appeal Tribunal Rules 2015 no. 1648.
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Currently, there are 48 collective proceedings pending before CAT,!™ with
the most significant case in UK legal history—Merricks v. Mastercard.' This
sprawling claim was brought by the class representative—a former ombuds-
man of the Financial Ombudsman Service, Mr Merricks—on behalf of 45.5
million consumers. The size of the group was massive as the case follows an
opt-out approach. The group consisted of all individuals who between 1992
and 2008, when aged 16 and above and resident in the UK, purchased goods
or services from businesses selling in the UK that accepted Mastercard. The
class representative estimated the damages in an amount of about GBP 10 bil-
lion. The collective proceeding was a follow-on action for damages arising out
of the EU Commission decision on the infringement of the EU competition
law,'® namely Art. 101 of the Treaty on the Functioning of the EU. In 2014,
the Court of Justice of the European Union upheld the Commission’s decision
stating that the fees for cross-border transactions charged by Mastercard were
too high.'”

The collective claim pending before CAT in Merricks v. Mastercard is
based on the allegation that consumers in the UK paid too much for goods and
services because of inflated interchange fees imposed by Mastercard on busi-
nesses that accepted credit and debit cards. The class representative claimed
that fees for cross-border transactions were causative of the domestic inter-
change fees in the UK. Further, the domestic interchange fees were passed
by acquiring banks in the charges to the business processing card transac-
tions and finally, the fees were passed in prices charged to the customers in
the UK. After a series of appeals and the decision of the Supreme Court,
the Competition Proceedings Order was ordered by CAT in 2022, and the
case was admissible. However, in a decision of February 2024, CAT rejected
the allegations of the class representative that cross-border transaction fees
had any significant causative influence on the level of interchange fees that
applied to UK domestic transactions. The case is still pending; a trial on liabil-
ity is scheduled for the second part of 2024.

2.4 Conclusion

Collective redress systems in Belgium, the Netherlands and England and
Wales are not free from imperfections. Still, the analysis of the legislative
framework for collective redress and its use in practice in the three above-
mentioned jurisdictions allows me to draw some conclusions on the best

104 https://www.catribunal.org.uk/cases (access 10.05.2024).

105 Walter Hugh Merricks CBE v Mastercard Incorporated and Others, case no. 1266/7/7/16.

106 European Commission, decision no. COMP/34.579 and COMP/36.518.

107 Judgment of the CJEU of 11.09.2014, case C-382/12 P Mastercard v. Commission,
ECLIL:EU:C:2014:2201.
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practices which, in my opinion, are worth implementing in other Member
States.

Starting with Belgium, the discussion shows that the major entity involved
on behalf of consumers is Testachats, which initiated nine out of ten pro-
ceedings. At present it is considered as the only entity capable of bringing
representative action in practice, mostly because of its financial capabilities
and expertise. Testachats is criticised as having the monopoly for collective
redress in Belgium, however there is no other consumer organisation with
comparative capabilities. Considering that the Belgian legislation on con-
sumer collective redress was introduced ten years ago, the number of cases
(approximately two per year) is not significant. However, it should be taken
into account that the number of consumers involved in each of these cases was
considerable, so—all in all—the actions for collective redress had an impact
on the hundreds of thousands of consumers. This was possible, among oth-
ers, thanks to the possibility of the court choosing between the opt-in or opt-
out mechanism. The use of the opt-out mechanism meant a large number of
affected consumers could be included. This freedom of the court to decide
between an opt-in and opt-out model is a very interesting legal solution that is
worth considering in other Member States.

Currently, the flexibility between the opt-in and opt-out model in Belgium
is noticeable only during the negotiation phase of proceedings, when it is up
to the parties to decide which model to follow. I think, however, that adopting
this solution might be too far-reaching in some other jurisdictions, especially
where there is no settlement culture. Poland would probably be one of such
jurisdictions in which traders would not agree to an opt-out model and this
flexibility would only delay the course of proceedings. Therefore, I believe
that it is worth leaving the decision on group formation to the discretion of
the court.

Additionally, it was noted that involving a huge number of consumers
would not be possible without the activity of strong consumer organisations.
Therefore, it is crucial to create such entities in other Member States that
would not only be aware of consumer problems but, at the same time, would
be capable of bringing collective actions in practice. Taking Poland as an
example, it needs to be stated at this point that there is no such consumer
organisation that could be comparable in terms of financial capacity and
human resources to Testachats in Belgium.!'®®

When compared to other Member States, the Dutch legal system is
regarded as having the most advanced collective redress framework in the
EU. What accounts for the Dutch success? Firstly, it allows the opt-out model
of group formation for Dutch group members, which influences the size of
the group represented. Further, the Dutch collective redress system is open

108 This problem is discussed in Chapter 3 of this book.
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for many representative entities entitled to start class actions, mainly because
it allows the ad hoc organisations to be created for the purpose of specific
class action in domestic proceedings. Therefore, unlike in Belgium, where in
practice the monopoly for class actions has Testachats, representative actions
in the Netherlands are brought by many different representative entities. The
plurality of entities operating in practice is possible thanks to commercial
third-party funding, which is explicitly allowed in the Netherlands. Under
WAMCA there is no cap on fees for the third-party funders and the amount
of the benefit for the litigation funders depends on the amount of compensa-
tion awarded to consumers.'” In one of the recent class actions (Vatenfall)
the Dutch court allowed a 25% cap from the final compensation for the third-
party funder.!'® The liberal attitude of the Dutch judges towards commercial
litigation funding makes the Netherlands an interesting market for third-party
funders, and it is expected that this interest will grow in the next few years.
Thanks to the existence of the group register, the Dutch system seems to be
very transparent and accessible for consumers, especially taking into account
that under WAMCA all the writs of summons are published online. It would
be very beneficial to draw on Dutch experience and amend the Polish group
register in a way that will enable potential consumers to become acquainted
with the statement of the claim. Although the register of group proceedings
exists under Polish law,'"! it includes only some basic information about the
proceedings itself, which is not sufficient to decide whether to join the group.
Additionally, it would be highly beneficial for other Member States to embrace
the option of collective settlement without needing to initiate litigation.
Besides the Netherlands, the UK seems to be a favourable jurisdiction to
bring class actions in Europe.!'? The English GLO system, although based on
the opt-in approach, seems to be similar to the American class action system
in the way that various law firms are competing in order to represent groups
of consumers, requesting at the same time quite high success fees (including
even 50% of the compensation awarded).''* However, it is noted that in prac-
tice, it is difficult to fulfil the requirements set for the GLO, and therefore the
total number of GLOs, amounting to five per year, is not significant. From this
perspective, the GLO procedure might be perceived as not an effective way of
seeking consumer redress. However, it shall also be noted that once the GLO
is issued, the case involves mostly large groups of members and therefore,
in case of judgments issued in favour of consumers, the GLO may affect the

109 Reyner, van Duin (2024: 4).

110 Kramer (2024: 779).

111 Polish register of group proceedings is available online: https://www.gov.pl/web/sprawiedli-
wosc/wykaz-postepowan-grupowych (access 12.11.2023).

112 Howells (2024: 287);

113 For controversies on recoverability of lawyers’ success fees in England and Wales see: Stadler
(2022: 155)
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situation of a wide range of harmed persons. Due to the fact that the outcomes
of the GLO’s proceedings are not known, it is impossible to assess whether
the consumers can really benefit from the judgments.

Following the English experience, an interesting option to be considered
in EU Member States is the possibility of requesting group proceedings by the
defendant at any time before or after any relevant claims have been issued.
For reasons of procedural economy, not only claimants, but also defendants
might be interested in participation in one group proceeding instead of being
bundled by many individual litigations.

Finally, it would be vital to follow the English approach and to allow the
representative actions in competition law in the EU in the future. Currently,
under RAD, this area is excluded, since competition law is not mentioned in
Annex I, which specifies the scope of RAD.!!* The English experience shows
that class action cases regarding the infringement of competition law are mas-
sive cases that include millions of people. In practice, this kind of case shall
be covered by representative actions that are tailored to solve the problem of
mass harm. The mere possibility of a class action in antitrust cases, along with
the potential for significant compensation, may deter traders from violating
consumer rights, thereby enhancing consumer protection in the EU.
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3 Pursuing consumer collective
claims in group proceedings
in Poland

The landscape of consumer law enforcement in Poland is currently very
widespread. Prior the implementation of the Representative Actions Directive
(RAD), a clear distinction existed between private and public enforcement
of consumer collective redress. Both paths of enforcement operated simul-
taneously, however, there was a very well-defined allocation of roles. Public
enforcement of collective consumer interests was carried out through admin-
istrative proceedings, conducted by the Polish President of the Office of
Competition and Consumer Protection (in Polish: Prezes Urzedu Ochrony
Konkurencji i Konsumentow, hereinafter referred to as the ‘President of
UOKiK’)—an administration authority responsible for implementing con-
sumer protection policy. As a central government authority, it acts in the
public interest and institutes proceedings concerning practices involving
infringement of collective consumer rights and in cases concerning the clas-
sification of clauses in standard agreements as abusive.'! Thereby, actions for
injunctions stipulated under Directive 2009/22/EC were at the discretion of
the President of UOKIK. This authority was the only entity recognised as a
qualified entity entitled to start the injunction proceedings and, at the same
time, it issued decisions on the injunction.? On the private path of law enforce-
ment, consumers seek redress in civil proceedings before courts—either in
individual or group proceedings (a Polish style of collective redress). The
latter is discussed in this chapter.

After RAD was implemented in Poland, the strict division of consumer
law enforcement between private and public sectors became blurred. In addi-
tion to the existing private and public split, the mechanism of representative
actions has been integrated into the current framework. This mechanism pri-
marily falls under private enforcement, as the representative entities in Poland
pursue claims through group proceedings in court. The administrative author-
ity—the President of UOKiK—retains the competence to initiate injunctive

1 Act of 16 February 2007 on Competition and Consumer Protection, (Journal of Laws of 2007, No.
50, item 331 with further amendments), hereinafter referred to as “the ACCP”.
2 Mucha (2021: 35).
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proceedings and issue decisions on injunctions, while also requiring impor-
tant competencies in representative proceedings. Currently, the President of
UOKIK maintains the register for representative entities and oversees compli-
ance with the requirements specified for these entities under RAD. Actions for
injunctions can now be initiated both by the President of UOKiK in adminis-
trative proceedings and by representative entities in court.

This chapter examines the complex landscape of consumer collective
redress in Poland. It begins by presenting the legislative framework outlined in
the Act of 17 December 2009 on Pursuing Claims in Group Proceedings (here-
inafter referred to as the ‘Act on Group Proceedings’),’*to provide a backgroud
for further discussion on data and analysis of relevant group proceedings. In
this part of the study I critically analyse the statistical data published by the
Ministry of Justice and the information included in the register of group pro-
ceedings. Next, this data is confronted with the findings of an evidence-based
examination of cases, that has been conducted at the District Court in Warsaw
(in Polish: Sgd Okregowy w Warszawie). The findings are complemented by
the outcomes of the interviews with different institutions and stakeholders
involved in group proceedings- municipal/regional consumer ombudsmen (in
Polish: miejscy/powiatowi rzecznicy konsumentow), Financial Ombudsman
(in Polish: Rzecznik Finansowy), Polish Commissioner for Human RIghts
(in Polish: Rzecznik Praw Obywatelskich), President of UOKIiK and lead-
ing Polish attorneys representing the parties in group proceedings. Thereby,
the chapter analyses how group proceedings function in practice. Finally, it
examines the recent legislative changes introduced by the implementation of
RAD in Poland and discusses some most important and, at the same time,
controversial solutions, such as: liberalisation of admissibility requirements,
principles of recognition of representative entities, costs of group proceed-
ings, dual role of the President of UOKIK in the process of consumer law
enforcement and the possibility of third-party funding. The chapter addresses
whether and how the new law will alter the landscape of group proceedings
in Poland and impact consumers’ ability to enforce their rights collectively.

3.1 Legislative framework for collective redress in Poland

Compared to other Member States, Poland has quite a long tradition of collec-
tive redress. Since 2009, individuals have been able to seek redress measures
in group proceedings before national courts (private path of enforcement).
The collective redress mechanism was introduced by the Act on Group

3 Act of 17 December 2009 on Pursuing Claims in Group Proceedings, (Journal of Laws 2010, No.
7 item 44 with further amendments).
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Proceedings, and according to the latest data, 319 group actions were submit-
ted to Polish courts from 2010 to 2021 in this mode in civil cass.*

Under Article 3 of the Act on Group Proceedings, the higher disctrict
courts (in Polish: sqdy okregowe) are competent for adjudicating cases in
group proceedings. Their competence in this field is irrespective of the value
of the individual claims or the aggregated value of the collective claims. The
cases are adjudicated by the court composed by three judges. The judgment of
the disctrict court is subject to appeal to court of appeal (in Polish: sqd apela-
cyjny) and further to the Supreme Court (in Polish: Sgd Najwyzszy). Currently,
there are 47 higher disctrict courts in Poland competent for adjudicating cases
in group proceedings in the first instance and 11 courts of appeal.’ The com-
petence of the courts mentioned above remains relevant for consumer repre-
sentative actions, within the meaning of RAD.

The course of Polish group proceedings has been extensively discussed
in Polish literature, and there is no need to repeat those discussions here.®
Although the implementation of RAD to Polish law brought some important
changes to national legislation (that are discussed in the section 3.5. of this
chapter), these amendments did not influence the general concept or course
of group proceedings, which still comprise of a sequence of several stages.
For purpose of clarity of further discussion on how group actions operate in
practice, it is essential to outline some foundations that underpin the concept
of group actions.

The scope of application of the Act on Group Proceedings is not limited
to consumer claims only. In line with Article 1 section 2 of this act, collective
actions can be brought in product liability claims, tort liability claims, claims
for liability for non-performance or improper performance of a contract,
and unjustified enrichement claims, as well as i all other matters that refer
to consumer claims. The act excludes claims for the protection of personal
interests from its scope, except for personal injury claims. Implementation
of RAD extended the scope by adding consumer representative actions, that
are actions for an injunction and actions for redress measures, to the existing
scheme.

The Act on Group Proceedings establishes a four-stage course of proceed-
ings that is specific to collective redress only. It consists of (i) certification,

~

Ministry of Justice, Opracowania wieloletnie: isws.ms.gov.pl/pl/baza-statystyczna/opracowania
-wieloletnie/ (access 6.11.2023).

Regulation of the Polish Ministry of Justice as of 28.12.2018 on establishing seats and jurisdic-
tions of the court of appeal, district courts and regional courts and the scope of adjudication
(Journal of Laws 2021, Item 1269 with further amendments).

In Polish: Rejdak (2019: 33), Sieradzka (2018: 75), Astanowicz (2018: electronic source),
Laskowska-Hulisz(2022: 232); in English see: Tulibacka (2018: 138); Trzaska (2019: 155),
Studzinska (2016: 162);Nekrosius and Flaga-Gieruszynska (2021: 241).
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(ii) group formation, (iii) proceedings regarding the substance of the case, and
(iv) enforcement.

The proceedings begin with a lawsuit brought by a group representa-
tive. Collective action might be brought either by a member of this group,
a regional (municipal) consumer ombudsman, or a Financial Ombudsman,
with the latter acting within the scope of its prerogatives (Article 4).” A group
representative acts on behalf of the group, it is a party to the proceedings.
Except from Financial Ombudsman, it must be represented by a legal attor-
ney. Apart from above mentioned entities entitled to start collective action,
by the way of transposition of RAD, also so called ‘qualified entities’ (in
Polish: podmioty upowaznione) are entitled to bring consumer representative
actions. To be recognised as such, these qualified entites must fulfill specific
criteria mentioned by the new law and apply to be registered by the President
of UOKIK. Initiating proceedings by the municipal consumer ombudsman,
Financial Ombudsman or qualified entity is particularily beneficial for group
members, since these entites are not required to pay courrt fees, which are set
as 2% of the value of the claim.

In the decision to certify the class action (decision on the admissibility of
group proceedings) the court confirms that all requirements set for group pro-
ceedings are fulfiled. For a group action to be admissable, the collective action
must be brought in the name of at least 10 people with claims of the same
kind and with the same or a similar factual basis. In quite revolutionary way,
implementation of RAD in Poland provided an exception to this rule. It states
that in case of consumer represntative action, brought by qualified entities,
claims might be based also on the same or a similar legal basis. Additionally,
according to the general rule, in cases concerrning monetary claims, group
proceedings are admissable only if the amount claimed by each group mem-
ber has been made equal with the others (so called ‘commonality requirement’
included in Article 2 of the Act on Group Proceedings).The commonality
requirement is excluded for all consumer collective claims (including con-
sumer representative actions), which shall facilitate the greater admissibility
of collective claims for the benefit of consumers. Alternatively, in cases con-
cerning monetary claims, the claim may be limited to declaratory relief only.
This situation occurs when the circumstances related to particular members
are so diverse that it is impossible to fulfill commonality requirement. When
declaratory relief is awarded, each group member may start separate follow-
up proceedings and pursue claims individually.

Decision on admissibility also contains information about the action, the
group representative, arrangements concerning the remuneration of lawyers

7 Inreference to the classification of major forms of collective redress mentioned in the first chapter
of this book it shall be noted that Polish group proceedings can either have a form of group action
or representative action.
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and the names of class members who have joined so far. It can be (and in prac-
tice, almost always is) appealable. In the case of negative verification of fulfil-
ment of the requirements specified for group proceedings, the court rejects the
action. In case of positive verification of the above-mentioned criteria in the
final decision of the court, the admissibility of the claim is not verified at the
later stages of the proceedings. The final decision on certification ends the first
phase of the proceedings.

The second stage, known as group formation, follows an opt-in approach.
It involves notifying all potential group members about the group action in
the manner most appropriate for each case. In practice, for this purpose, the
court issues an order to publish information regarding the group proceedings
in the national or regional press. The court may also determine that no further
notification is necessary if all potential group members have already joined
the action. To join the group, a potential member who meets the requirements
must submit a written declaration to a group representative. Once the desig-
nated time limit (no more than three months) expires, the court sets a dead-
line for the defendant to raise objections concerning the participation of the
members in the group or subgroups. In monetary claims, the burden of proof
regarding group membership lies with the claimant, while in other claims,
it is sufficient for group membership to be presumed (Article 16). After the
defendant’s deadline has passed, the court determines who comprises the
group. In its decision, the court specifies the names of the group members.
The court’s decision regarding group composition is also appealable. Once it
becomes final, opting out is not permitted.

In the third part of the proceedings, the court adjudicates on the merits
of the case. The proceedings ends with a judgment in which the court either
rules in favour of the claim or denies it in whole or in part, stating that it is
not legitimate. At this stage, the court also issues a decision on the costs of
the proceedings. According to the Act on Group Proceedings, the agreement
between the attorney and the claimant may take the form of contingency fees,
with a maximum amount of 20% of the award granted by the court to the
claimant (Article 5).%

A final court judgement, mentioning the group members and the value
of their claims, is subject to execution as a title for pecuniary performance
(Article 22). In case of non-pecuniary performance, a group representative
(a group member, Financial Ombudsman, municipal/regional consumer
ombudsman) or a qualified entity, is entitled to apply for commencement of
execution. In case of court judgements on injunctions, when the defendant
does not comply with the judgement, the court may issue a decision on penal-
ties (Article 23 b).

8 Poland is one of few examples of countries in Europe expressly allowing for contingency fees in
group proceedings: see Tulibacka (2024: 740).
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3.2 Data and analysis

One can assume that with nearly 15 years of operation, Poland has accumu-
lated sufficient experience thus far to reflect on the functioning of the law
of group proceedings. According to general statistical information from
the Ministry of Justice, there were 319 collective claims submitted to the
district courts in Poland from 2013 to 2021. However, while the number
of claims submitted to the courts appears promising, only a fraction of
those cases has been admissible for group proceedings and just a few cases
reached the final phase of proceedings in which the court decided on the
merits.

3.2.1 Collective action in numbers

As a starting point, it needs to be clarified that the number of collective
claims mentioned above does not correspond to the number of proceedings
initiated. The data reflects the total number of collective claims submitted
to all relevant courts. It includes information about the claims that were (i)
returned due to formal deficiencies, (ii) rejected for not meeting the formal
requirements for group proceedings, and (iii) denied because they lost the
case. By the end of 2021, 63 cases remained, and we cannot confirm whether
the group proceedings have been instituted.

The aforementioned data suggests that from 2010 to 2021, 135 cases
reached the final phase of proceedings in which the court decided on the mer-
its.” My research conducted at the District Court in Warsaw confirmed that
this assumption is incorrect. The main reason for the discrepancy between the
statistics from the Ministry of Justice and actual court practice is the recurring
issue of changing court file numbers. For statistical purposes, each collective
claim is counted as a separate case; however, practice shows that many of
these court files pertain to the same case. This is due to several factors. Firstly,
some collective claims are returned by the court due to formal deficiencies.
As a result of correcting these formal defects (such as most likely payment of
court fees), the same collective claims are resubmitted to the same court but
are registered under a different file number. Secondly, some collective claims
are rejected by the court of first instance because they do not meet the formal
requirements for group proceedings. Since the court’s decision is appealable,
claims may be admitted to group proceedings by the second instance court. In
such cases, the claims are again submitted to the same court of first instance

9 This number results from the following calculation: 319-69-52-63= 135. 319 collective claims in
total; 69 group actions returned; 52 group actions rejected; 63 actions remaining (i.a. not being
processed by the court so far).
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Table 3.1 Collective claims in civil cases (court files C) in district courts in first
instance submitted between 2010 and 2021

Year Brought Processed

Altogether! Including Remaining

Rejected Denied Returned

2010 21 . . . .
2011 37 21 4 11 20
2012 35 20 6 1 10 33
2013 22 26 5 6 5 29
2014 41 19 9 2 7 51
2015 32 31 9 2 7 52
2016 30 23 5 2 10 59
2017 16 27 6 3 4 48
2018 22 18 1 4 52
2019 16 25 1 2 8 43
2020 19 15 2 4 47
2021 28 12 4 1 3 63
IN TOTAL 319 237 52 23 69

Source: Statistical information of the Polish Ministry of Justice?

The column “altogether” represents all cases that have been processed in the given year. It
does not inlude only rejected, returned or denied claims, but also claims that were settled in
court or out-of-court, adjudicated for the benefit of claimant, or cases supended, for exam-
ple, because of the bancrupcy of the defendant.

Ministerstwo Sprawiedliwosci, Wydziat Statystyki i Analiz, Opracowania wieloletnie.

[\

and are once more registered under a different file number. Thirdly, the same
situation occurs when the proceedings are stayed after the commencement
date (for example, due to the bankruptcy of the defendant). If the claim is
resubmitted, it also receives a different court file number.

Consequently, research shows that in practice, the same collective actions
are registered under different court file numbers, and therefore, the analysis
of the statistical information of the Ministry of Justice only is insufficient to
assess the reality of collective redress in Poland.

3.2.2 Register of group proceedings

In 2017, an amendment to the Act on Group Proceedings established a regis-
ter of group proceedings overseen by the Ministry of Justice.!” This register
contains information about group proceedings that are still pending as well

10 2017 Amendment to the Act on Pursuing Claims in Group Proceedings, Journal of Laws 2018
item 573.
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as those in which the court has made a decision on the merits. Its purpose
is to provide information for potential group members who wish to opt in
to pending or future group proceedings.!! Additionally, the information on
final judgments included in the register could be useful for individuals who
could have been group members but did not receive the correct information
about pending proceedings. By examining historical court decisions, poten-
tial group members could compare their claims with the court’s findings and
evaluate their chances of success in potential future group actions.

Contrary to expectations, the register has minimal (if any) value in prac-
tice and does not meet the needs of potential group members. The primary
reason for this failure is that the register is not updated and, therefore, is not
utilised by its target audience. It is difficult to determine whether the delays
in updates to the register are due to the courts failing to provide information
to the Ministry of Justice in a timely manner or whether the authority itself
is slow to add the information into the system. In practice, information about
pending and future proceedings, which is vital for potential group members, is
primarily distributed by attorneys representing consumers.'? Overall, potential
group members are often unaware that a register of group proceedings exists
in Poland.

The register of group proceedings includes information about proceed-
ings initiated on or after 1 June 1 2017. It does not account for historical
proceedings that began before this date, which certainly limits the register’s
applicability. This is quite disappointing considering that group proceedings
in Poland tend to be lengthy (many proceedings started before 1 June 2017
are still ongoing) and that the overall number of group proceedings is rela-
tively low. From a claimant’s perspective, it would be extremely beneficial to
include all proceedings initiated under the Act on Group Proceedings in the
register. Having a complete overview would facilitate the assessment of the
likelihood of success for future claims.

Furthermore, the register must include information required by the court
to publish the decision regarding the commencement of group proceedings.
This information includes, among other things, the subject matter of the case.
In practice, this requirement is interpreted differently by those responsible
for submitting information to the register of group proceedings. For instance,
the register references the case file no. I C 7/21 that was initiated before the
district court in Opole, which concerns financial claims. Unfortunately, there
is no information available about the details of this case. Despite the fact
that this case was concluded by a final court judgment, this judgment has not
been published, and it is impossible to obtain information about the submitted

11 Justification for the proposal of the 2017 amendment to the Act on Group Proceedings, pp.
88-89.

12 An excellent portal dedicated to class actions in Poland (in English language also) is run by one
of the Polish law firms leading in group proceedings: https://classaction.pl/en/homepage.
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claim. If the purpose of the register is to inform potential claimants about
pending or concluded proceedings for future similar claims, it is essential to
expand the scope of the register and include information about the details of
the case.

There is a significant disparity in the number of collective actions submit-
ted to the Polish district courts. Some courts have never adjudicated cases in
group proceedings, while others have a notable number of group actions.'
Currently, there are records of 15 district courts with a total of 47 group pro-
ceedings (pending or closed). This indicates that more than two-thirds of
Polish district courts, which are responsible for adjudicating group proceed-
ings, have never encountered such cases.'* Some courts handled only one
collective proceedings within this 15-year time-span. The highest number of
collective proceedings is initiated at the District Court in Warsaw, with a total
of 21 group proceedings.

3.3 Group proceedings before the District Court in
Warsaw

Compared to other Polish district courts, the number of collective claims
submitted to the District Court in Warsaw (in Polish: Sgd Okregowy w
Warszawie) is significant. Between 2013 and 2020, a total of 80 collective
claims were submitted there. For this research, I obtained a list of all 80 court
files registered as a result of collective claims submitted to the District Court
in Warsaw with the aim of conducting an empirical study.'> However, dur-
ing the research process, it became clear that some of the court files were
not available.'® Eventually, T was granted access to 75 court files registered
as a result of collective claims. These court files constituted the primary
research sample, which was further complemented by information gathered
during consultations with different institutions and stakeholders engaged in
group proceedings. The list of respondents included municipal (regional) con-
sumer ombudsmen submitting group actions, representatives of the Financial
Ombudsman (Rzecznik Finansowy), the Polish Commissioner for Human
Rights (Rzecznik Praw Obywatelskich) representatives of the President

13 Currently there are 47 district courts in Poland competent for adjudicating cases in group pro-
ceedings in thefirst instance, see: Regulation of the Polish Ministry of Justice as of 28.12.2018
on establishing seats andjurisdictions of the courts of appeal, district courts and regional courts
and the scope of adjudication, (Journal of Laws 2021 item 1269 with amendments).

14 https://www.gov.pl/web/sprawiedliwosc/lista-sadow-okregowych ; access (10.10.2023).

15 Annex no. 1 to this book: List of case files for group proceedings pending and/or closed between
01.01.2013-30.06.2020 before the District Court in Warsaw

16 One court file was flooded with water, two court files were borrowed from another court, and one
court file was used by the judge.
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of UOKIK, and leading Polish attorneys representing the parties in group
proceedings.

In the study, I examined 75 court files registered due to collective claims
submitted to the District Court in Warsaw. The aim of these claims was to
initiate group proceedings in accordance with the Act on Group Proceedings.
It turns out that 10 out of the 75 cases were returned to the claimants due to
formal deficiencies. Consequently, 65 civil law cases were initiated as a result
of these collective claims. However, this number does not reflect the total
group proceedings that were instituted before the District Court in Warsaw.
Only 30 collective claims were certified by this court as admissible for group
proceedings, and some of them are still pending.

It is essential to understand that from 2013 to 2020, the District Court in
Warsaw adjudicated only eleven group proceedings on their merits. Among
these, six judgements resulted in the denial of claims, while five judgements
favoured the claimants. In the following, I present an overview of the cases
under consideration to discuss the course of these proceedings and to identify
some practical obstacles that impede effective collective redress.

3.3.1 Cases denied

The District Court in Warsaw denied collective claims in the following cases.

3.3.1.1 CaselC 599/14—‘OFE”’

This case was initiated in 2014 against the State Treasury and several pension
companies.'” It involved damages related to the transfer of funds from the so-
called Open Pension Fund (in Polish: Otwarty Fundusz Emerytalny, OFE) to
the Social Security Fund (in Polish: Fundusz Ubezpieczen Spotecznych, FUS).
The group, consisting of more than 50 members, was represented by one of its
members. The claimant sought a declaration of the invalidity of the legal act
of redeeming funds accumulated in OFE accounts, which stemmed from the
legal obligation to transfer funds from the OFE to the FUS. After the claim
was filed, in 2015 the Polish Constitutional Court ruled that the cancellation
of savings in OFE, resulting from an amendment to the Law on Open Pension
Funds, is compliant with the Polish Constitution.'

Compared to other cases, this one was handled very effectively by the
court: in 2015, it issued a decision to certify the case for group proceedings;
in 2016, it ordered an announcement in the press; in 2017, it determined the
composition of the group; and in 2018, it adjudicated on the merits, deny-
ing the claim. The court referenced the decision of the Polish Constitutional

17 Judgment of the District Court in Warsaw of 14.02.2018, file no. I C 599/14, POSP.
18 Judgment of the Polish Constitutional Tribunal, 4.11.2015, file no. K 1/14.
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Tribunal and stated that funds derived from insurance premiums are public
funds, not private savings of the insured individuals. This was justified by
the fact that these funds came from the obligatory and universal pension con-
tribution, which has a public character. The court agreed with the defend-
ants’ arguments that the redemption of 51% of the settlement units and their
transfer to the FUS were not legal but rather technical and organisational in
nature, leading de facto to a temporary change in the entity administering
public funds. In this sense, in the court’s opinion, there was no expropriation
in this case; there was no prejudice on the part of the insured, regardless of the
amount of pension benefit paid in the future.

3.3.1.2 Casel C 1281/15— ‘Bank Millennium’

The most remarkable group proceedings in Poland so far is the case against
Bank Millenium. The significance of this case can be justified for at least two
reasons: the size of the group—more than 5,000 consumers opted in—and
the duration of the proceedings; it has been pending for 10 years already."” In
2014, the Municipal Consumer Ombudsman in Olsztyn, acting as a group rep-
resentative, filed a lawsuit to confirm the bank’s liability for unjust enrichment
resulting from the collection of excessively high loan instalment amounts from
group members. The amount of these instalments was calculated according to
the provisions of the agreements based on a contract form containing abusive
clauses regarding the indexation of the loan amount granted and its repay-
ment instalments to the Swiss franc exchange rate. According to the claimant,
the unjust enrichment was caused by the application of an abusive clause,
which allowed the defendant to charge the group members higher amounts for
loan repayment. The claimant argued that the case met the criteria for group
proceedings, asserting that each group member has claims of the same kind,
based on the same or a similar factual basis. It further contended that each
member of the group entered into an agreement based on the same abusive
indexation clause (which was confirmed by a judgment from the Court of
Competition and Consumer Protection, SOKiK), subsequently entered into
the register of abusive clauses.”

In 2015 the District Court in Warsaw rejected the lawsuit due to the lack
of ‘the same or the same factual basis of the claim.”* The Court of Appeal
in Warsaw amended its decision and declined to dismiss the lawsuit, stat-
ing that the district court unjustifiably treated the factual basis of the claim
as encompassing all circumstances necessary to determine the merits of the

19 Judgment of the District Court in Warsaw of 24.05.2022, file no. I C 1281/15, not published,
not final.

20 Judgment of SOKiK of 14.12.2010, file no. XVII Amc 426/09.

21 Decision of the District Court in Warsaw of 28.05.2015, file no. I C 691/14.
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claim judgment.”? The proceedings were very lengthy due to the procedural
errors that occurred during the process. For instance, the District Court in
Warsaw did not rule on the admissibility of group proceedings within the time
frame specified in the Code of Civil Procedure but did so during a closed-door
hearing. Additionally, the court did not hold a mandatory hearing before issu-
ing a judgment. As a result of numerous complaints, the composition of the
group was not determined until 2019. The case received support from various
institutions—in 2021, the Polish Commissioner for Human Rights joined the
case, followed by the Financial Ombudsman in 2023.

In 2022, the court of first instance adjudicated on the merits and denied the
claim. Surprisingly, it found that the indexation clauses in the loan agreements
were not abusive. In particular, it stated that

in the opinion of the adjudication panel, the claimant did not prove that
the provisions of the Group Members’ loan agreements, which contain
the same regulations, shape their rights and obligations as consumers in
a manner that is contrary to good practices, grossly violating their inter-
ests. [...] The fact that the exchange rate used to convert the due loan
installment for repayment was determined by the Respondent’s employees
does not necessarily imply that it was arbitrary. This is because the claim-
ant has not provided adequate evidence to support this allegation, aside
from a mere assertion. Meanwhile, to prove the thesis that the defendant
determined (shaped) the CHF exchange rate arbitrarily, the plaintiff should
indicate—by precisely quoting the rates used by the defendant and com-
paring them with market rates—that indeed the defendant’s rates, along
with their fluctuations, do not align with market indications, i.e., deviate
from them to such an extent that they can be considered arbitrary manner.

The reasoning the District Court in Warsaw mentioned above clearly contra-
dicts the interpretation of the provisions of Directive 93/13 on unfair terms
in consumer contracts made by the Court of Justice of the European Union
(CJEU).” The CJEU emphasises that

the content of a clause in a loan agreement must enable a consumer who
is reasonably well-informed and reasonably observant and circumspect to
understand, based on clear and intelligible criteria, how the foreign cur-
rency exchange rate used to calculate the amount of the repayment install-
ments is set, so that the consumer can determine at any time the exchange
rate applied by the seller or supplier.

22 Decision of the Court of Appeal in Warsaw of 21.09.2015, file no. I Acz 1648/15.
23 Judgment of the Court of Justice of the EU of 18.11.2021, C-212/20, M.B. and B.P. v. “A4.”,
ECLI:EU:C:2021:934.
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In light of this judgment, a general reference to market value or other generic
clauses is insufficient. Notably, the latest case law from the Polish Supreme
Court also aligns with this perspective of the Court of Justice. The Supreme
Court has determined that the unilateral determination of the foreign currency
exchange rate by the bank,* without reference to objective criteria, is con-
trary to the nature of the legal relationship in a loan indexed to foreign cur-
rency. This confirms that in consumer contracts, provisions regarding abusive
clauses should be applied in such situations. The case is still pending before
the court of appeal.

3.3.1.3 Case Il C 798/15 —‘Spotdzielnia przy Metrze’

This case was submitted in 2013 by a group representative who entered into
an agreement with the cooperative ‘Spotdzielnia przy Metrze’ for the con-
struction of premises and parking spaces.” All group members finalised the
agreements according to standard contract terms. As per the agreements,
the construction was to be completed by the end of 2009. However, in prac-
tice, the premises were handed over at the turn of 2010/2011, and notarial
deeds were executed in 2011. In the collective action for payment, the claim-
ant sought damages for lost profits due to the inability to exercise owner-
ship rights over the premises within a specific time frame, attributable to the
cooperative’s improper contract performance, which resulted in a significant
delay in the project’s implementation. The damage stemmed from the fact that
group members could neither use nor lease their premises.

In 2014, the District Court in Warsaw rejected the claim.?® However, fol-
lowing an appeal, the judgment was amended in 2015, and the court of appeal
found the case admissible for a group proceeding.”” In 2017, the court deter-
mined the composition of the group and in 2019, it denied the claim.? It found
that claims for damages related to the inability to use the premises cannot be
estimated in an approximate manner, regardless of the circumstances of any
particular group member. It pointed out that ‘the mere fact that a claim is
pursued in a group proceeding does not exempt the claimant from proving the
amount of damage suffered individually with respect to each member of the
groups and subgroups.’ The court stated that

the claims pursued in the present case, despite the formal admissibility
of their adjudication in group proceedings, were in fact unsuitable for

24 Resolution of the Polish Supreme Court of 28.04.2022, file no. IIT CZP 40/22.

25 Judgment of the District Court in Warsaw of 26.04.2019, file no. III C 798/15; Judgment of the
Court of Appeal in Warsaw of 26.11.2020, file no. VI Aca 192/20.

26 Decision of the District Court in Warsaw of 19.11.2014, file no. 111 C 376/13.

27 Decision of the Court of Appeal in Warsaw, file no. VI Acz 479/15.

28 Judgment of the District Court in Warsaw of 26.04.2019, file no. III C 798/15. Judgment of the
Court of Appeal in Warsaw of 26.11.2020, file no. VI Aca 192/20.
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pursuing under this procedure. This is because admitting the claim would
have required the presentation of separate evidence proving that each
member of the class suffered damages in an amount dependent on that spe-
cific individual’s circumstances. In practice, this would mean the necessity
of conducting dozens of separate evidentiary proceedings regarding the
fact of incurring and the amount of damage, as if the individual claims
were pursued in separate proceedings. Thus, conducting the case in group
proceedings did not provide the members of the group any advantage over
bringing individual actions and may even have been disadvantageous for
them, as it deprived them of the opportunity to claim and prove the total
amount of the damage suffered.

3.3.1.4 Case XXIV C 339/15— ‘Remuneration of the police civil
servants’

Another claim that the court denied was initiated in 2015.% A collective action
for payment was brought by a representative group that sought damages for
the lack of salary valorisation for civil servants in the police since 2009. As
the basis for the State Treasury’s liability for damages, the claimant cited a
tort—specifically, the omission of public authority in the drafting of budget
laws from 2011 to 2014. The defendant, however, argued that the lack of sal-
ary valorisation was indeed influenced by the budget laws from 2010 to 2014,
and that establishing damages would require proving the unconstitutionality
of these laws. The District Court in Warsaw certified the claim for group
proceedings in 2015, and one year later, it ordered the relevant announcement
in the press, while in 2018, the composition of the group was determined.*
Ultimately, the court denied the claim on the basis that there was no legal obli-
gation to issue a relevant normative act stipulating the valorisation of salaries
in the state budget zone at a level exceeding 100%.°!

3.3.1.5 Case XXV C 250/18— ‘Bank BZWBK—Amber Gold
pyramid scheme’

The District Court of Warsaw adjudicated several group actions stemming
from one of the largest financial scandals in Poland—the activities of Amber
Gold.?? All of these cases resulted from the same fraud. The company prom-
ised to invest clients’ money in gold and other precious metals, but it turned
out to be a pyramid scheme. This collective action marked the first group

29 Judgment of the District Court in Warsaw of 5.12.2018, file no. XXIV X 339/15 (unpublished).

30 Decision of the Court of Appeal in Warsaw of 11.4.2018, file no. I Acz 147/18.

31 Judgement of the District Court in Warsaw of 5.12.2018, file no. XXIV C 399/15 (unpublished)

32 Among those cases was this case in hand in which the claim was denied, see: Judgment of the
District Court in Warsaw of 31.7.2019, file no. XXV C 250/18.
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proceedings in which the court evaluated the merits of claims related to Amber
Gold’s activities. Interestingly, the claimant sought damages not from the com-
pany itself, as it was in bankruptcy, but from BZWBK bank, which had been
cooperating with Amber Gold. Members of the group were seeking compensa-
tion from the defendant bank for damages incurred, among other reasons, due
to the bank’s failure to comply with its reporting obligations regarding Amber
Gold and its continued cooperation with the company despite knowledge of its
illegal financial activities. All group members were former clients of the com-
pany who voluntarily entrusted substantial funds for precious metals trading.
Amber Gold has been listed in the Polish Financial Supervision Authority’s
(Komisja Nadzoru Finansowego, KNF) ‘list of public warnings’ since 2009.
Based on publicly available information, KNF concluded that Amber Gold
was highly likely to engage in banking activities without a licence, particularly
by accepting deposits in order to expose them to risk.

The respondent maintained bank accounts for Amber Gold from 2009 to
2012 and entered into six agreements for the provision of safe deposit boxes,
which, however, were unsuitable for storing larger quantities of gold or other
precious metals due to their size. Furthermore, storing precious metals was
not part of the services offered by the defendant bank. Amber Gold stated in
its advertising materials that precious metals purchased with funds obtained
from consumers were stored in safe deposit boxes at the defendant bank. In
2012, the bank terminated Amber Gold’s bank account agreement and filed a
criminal complaint. The company was declared bankrupt in that year, and the
claimant’s claims indicate that the group members have not recovered their
money paid to Amber Gold. The bankruptcy trustee noted that the claims
would be satisfied at most by about 10%.

In May 2015, the District Court in Warsaw certified a claim for group
proceedings®® and in 2018 the composition of the group was determined.** In
2019, the court, in a judgment, denied the claim, stating that it was unfounded
because the claimant failed to prove all the necessary prerequisites for liabil-
ity for damages, including the existence of an adequate (direct) causal link
between the defendant’s act (omission) and the plaintiff’s damage. The court
also assumed that the defendant’s actions (omissions) were not unlawful but
merely delayed.*

3.3.2 Cases in favour of the claimant

Over last 15 years time-span, there are only six group proceedings in which
the District Court in Warsaw ruled in favour of the claimants. These cases are
as follows.

33 Decision of the District Court in Warsaw of 2.4.2015, file no. XXV C 148/14.
34 Decision of the District Court in Warsaw of 26.01.2018, file no. XXV C 148/14.
35 Judgement of the District Court in Warsaw of 31.7.2019, file no. XXV C 250/18.
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3.3.2.1 Casell C 771/13— ‘Travel agency Gromada’

One of the few examples of consumer success stories in group proceedings
is a case initiated in 2013 by a collective action on behalf of 19 consumers
for the improper performance of an agreement with a travel services provid-
er.’® The group representative claimed compensation per capita in the amount
of PLN 1,132 for material damage and PLN 2,500 for non-material damage
resulting from the non-performance or improper performance of services
constituting a package holiday. The consumers participated in a trip to Paris.
Upon arrival, it became clear that there was no room for them in a hotel in
the centre; as a result, they were accommodated 34 kilometres from the city
centre, in a hotel that was not up to the standard of the one they had paid for.
The value of the damage, according to the claimant, was determined as the
difference between the price of the hotel they paid for and the one in which
they were actually accommodated.

In 2014, the court certified the group action for a group proceeding. One
year later, it determined the composition of the group. In 2018, the court
awarded compensation of PLN 1,800 for each class member (PLN 800 for
material damage and PLN 1,000 for non-material damage) and dismissed the
claim within the remaining scope. Following the claimant’s appeal, the court
of appeal amended the judgment and awarded additional damages of PLN 832
to each group member. As a result, consumers received a total of PLN 1132
compensation for material and PLN 1,500 for non-material damage resulted
from the improper performance of services that constituted a package holiday.

3.3.2.2 Casell C222/16—‘AXA’

The case involved a nationwide scandal that took place a few years ago in
Poland concerning the so-called liquidation fees charged by insurers when
consumers sought to terminate unit-linked insurance policies.’” The proceed-
ings against AXA were initiated as a result of one of many collective actions
brought against insurers before the District Court in Warsaw, and this case is
the only one (out of two total) in which the court of first instance has adjudi-
cated on the merits. A group action, initiated in 2015, focused on establish-
ing AXA’s liability for using an abusive contract term that imposed grossly
excessive liquidation fees. Such contractual provisions were deemed abusive
and were included in the register of prohibited clauses. Consumers were rep-
resented by the Municipal Consumer Ombudsman, and their claim was sup-
ported by the Financial Ombudsman, who issued a reasoned opinion in the

36 Judgment of the District Court in Warsaw of 29.3.2018., file no. II C 771/13 (unpublished);
judgment of Court of Appeal in w Warsaw of 28.06.2019., file no. V ACa 554/18 (unpublished).
37 Judgment of the District Court in Warsaw of 14.12.2020, file no. IT C 222/16.
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case. This case is discussed in more detail in the section 3.4, of this chapter
regarding the institutional support of the Financial Ombudsman.

3.3.2.3 Case XXIV C 554/14—‘Generali’

A very similar factual circumstance occurred in a group proceeding com-
menced against another insurer—Generali.® The case was instituted as a
result of a group action brought by the Municipal Consumer Ombudsman
against Generali regarding a grossly excessive liquidation fee unlawfully col-
lected by the company. Similarly to the AXA case, the Financial Ombudsman
issued a reasoned opinion relevant to the case. The course of these proceed-
ings is also discussed in details in the section 3, 4, of this chapter regarding
institutional support provided by the Financial Ombudsman.

3.3.2.4 Case XXV C 1614/16— ‘Liability of the State Treasury for
Amber Gold’

To date, there is only one group action related to the Amber Gold finan-
cial scandal in which the court ruled in favour of the former clients of the
company.® It has already been explained that the company went bankrupt
and that no liability of the bank BZWBK was confirmed in the other case.
Therefore, in this case, the group members sought compensation for the dam-
age caused by the prosecutor’s unlawful failure to fulfil statutory duties from
2010 to 2012. The claimant argued that, despite the fact that starting in 2010,
the authority had sufficient evidence that Amber Gold committed a crime,
it did not bring charges for more than two years. Unlike other lawsuits filed
in connection with the criminal activities of Amber Gold, the group action
in question sought to hold the State Treasury liable for the omission of its
units under Article 417 par. 1 of the Civil Code in conjunction with Article
415 of the Civil Code, and on this basis sought liability for damages. The
claimant asserted that the damage suffered by the group members consisted of
the money paid to the company as a deposit and pointed out the causal con-
nection between the damage and the omission. The claimant argued that the
group members would not have paid Amber Gold if the prosecution had acted
promptly. A total of 164 group members joined this action, seeking payment
of more than PLN 21 million in total.

In 2016, after upholding the plaintiff’s claim, the Court of Appeal in
Warsaw certified the claim for group proceedings. One year later, the com-
position of the group was determined by the court. After a very complex

38 Judgment of the District Court in Warsaw of 10.05.2017, file no. XXIV C 554/14.
39 Judgment of the District Court in Warsaw of 1.07.2022, file no. XXV C 1614/16 (in appeal).
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submission of evidence, the district court ruled in favour of the claimant
in 2022. The judgment is not final, and the proceedings before the Court of
Appeal in Warsaw is still ongoing.

3.3.2.5 Case IlI C 603/15— ‘Polski Zwigzek Motorowy’

This case exemplifies a claim ideally suited for group proceedings.* A group
representative initiated a collective claim for damages against the Polish
Motor Association (Polski Zwigzek Motorowy) due to improper fulfilment of
an obligation related to a ticket sale contract for a sports event (an international
speedway race). According to the claimant, the competition was conducted in
a manner inconsistent with the standards for hosting a sports event, primarily
due to inadequate preparation of the track, which led to the competition end-
ing prematurely. The plaintiff argued that the material damages equalled the
price of tickets paid by a group of speedway fans to attend the event. In 2016,
the District Court in Warsaw admitted the case to group proceedings, and in
2017, the class composition was established. In 2020, the court ruled in favour
of the claimant, awarding compensation to each class member. Although this
case had a favourable outcome, it is worth noting that the proceedings lasted a
total of five years, and given the low value of the claim, consumers must have
been exceptionally determined to pursue this claim in this manner.

3.3.2.6 Case XXV C 318/15 ‘Home Broker’

In 2015, a group action was initiated to establish Home Brokers’ liability.*!
The company served as an intermediary in the sale of investment apartments
in a hotel located near the Baltic Sea and offered simultaneous leases for the
sold apartments (so-called condo investments). Due to the developer’s finan-
cial issues, the investment was taken over by Idea Bank. Regardless, Home
Broker assured its clients of the investment’s success, which was ultimately
never realised, and the developer eventually declared bankruptcy. The claim-
ant based their claims on the assertion that the defendant employed aggres-
sive sales techniques and failed to disclose information about the developer’s
situation. In 2017, as a result of an appeal, the Court of Appeal in Warsaw
admitted the case for group consideration proceedings.** In 2019, the com-
position of the group—consisting of 29 people—was determined. In 2020,
the District Court in Warsaw issued a judgment establishing the defendant’s
liability; however, due to Home Brokers’ bankruptcy, the proceedings were

40 Judgment of the District Court in Warsaw of 17.02.2020, file no. IIT C 603/15 (in appeal).
41 Judgment of the District Court in Warsaw of 6.11.2020, file no. XXV C 318/15.
42 Decision of the Court of Appeal in Warsaw of 1.3.2017, file no. VI Acz 1461/16.
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suspended. Despite the claimant winning the case, the group members were
unable to recover their invested funds.

3.4 Institutional support for consumers in group
proceedings

Many of the aforementioned collective actions brought before the Warsaw
District Court were supported by public authorities. A key example is the
support provided by municipal consumer ombudsmen and, more recently, by
the Financial Ombudsman, who can act on behalf of consumers as a claim-
ant in group proceedings. Additionally, in some cases, opinions strenghten-
ing the claims have been issued by the President of UOKIK and the Polish
Commissioner for Human Rights. The following discussion addresses the
main competencies of these institutions and provides some evidence-based
data on their activities during group proceedings.

3.4.1 Municipal Consumer Ombudsmen

Polish law establishes a distinct framework of several regional consumer
ombudsmen (in Polish: Miejski/Powiatowy Rzecznik Konsumentow). One of
their responsibilities is to assist consumers seeking redress in group proceed-
ings.* According to the Act on Group Proceedings, the ombudsman may act
as a group representative in consumer claims as a claimant. It is essential that,
in such cases, the group is exempt from court fees, which is especially impor-
tant considering that legal costs are a significant barrier preventing consumers
from pursuing claims in court.

It is of a great practical relevance that municipal consumer ombudsman is
not obligated to bring actions on behalf of consumers; it is simply her or his
prerogative, which she or he does not have to exercise. In practice, different
ombudsmen exhibit varying attitudes toward group proceedings. Some tend
to agree to assume the role of group representative, while others consistently
refuse to engage in any proceedings. This is related not only to the ombuds-
man’s personal beliefs about the appropriateness and success of such litiga-
tion but, more importantly, to the personnel and financial resources required
to participate in the proceedings. Unfortunately, the institution of the munici-
pal consumer ombudsman in Poland is clearly underfunded and continually
lacks sufficient human resources. It should be emphasised that representing
consumers in group proceedings is just one of many tasks of this institution.

43 Possibility of bringing court actions on behalf of consumers is only one of many tasks of the
Municipal Consumer Ombudsman, see: Article 42 of the ACCP.
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Experience shows that since the Act on Group Proceedings came into effect,
seven municipal consumer ombudsmen have represented a total of 10,000
consumers in 17 group proceedings. The Municipal Consumer Ombudsman
in Warsaw has demonstrated the highest activity, representing consumers in
eight group proceedings (two cases against mBank S.A.,* one case against
Spotdzielnia przy Metrze S.A.,* two cases against Towarzystwo Ubezpieczen
na Zycie Europa S.A.,* one case against Towarzystwo Ubezpieczen Aegon
S.A.,* and one case against BZWBK S.A.*). Additionally, the Municipal
Consumer Ombudsman in Warsaw represented consumers in a case against
Getin Noble Bank S.A., where a settlement was reached at the pre-trial stage
of proceedings.

Other group proceedings were initiated by the Municipal Ombudsman
in Szczecin (four cases against Skandia Zycie Towarzystwo Ubezpieczen
S.A.® and AXA Zycie Towarzystwo Ubezpieczen S.A.%), the Municipal
Ombudsman in Olsztyn (two cases against Bank Millenium S.A.%"), the
Municipal Ombudsman in Poznan (one case against Getin Noble Bank
S.A?), the Municipal Ombudsman in Kotobrzeg (one case against Open
Life Towarzystwo Ubezpieczen na Zycie S.A.%), the Muncipal Ombudsman
in Pruszkéw (one case against Generali Zycie Towarzystwo Ubezpieczen
S.A %) and the Municipal Ombudsman in Szczecinek (one case against Bank
BPH S.A.%). The subject matter of these cases primarily involved consumer
disputes related to financial services, brought against the insurance companies
and banks.

44 Group proceedings before the District Court in £6dz, file no. I C 1219/20 (previously I C
519/16); group proceedings before the District Court in £6dz, file no. IT C 1693/10.

45 Group proceedings before the District Court in Warsaw, file no. III C 976/12.

46 Group proceedings before the District Court in Warsaw, file no. I C 464/16; group proceedings
before the District Court in Warsaw, file no. XXIV C 709/15.

47 Group proceedings before the District Court in Warsaw, file no. III C 1322/13.

48 Group proceedings before the District Court in Wroctaw, file no. I C 976/17.

49 Group proceedings before the District Court in Warsaw, file no. XXIV C 500/14 and file no.
111 62/14.

50 Group proceedings before the District Court in Warsaw, file no. XXV C 915/14; Group proceed-

ings before the District Court in Warsaw, file no. IT C 222/16 and in appeal and before the Court

of Appeal in Warsaw, file no. VACa 444/21.

Group proceedings before the District Court in Warsaw, file no. IV C 1348/19 and in appeal

before the Court of Appeal in Warsaw, file no. V ACz 557/20; Group proceedings before the

District Court in Warsaw 1 C 1281/15 and in appeal before the Court of Appeal in Warsaw, file

no. T ACa 599/23.

52 Group proceedings before the District Court in Warsaw, file no. XXV C 1575/15 and in appeal
before the Court of Appeal in Warsaw, file no. IV Acz 785/18.

53 Group proceedings before the District Court in Warsaw, file no. XXV C 461/18.

54 Group proceedings before the District Court in Warsaw, file no. XXIV C 554/14 and in appeal
before the Court of Appeal in Warsaw, file no. I ACa 1690/17.

55 Group proceedings before the District Court in Gdansk, file no. XV C 871/18.

5

—



100  Consumer collective redress in EU law
3.4.2 Financial Ombudsman (former Insurance Ombudsman)

Institutional support for consumers in group proceedings provided by the
Financial Ombudsman is a novel development in Polish law. In 2023, this
authority was granted the right to represent consumers in group proceed-
ings initiated as a result of claims against financial market service provid-
ers. It is expected that this institution will assume the role previously played
by Municipal Consumer Ombudsmen in this area. Since the Financial
Ombudsman’s authority is relatively new, it has only initiated two collec-
tive actions.>® The District Court in Warsaw rejected the first case because
the defendant had no judicial capacity—the Financial Ombudsman sued the
Polish branch of a foreign trader.’” There is no court decision on the certifica-
tion of the second case so far—the proceedings is still pending. So far, the
Financial Ombudsman is the only public authority recognised as a qualified
entity entitled ex /ege to bring consumer representative actions within RAD.

Additionally, the Financial Ombudsman possesses experience in support-
ing consumers pursuing claims in this manner because it is entitled to express
a reasoned opinion (or so-called ‘important view’) in consumer cases—both
in individual and group proceedings. Practice indicates that, although the
Financial Ombudsman’s opinions are not binding on the court, their expert
nature makes them important substantive and supportive material for the
courts.*

In the subsequent years of the Financial Ombudsman’s activity, one can
observe a steady increase in the number of requests for important views
submitted by the claimants.” Interest in this form of institutional support is
especially evident in cases involving loans denominated or indexed to the
Swiss franc. However, it should be noted that the vast majority of positions
were expressed by the Financial Ombudsman during individual proceedings
rather than group proceedings. To date, the entity has exercised its authority
to express its position in cases involving claims brought in group proceed-
ings only a few times. Most of the significant views issued in these proceed-
ings concerned claims arising from contracts made with insurance companies,
with only one view expressed for the purposes of a pending group proceeding

56 The first collective action was brought by the Financial Ombudsman against TF Bank AB
S.A. in Warsaw, see:https:/rf.gov.pl/komunikat-rzecznika-finansowego-w-sprawie-wniesie-
nia-pierwszego-pozwu-grupowego-przeciwko-tf-bank-ab-s-a-w-sprawie-kredytowania-za
kupu-pomp-ciepla/; and the second collective action wasbrought by the Financial Ombudsman
against Noble Securities S.A., see: https://archiwum.rf.gov.pl/2024/02/02/rzecznik-finansowy
-sklada-powodztwo-w-postepowaniu-grupowym-przeciwko-noble-securities-s-a/. (access:
10.10.2024).

57 Representative action was rejected by the District Court in Warsaw, file no. I C 31/24.

58 Jurkowska-Zeidler (2018: 35).

59 Reports on the activity of the Financial Ombudsman in 2015-2022 are available online: https://
rf.gov.pl/o-nas/sprawozdania/ (access 10.10.2023).
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against a bank acting as a defendant.®* Seven group proceedings in which the
Financial Ombudsman issued an important view ended in favour of the claim-
ant, either by judgment®' or settlement.®? It is noteworthy that in all of these
cases, the groups were represented by the Municipal Consumer Ombudsman,
who requested the Financial Ombudsman issue an important view in those
instances.

Of all the group proceedings during which the Financial Ombudsman
expressed a reasoned opinion on the case, only two have been adjudicated
on the merits by the court so far. Both proceedings were initiated before the
District Court in Warsaw and involved claims arising from contracts with
insurance companies.

One of those cases was brought against Axa Zycie Towarzystwo
Ubezpieczen S.A. by the Municipal Consumer Ombudsman in Szczecin,
representing a group of 31 consumers. The collective action concerned the
contractual clauses specifying the rules for determining the amount of the
fee charged to group members in the event of the termination of insurance
contracts. The claimant sought a determination that the insurance company
was unauthorised to charge such fees and thus that the clauses shall not be
binding on the group members.** According to the Financial Ombudsman,
which presented its position in the case to the court, the provisions of the
general terms and conditions of the agreements used by AXA and covered by
the lawsuit, which set the amount of the liquidation fee, shaped the rights and
obligations of consumers in a way that contradicts good practice and signifi-
cantly infringes upon consumer rights interests.®* Furthermore, according to
the Financial Ombudsman, the potential for concluding insurance contracts
with an investment component cannot justify a practice where a life insur-
ance contract lacks a protective element, such as a guarantee of a specific
benefit in the event of an insurance occurrence. The court of first instance
concurred with the group members, stating that the provisions of the models,
under which AXA claimed the right to retain a portion of the consumers’ sav-
ings upon policy termination, constituted abusive contractual provisions and
those clauses are not binding on the group members.%

60 District Court in Gdansk, file no. I C 280/18; reasonable opinion no. RF/WBK/POG/630/2018.

61 Judgement of the District Court in Warsaw of 14.12.2020, file no. IT C 222/16 CAXA’) and
judgement of the District Court in Warsaw of 10.05.2017, file no. XXIV C 554/14 (’Generali).

62 Settlement of 11.12.2019, case file no. III C 62/14 (’Skandia 1°); settlement of 21.05.2020, case
file no. XXIV C 500/14 (’Skandia 2); settlement of 17.02.2015, case file no. III C 1322/13,
(‘Aegon’); settlement of 23.10.2023, case file no. I C 464/16 ("'TU na zycie EUROPA 1°); settle-
ment of 23.10.2023, case file no. XXIV C 709/15 (’TU na zycie Europa 2”).

63 The course of the proceedings is described in details by the claimant’s attorney: https://lwb.com
.pl/i/axa-pozew-o-ustalenie/ (access 10.10.2023).

64 Opinion of the Financial Ombudsman of 30.12.2015.

65 Judgment of the District Court in Warsaw of 14.12.2020, file no. II C 222/16.
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The second group action where the court of first instance considered the
Financial Ombudsman’s position involved the insurance company Generali.®
The Municipal Consumer Ombudsman in Pruszkéw initiated a group action
for the reimbursement of amounts collected from group members by the
defendant without a legal basis, referred to as a ‘buyout fee.” The group mem-
bers were individuals who had entered into life insurance contracts based on
the general terms and conditions developed and used by the defendant. Upon
termination, the insurer redeemed the units of the accumulated accounts and
calculated the policy’s value, which was then deducted by an excessively high
redemption fee. At the claimant’s request, the Insurance Ombudsman (the
predecessor of the Financial Ombudsman) submitted a reasoned opinion in
the case, stating that the provisions of the agreements were identical in content
to those listed in the register of abusive practices clauses.’” The court ruled
in favour of the claimant and awarded the amounts sought by the 165 group
members concerning improperly collected redemption fees.®® The court of
appeals upheld the judgment in favour of consumers and dismissed Generali’s
appeal in its entirety, stating that there was no doubt about the abusive nature
of the buyout fee provisions.®

Opinions of the Financial Ombudsman (or formerly the Insurance
Ombudsman) containing a significant view on the matter also contributed to
settlements reached with insurance companies in the following group pro-
ceedings, which were pending before the District Court in Warsaw:

- File no. III C 62/14, ‘Skandia’ settlement of 11.12.2019;

- File no. XXIV C 500/14, ‘Skandia’ settlement of 21.05.2020;

- File no. III C 1322/13, ‘Aegon’ settlement of 17.2.2015;

- File no. XXIV C 709/15, ‘TU na zycie EUROPA’, settlement 0f 26.10.2023;
- File no. I C 464/16, ‘TU na zycie EUROPA’, settlement of 26.20.2023.

The content of the settlements is not disclosed to the public.

3.4.3 President of UOKiK

If a collective claim involves consumer protection and the case concerns pub-
lic interest, the President of UOKiK may present ‘standpoint material to the
case’ (in Polish: istotny poglgd w sprawie). This standpoint may be submitted
either ex officio or at the request of a party. The authority has the discretion to

66 The course of the proceedings is described in detail by the claimant’s attorney: https://lwb.com
.pl/i/generali-pozew-o-zaplate-1/

67 Opinion of the Insurance Ombudsman, file no. RU/POG/51/AG/14.

68 Judgment of the District Court in Warsaw of 10.05.2017 file no. XXIV C 554/14.

69 Judgment of the Court of Appeal in Warsaw of 6.11.2018,f file no. SATACa 1690/17.
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decide whether it will participate in the ongoing case by issuing its opinion.
If it declines to provide an opinion on the case, the parties have no means to
appeal, nor do they have any legal remedies that could compel the authority
to present such an opinion. The President of UOKIK operates independent of
the parties involved in the dispute. In practice, the authority’s position sig-
nificantly supports consumers in pursuing claims through collective actions.

The President of UOKIK has exercised its authority to issue a substan-
tive view in group proceedings cases several times so far. It is worth noting
that the authority expressed its position in Poland’s first group action case
brought by the Municipal Consumer Ombudsman in Warsaw, representing
a group of 1,247 consumers in a dispute against mBank S.A.” The lawsuit
sought to establish that the bank was liable for damages to consumer-bor-
rowers, which was allegedly due to the bank’s improper performance of the
agreements. This involved the bank charging borrowers higher loan interest
rates than if it had done so correctly. As a result of pending proceedings, the
District Court in £.6dz"" followed by the Court of Appeal in £6dz,” held that
the bank was liable for damages to consumers. Following the bank’s cassa-
tion, the Supreme Court ruled that the variable loan rate clause challenged by
customers was an illegal provision, but only regarding the part specifying the
possibility of changing the interest rate.”> The rest of the clause, concerning
the dependence of the interest rate on financial parameters, was not deemed
abusive according to the Supreme Court.

The President of UOKIK presented standpoint material to the case and
pointed out that the ruling adopted by the Supreme Court violates the provi-
sions of Directive 93/13 on unfair terms and does not take into account case
law from the Court of Justice of the European Union. The President of UOKIK
held that the disputed contractual provision, which should be regarded as abu-
sive in its entirety, is not binding on consumers ex /ege and ex tunc. The case
was pending for almost ten years, and it ended with the bank withdrawing an
appeal of the judgment of the court of the first instance.

Other group proceedings in which the President of UOKiK expressed a
significant view include the cases against TU Zycie Europa pending before
the Warsaw District Court: case file no. I C 464/16™ and case file XXIV C
709/15.7 Both cases have been dismissed due to the settlement reached by the
parties in 2023.

7
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Opinion of the President of UOKIK 0f29.07.2016, file no. DDK-664-505/16/MF included in the

case pending before the Court of Appeal in £0dz, file no. I ACa 1058/15.

71 Judgment of the District Court in £.6dZ of 3.7.2013, file no. II C 1693/10.

72 Judgment of the Court of Appeal in L6dz of 30.4.2014, file no. I Aca 1209/13 and file no. I Acz
1424/13.

73 Judgment of the Supreme Court of 14.05.2015, file no. IT CSK 768/14.

74 Opinion of the President of UOKIK of 30.03.2021, file no. RKT.644.92.2019.AR.

75 Opinion of the President of UOKIK of 11.03.2020, file no. DZOIK-4.664.13.2020.MJ.
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3.4.4 Commissioner for Human Rights

Due to legislative changes in civil procedural law that went into effect in
2019, the Commissioner for Human Rights, with the powers of a prosecu-
tor, can also participate in group proceedings.” So far, the Commissioner
has exercised this right twice—in the cases mentioned above, brought by the
Municipal Consumer Ombudsman in Warsaw against mBank’” and Millenium
Bank.” These cases have already been discussed in this chapter—the first one
in the section regarding the support of the President of UOKiK and the second
one in the section regarding cases denied by the District Court in Warsaw.

As a side note, it needs to be recalled that both group proceedings men-
tioned above related to the consequences of the so-called foreign currency
loan crisis. In brief, this problem related to unfair contract terms in consumer
loans. This issue was addressed differently in particular Member States. In
Poland, no legislative measures have been taken to assist affected consumers
sufficiently. The scale of the problem was massive—it was estimated that
approximately 550,000 borrowers in Poland were affected. As a result, con-
sumers started court actions against the banks, invoking that the loan con-
tract terms are unfair due to the fact that the indexing mechanism allowed the
bank to arrange the exchange rate at its discretion. The national courts were
supposed to evaluate whether the terms included in consumer loans shall be
assessed in line with requirements specified in Directive 93/13 on unfair terms
and consequently, in case of the breach of the fairness requirement, to adjudi-
cate on relevant remedies.”

The scale of the problem and its social consequences for borrowers
prompted the active support of many institutions. One such initiative was a
‘Consumer Forum’ established by the Commissioner for Human Rights, com-
prised of leading Polish consumer law experts. Among its various tasks, the
Consumer Forum advised the Commissioner for Human Rights and prepared
expert opinions to assist consumers in pursuing claims not only in the afore-
mentioned group proceedings but also in many landmark individual cases
that resulted in preliminary rulings from the Court of Justice of the European
Union. The Consumer Forum stopped operating but the issue persists, and
currently, Poland’s Ministry of Justice is working on simplifying foreign cur-
rency loan settlements and related court cases.

76 Act of 15 July 1987 on Human Rights Commissioner, (Journal of Laws 2024, No. 1264), Article
14 (4).

77 Opinion of the Human Rights Commissioner of 30.06.2020, file no. V.511.126.2020.MT.

78 Opinion of the Human Rights Commissioner of 14.04.2021, file no. V.510.212.2017.MT.

79 Mucha (2025:14).
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3.5 Implementation of RAD in Poland

One might wonder whether the implementation of RAD will significantly
transform the landscape of group proceedings in Poland. While final conclu-
sions are premature, several observations can be drawn at this stage. Firstly,
the process itself was challenging, and Poland faced significant delays. After
multiple governmental proposals for its implementation, RAD was ultimately
transposed into national law through the Act of 24 July 2024, which amends
the Act on Group Proceedings,® and came into effect on 29 August 2024
(hereinafter referred to as the ‘Act Amending the Act on Group Proceedings’).
Requirements for qualified entities are specified by the Act of 16 February
2007 on Competition and Consumer Protection®' (hereinafter referred to as
‘the ACCP’). Additionally, provisions regarding costs of consumer repre-
sentative actions are included in the Act of 28 July 2005 on Court Costs in
Civil Cases.*

Considering that Poland’s collective redress system has been in operation
for several years, there has been extensive discussion on how to integrate the
existing mechanisms with the instruments of representative action provided in
RAD. Three implementation scenarios that allow for one-stop-shop proceed-
ings have been considered in Poland.®® The first model was court-based and
private enforcement, in which the President of UOKIK is recognised as one
of the qualified entities entitled to bring representative action before the court.
The second scenario was founded on an administrative public enforcement
model, where the President of UOKIK has the authority to seek both injunc-
tions and compensation. The third option considered was a parallel model:
an administrative approach for injunctions and a court-based model for both
injunctions and compensation.

In the Act amending the Act on Group Proceedings, the third scenario has
been selected. Consequently, a complex framework for enforcing consumer
collective interests is created, consisting of three elements:

1. Public enforcement: consists of administrative proceedings (injunc-
tions in the public interest) instituted by the President of UOKIK, in
accordance with the Act on Competition and Consumer Protection. As
a result of these proceedings, the authority may decide on injunction

80 Act of 24 July 2024 amending the Act on Pursuing Claims in Group Proceedings and Other
Laws, (Journal of Laws 2024 No. 1237).

Act of 16 February 2007 on Competition and Consumer Protection, (Journal of Laws, 2007, No.
50, Item 331with further amendments), hereinafter referred to as “the ACCP.”

Act of 28 July 2005 on Court Costs in Civil Cases, (Journal of Laws, 2005 No. 167 Item 1398
with further amendments).

Jagielska (2019: 39), Mucha (2019: 18).
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and additionally, oblige the trader to pay so called public compensation
towards consumers.3

2. Private enforcement: involves group proceedings (compensatory redress)
initiated by a group member, Municipal Consumer Ombudsman, or
Financial Ombudsman, based on the Act on Group Proceedings.

3. Private enforcement, with a public ‘twist’: representative actions in
courts (injunctions and/or compensation) initiated by qualified entities
registered with the President of UOKIK, in accordance with the Act
Amending the Act on Group Proceedings, which implements RAD.%

This structure is quite confusing from both the business and consumer per-
spectives. It suggests that actions for injunction may be initiated ex officio
by the President of UOKiK (according to the first option in the list above - as
part of administrative proceedings) or by a representative entity on behalf of a
group of consumers (as outlined in the third option in the list above above - in
civil proceedings before the courts).

In essence, the implementation of RAD does not alter the four-stage course
of group proceedings (certification, group formation, proceedings regarding
the substance of the case, and enforcement). Instead, it either adds additional
requirements that must be met to initiate a representative action or indicates
that specific other requirements shall not apply. The most significant changes
relate to the scope of collective actions, the requirements for claim certifica-
tion, recognition of representative entities and third-party funding.

3.5.1 Extended scope of group proceedings

Implementing RAD inevitably extends the scope of group proceedings under
Polish law. According to Article 1, section 2 of the Act on Group Proceedings,
collective actions may be initiated for product liability claims, tort liability
claims, liability for non-performance or improper performance of a contract,
and unjust enrichment claims, as well as in all other matters related to con-
sumer claims. The Act excludes claims for the protection of personal interests,
except for personal injury claims.

The Act amending the Act on Group Proceedings broadens its scope by
incorporating actions for injunctions (to stop trader violations of collective
consumer interests) and actions for redress (to remedy trader violations of
collective consumer interests), which are later referred to as ‘representa-
tive actions’ within the meaning of RAD. Collective consumer interests are

84 For systematic and competence doubts on public compensation as a measure for remeding the
ongoing effects of infringmenet of collective consumer interests in Poland see: Kohutek (2019:
36).

85 Mucha (2024b: 336).
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defined as the overall interests of individual consumers and, particularly for
the purposes of redress measures, the interests of a group of consumers. A
violation of the latter shall be interpreted as a breach of the provisions of
EU law outlined in Annex I to RAD. Additionally, it seems that a collective
claim could still be submitted by a group member of the Municipal Consumer
Ombudsman according to the provisions that refer to ‘all consumer claims’ if
the infringement of collective consumer interests does not relate to any provi-
sions of EU law listed in Annex I to RAD.

3.5.2 Liberalisation of certification requirements

The first stage of group proceedings is the certification of the claim. Article
1, section 1 of the Act on Group Proceedings outlines the criteria for claim
admissibility. According to these criteria, collective action must be initiated
in the name of at least ten individuals with claims of the same kind and with
the same or a similar factual basis. In a rather revolutionary manner, the Act
amending the Act on Group Proceedings provides an exception to this rule,
stating that in representative actions, claims may also be grounded in the same
or a similar legal basis as an alternative to the same or a similar factual basis
(Article 1 section 2¢). This represents a significant difference because, despite
the requirement for the same or a similar factual basis being recognised as
one of the most serious obstacles to the efficiency of group proceedings, it
was interpreted very strictly by judges adjudicating at the certification stage.
It has faced heavy criticism for being overly stringent, formalistic, difficult
to implement and, according to some, contrary to the very essence of class
action procedure.¢

Another modification included in the Act amending the Act on Group
Proceedings pertains to the requirement that group proceedings may be
initiated on behalf of a group of at least ten individuals. The Polish system
of group proceedings is based on the opt-in model, where all group mem-
bers must submit a statement confirming their willingness to join the group.
According to the new law, this requirement will not apply to representative
actions limited solely to injunctive measures. This is supported by the word-
ing of RAD, which states that for a qualified entity to seek an injunctive meas-
ure, individual consumers shall not be obligated to express their desire to be
represented by that qualified entity. As a side note, such a provision would
not be necessary if Directive 2009/22/EC on injunctions were properly imple-
mented in Poland and if the President of UOKIiK were not the sole entity
entitled to initiate actions for injunctions.’” According to the Act amending the
Act on Group Proceedings, if a representative action includes both injunctive

86 Tulibacka (2018: 38); Pluskwa- Dabrowski (2019: 133).
87 Mucha (2019: 13).



108 Consumer collective redress in EU law

and redress measures (a one-stop-shop procedure), the requirement of at least
ten members of the group remains in effect.

To enhance the effectiveness of representative actions, the Act amending
the Act on Group Proceedings eliminates the so-called commonality require-
ment concerning monetary claims, which stipulates that collective action
is only allowed if the amounts claimed by each group member are equal.
According to Article 2, section 3 of the Act on Group Proceedings, if a case
involves group members with varying levels of damages, the claim may be
limited to declaratory relief only. This requirement significantly restricted the
scope of claims. Under the new law, the commonality requirement for mon-
etary claims does not apply to consumer representative actions. This change is
both welcome and justified because, in practice, there is twice commonalitys
requirement hinders the effective functioning of the procedural mechanism
for representative actions, thereby contradicting the goal of RAD.

3.5.3 Recognition of representative entities

Collective action can be initiated on behalf of a group by a group repre-
sentative—either a group member, a municipal consumer ombudsman, or a
Financial Ombudsman. A group representative is a party to the proceedings
and, except for a Financial Ombudsman, must be represented by a legal attor-
ney. In addition to the entities mentioned above that can initiate collective
action, the Act amending the Act on Group Proceedings permits representative
action to be brought by entities registered by the President of UOKiK accord-
ing to the criteria specified in the new law. It specifies only one authority recog-
nised as a representative entity ex lege—namely a Financial Ombudsman—in
terms of proceedings initiated on behalf of financial consumers.* Surprisingly,
under the new law, municipal consumer ombudsmen, which have been the
most active organisations in bringing collective actions, are not considered ex
lege as representative entities within the meaning of RAD.

Moreover, the Act amending the Act on Group Proceedings does not men-
tion any consumer organisation, foundation, or any other public body rep-
resenting consumer interests in representative actions. Currently, 19 active
consumer organisations in Poland are potentially interested in being recog-
nised as representative entities.?” They are free to decide whether they want to
apply for such recognition. At the same time, this entails the risk that, without
adequate funding and human resources, consumer organisations and founda-
tions may not be interested in being recognised as representative entities. This
seems like quite a likely scenario since in the regulatory impact assessment

88 Some constitutional doubts in this regards have been presented recently, see: Trzaska-Smieszek,
Osmegda (2024: electronic resource).

89 President of UOKIK identified 19 consumer organisations that between 2016 and 2021 applied
for funding (subsidy) for their activity in the field of consumer protection.
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of the Act amending the Act on Group Proceedings it is stated that introduc-
tion of consumer representative actions to Polish law will not incur any addi-
tional costs for the national budget being in the disposition of the President of
UOKIK.* This means that there are currently no additional funds allocated for
the operation of consumer organisations as representative entities.

3.5.4 Costs of group proceedings

There are at least three groups of costs that need to be considered when sub-
mitting group actions to Polish courts: court fees, attorney’s fees and, in the
case of representative action, any fees charged by representative entities. The
primary principle governing the costs of civil proceedings in Poland is the
‘loser pays principle.’”” This makes group proceedings quite risky, as in cases
where the claim is rejected, the claimant must pay not only the court fees but
also their own legal representation costs, in addition to those of the defendant.
The national law establishes maximum limits on court fees for civil pro-
ceedings. According to the Act on Court Costs in Civil Cases, the fee for a col-
lective action is based on the value of the case and 50% of the fee applicable for
monetary claims, but it cannot be less than PLN 100 and cannot exceed PLN
200,000.”% If non-pecuniary claims are sought, a temporary fee is established at
PLN 600. If the value of the claim cannot be determined initially, the temporary
fee is set between PLN 300 and PLN 20,000.” It is essential that when a col-
lective claim is initiated by the Financial Ombudsman or a municipal consumer
ombudsman, group members will not bear court costs.** Following the imple-
mentation of RAD in Poland, the representative entities recognised as such and
registered by the President of UOKIK are also exempt from court fees.”
Regarding representative actions as a specific type of group actions, the
Act amending the Act on Pursuing Claims in Group Proceedings states that
representative entities may request consumers seeking redress measures pay a
charge in order to participate in the proceedings. The act specifies a maximum
limit of the fee, amounting to up to 5% of the value of the consumer claim,
but it also states that it cannot exceed PLN 2,000 for monetary claims and
PLN 1,000 for non-pecuniary claims.”® There is no charge for proceedings

90 Rzadowe Centrum Legislacji, Ocena skutkéw regulacji projektu ustawy o zmianie ustawy o
dochodzeniu roszczenn w postgpowaniu grupowym oraz niektorych innych ustaw, No. UC16,
16.05.2024, https://legislacja.rcl.gov.pl/projekt/12382308/katalog/13040284#13040284 (access
1.09.2024).

91 Piszcz (2017: 237).

92 Article 13d of the Act of 28.7.2005 on Court Costs in Civil Cases, (Journal of Laws 2005 No.
167 Item 1398 with further amendments).

93 Article 15, sec. 2 of the Act on Court Costs in Civil Cases, op. cit.

94 Atrticle 96, sec. 1, points 6 and 7 of the Act on Court Costs in Civil Cases, op. cit.

95 Article 96, sec. 1, point 7a of the Act on Court Costs in Civil Cases, op. cit. (access 1.10.2024).

96 Article 5a of the Act on Pursuing Claims in Group Proceedings, op. cit.
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initiated by a Financial Ombudsman. In light of the recent amendment, the
entry fee is the only cost that should be borne by consumers participating in
group proceedings initiated by a representative entity.

In light of the wording of this provision, one might wonder whether
consumers participating in representative actions should not bear the costs
of attorney’s fees. It is not entirely clear, as the Act on Pursuing Claims in
Group Proceedings generally allows for contingency fees (success fees) to
be paid by group members for their attorney, amounting to up to 20% of
the claim awarded to the claimant. The latest amendment does not explicitly
exclude this provision from applying to representative actions, and RAD does
not disapprove contingency fees as such. However, since the Act on Group
Proceedings allows for third-party funding, it could be reasonably expected
that attorney’s fees may be covered by a third-party funder with an interest in
a judgment in favour of the claimant.

3.5.5 Dual role of the President of UOKiK

The implementation of RAD in Poland brings controversies related to the sig-
nificant role of the President of UOKiK in enforcing consumer law. According
to the Act amending the Act on Group Proceedings, the President of UOKiK
oversees the entire system of registration and the functioning of representative
entities within the private enforcement framework. It is questionable whether
government authority should influence and control the entities authorised
to submit claims in civil proceedings. Meanwhile, the President of UOKiK
remains the sole authority entitled to initiate actions for injunction within the
public enforcement path.

The Act amending the Act on Group Proceedings establishes a chaotic
system where actions for injunctions related to the same infringement of con-
sumer collective interests by the same trader can be initiated either by the
President of UOKIK (in administrative proceedings) or by the representative
entity before court. However, there is a clear priority of actions for injunc-
tions brought by the public authority within administrative proceedings over
representative actions before the courts. The President of UOKIK recently
stated that the latter would complement public enforcement.”” This mecha-
nism creates a risk that, in the case of a lack of flow of information, the two
actions for injunctions against the same trader can be brought simultaneously
on both enforcement paths. To avoid such risk, the Act amending the Act
of Group Proceedings provides the system in which the representative entity
is obliged to notify the President of UOKIiK of its intent to bring consumer

97 UOKIK, Wigcej praw dla konsumentow- nowe postgpowania grupowe, electronic resource:
https://uokik.gov.pl/wiecej-praw-dla-konsumentow-nowe-postepowania-grupowe. (access
1.10.2024).
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representative action for injunction. A representative entity is obliged to pro-
vide information about the kind of claim, the trader against which the action
will be brought, demands in the statement of claim, as well as circumstances
justifying representative action, including a description of the infringement,
its duration, the social, economic, or legal consequences of the infringement,
and the legal norms the trader infringed. As a result of such notice, within 30
days (or in particularly justified cases 3 months of the notice), the President
of UOKIK shall inform the qualified entity whether administrative proceed-
ings for injunction are pending against the same trader committing the same
infringement of collective consumer interests. This obligation considerably
delays the commencement of the group proceedings by the representative
entity and therefore it is questionable whether such restriction is in line with
RAD, which provides that national rules should not hamper the effective func-
tioning of representative actions.”® The reply of the President of UOKIK shall
be enclosed by the claimant in the lawsuit seeking action for injunction. In a
case when administrative proceedings against the same trader regarding the
same infringement of consumer rights is pending, the court shall reject the
claim.” The representative action shall not be rejected in the case of a one-
stop-shop procedure, which is when the qualified entity seeks injunctive and
redress measures in one proceeding.

3.5.6 Third-party funding

Implementation of RAD introduces an entirely new solution, previ-
ously unknown to the Polish legal system, namely third-party funding.'®
Representative entities may be financed by third parties—derived from fees
collected from consumers and traders. The Act on Competition and Consumer
Protection specifies that activities of a qualified entity can also be financed by
traders, as long as it remains

independent and not influenced by persons other than consumers, in par-
ticular by traders, who have an economic interest in the bringing of any
representative action, including in the event of funding by third parties,
and, to that end, has established procedures to prevent such influence as
well as to prevent conflicts of interest between itself, its funding providers
and the interests of consumers.'"!

98 On controversies surrounding the parallel injunction model in Poland, see: Mucha (2024b: 341).
99 Article 10c (1) of the Act on Group Proceedings.

100 Okonska (2024: 50).

101 Article 46f of the ACCP, op. cit.
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In such cases, the qualified entities must enter into an agreement with the
trader or group of traders financing the tasks and the agreement must stipulate
the remuneration for the trader. The ACCP provides for a third-party funder a
maximum fee of 30% of the claim awarded to the claimant.

Third-party funding could be groundbreaking for the materialisation of
consumer access to justice. As noted above, one of the most significant prob-
lems faced by consumer organisations and foundations in Poland is the lack
of adequate funds for their operations. Undoubtedly, collective actions are
very costly, and funding is a key factor in the success of group proceedings.
Without proper funding, it is uncertain whether any consumer organisation
in Poland would be interested in applying for registration as qualified enti-
ties entitled to bring representative action. Although third-party funding may
address this issue, the following demonstrates that pursuing this option in
practice might be challenging.

According to the Act amending the Act on Group Proceedings, third-party
funding is subject to extensive oversight by both the court and the President of
UOK:IK, who supervises the entire system of representative entities. It seems
questionable whether, under the new law, the defendant can challenge the
source of funding of the representative entity at every stage of the proceed-
ings. Practice indicates that if the defendant has the right to contest the claim,
they will undoubtedly exercise that right, regardless of justification. It can
be reasonably anticipated that this right will be utilised by the trader to pro-
long the duration of proceedings, which in general tend to be very lengthy.
Consequently, at each stage of the proceedings, the court may reject the claim
if it has reasonable concerns regarding the source of funding for the repre-
sentative entity. At the court’s request, the representative entity is required to
disclose the source of funding for its general activities and provide proof of
the funding source for specific representative actions. If the court determines
that another entity influences the appropriate protection of consumer interests
affecting the group proceeding pending before it, it must oblige the repre-
sentative entity to refuse, reimburse, or change the funding source under pain
of rejection of the claim. In this event, the court sends excerpts of the decision
to the President of UOKIiK, who will verify whether the representative entity
meets the requirement for financial independence and remove it from the reg-
ister. Consumers impacted by this decision can join other group proceedings
or pursue their claims individually.

3.6 Conclusion

This chapter, with its evidence-based nature, aimed to examine the system
of consumer collective redress in Poland. It can be assumed that almost 15
years of group proceedings have given Poland ample experience to evaluate
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how this mechanism operates. However, it has been found that although the
number of claims submitted to the courts appears promising, only a few cases
reached the final phase of proceedings where the court decided on the merits.

Moreover, this study revealed that the cases documented in the statistics
from the Ministry of Justice do not accurately reflect the reality of collective
redress in Poland. The number of collective claims does not correspond with
the number of cases initiated. It became apparent that, although counted sepa-
rately, many court files pertained to the same case. This discrepancy arose
because collective claims were rejected because of formal deficiencies. After
rectifying these formal issues—Ilikely including the payment of court fees—
the collective claims were refiled in the same court but assigned new file num-
bers. Some collective claims were initially rejected by the court for failing to
meet the formal requirements for group proceedings. Since court decisions
could be appealed, the second instance court later admitted these claims to the
group proceedings. In such instances, the claims were refiled and, once more,
assigned new file numbers. A similar situation occurred when proceedings
were stayed after the commencement date (for instance, due to the defend-
ant’s bankruptcy). If a claim was resubmitted, it also received a new court file
number. For sure, the sole analysis of the statistics of Ministry of Justice does
not give a full picture of Polish collective redress system.

The examination of case law shows that the success of collective redress
is closely linked to the subject matter of the claim. Some specific consumer
claims are well suited for group proceedings, while others are likely better
pursued through individual proceedings. It appears that small claims, such
as those related to improper performance of travel package contracts or other
forms of entertainment, are worth considering for group proceedings. The key
to success lies in the common factual basis—the amount paid by consumers as
a ticket price or holiday package. However, practice indicates that even such
seemingly straightforward claims can take several years to resolve in group
proceedings. In the case of low-value claims amounting to only several hun-
dred PLN, consumers must be extremely persistent and determined in seeking
redress if they are willing to wait so long for recovery.

Lengthy, multi-stage proceedings incur higher legal costs. Even if the
group is represented by the municipal consumer ombudsman and there are no
court fees, there are still costs associated with legal representation, which is
compulsory in group proceedings. It is unrealistic to expect that legal attor-
neys will offer their services pro bono. Therefore, consumers will certainly
think twice and weigh the potential benefits before going to court. The undeni-
able advantage of pursuing consumer claims in groups, rather than individu-
ally, is the absence of court fees when represented by a municipal consumer
ombudsman, the Financial Ombudsman, or a representative entity within the
meaning of RAD.

Another observation can be made based on analysis of collective claims
brought in Poland against various insurers that charge so-called liquidation
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fees for policy termination (polisolokaty). All of these claims were either
adjudicated in favour of the claimant or settled, whether in court or out of
it.!2 It is important to note that in these cases, the contractual provisions were
deemed abusive and were recorded in the register of prohibited clauses by the
Court of Competition and Consumer Protection (SOKiK). This undoubtedly
provided significant assistance to the court adjudicating the group proceed-
ings concerning redress measures. Identifying a clause as abusive serves as a
clear indication for a court ruling on follow-up actions that the claims related
to the use of such a clause are valid.

Unfortunately, practice shows that this is not always the case. A prominent
example is the case against Bank Millennium concerning loan agreements
indexed to foreign currency.'® The claimant argued that each member of the
group had entered into an agreement based on the same abusive indexation
clause, which was confirmed by a judgment of SOKiK and subsequently
entered into the register of abusive clauses. Nonetheless, the court of first
instance denied the collective claim. This is particularly surprising consider-
ing that the vast majority of similar claims brought in individual proceedings
against the same bank are adjudicated in favour of consumers. It is also note-
worthy that the claim was supported by the Commissioner for Human Rights
and the Financial Ombudsman. There are no reasons, other than the judges’
reluctance, that could reasonably justify why this claim was denied by the
court of first instance.'*

This leads me to the next observation that the judges’ attitudes toward
group proceedings are crucial for the effective enforcement of collective
claims. A prime example is the case against the State Treasury concern-
ing the Amber Gold scandal.'® The proceedings were highly complex and
involved intricate evidence. The court promptly ordered all procedural steps
and although the proceedings lasted several years, their duration seems justi-
fied given the complexity of the case.

What is the reason for the different attitudes of the judges? The reluctance
could be justified by the fact that, for the purpose of court statistics, group
proceedings, which are generally more complex and involve a greater work-
load for the judges handling such cases, are counted the same as individual
proceedings. This lack of differentiation in the allocation of cases makes some

102 Proceedings pending before the District Court in Warsaw in cases: file no. IT C 222/16 ‘4XA4’;
file no. XXIV C 554/14 “Generali’; file no. 1II C 62/14 ‘Skandia’; file no. XXIV C 500/14
‘Skandia’; file no. 111 C 1322/13 “‘degon’; file no. XXIV C 709/15 *TU na Zycie Europa’; file
no. I C 464/16 ‘TU na Zycie Europa’.

103 Proceedings pending before the District Court in Warsaw in case: I C 1281/15 ‘Bank Millen-
nium’.

104 Mucha (2024a: 105).

105 Proceedings pending before the District Court in Warsaw in case: XXV C 1614/16 ‘Liability of
the State Treasury for Amber Gold’.
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judges unwilling to adjudicate claims for group proceedings. Further, given
the small number of group proceedings compared to individual cases, it is
not surprising that judges tend to be reluctant towards relatively unknown
group actions. Statistically, the average judge working in one of the 47 district
courts in Poland will never adjudicate a collective claim or may only handle
one such case during their professional career. A proposed solution to this
issue is to establish a single court designated solely for group proceedings.
This would enable judges to specialise in this type of litigation, share experi-
ences and build consistent, nationwide case law, which in turn would help
consumers and their representatives evaluate their chances for future collec-
tive claims. It is worth noting that in response to the nationwide crisis related
to loan agreements in foreign currency, a specialised court for these claims
was created, and its activities have been assessed very positively.

Would the situation for consumers pursuing collective claims in Poland
improve with the implementation of RAD? There are some promising solu-
tions relating to consumer representative actions that could slightly influence
the number of consumer representative actions, with the most prominent one
allowing for claims to be based on the same or a similar legal basis (as an alter-
native to the same or a similar factual basis). However, the system of group
proceedings, including consumer claims, existed before, and the implementa-
tion of RAD did not bring any revolutionary reforms to the existing scheme.
Not only do some old problems of group proceedings remain unsolved, but
also some new issues have arisen. Two obstacles that I consider the most
problematic are the chaotic structure of the consumer law enforcement system
and the risk of the ineffectiveness of representative actions in practice.

The first issue concerns the complicated structure of law enforcement.
Consumers, whose collective interests have been infringed, have several
options for law enforcement. First, they can notify the President of UOKIK,
who, although not required, may initiate administrative proceedings against
the trader, resulting in a decision on injunctions in which the authority can
determine public compensation. Alternatively, consumers may reach out to a
representative entity (a consumer organisation or public authority registered
by the President of UOKIK) that will file a representative action and com-
mence group proceedings in court, seeking injunctive and/or compensatory
measures. Lastly, for all other matters related to consumer claims, consumers
can initiate group proceedings based on the ‘old version’ of the Act on Group
Proceedings, which states, among other things, that a group member can initi-
ate group proceedings on behalf of the group. This entire range of tools could
be advantageous if consumers had knowledge about the specific instruments
they could use and understood the consequences and potential interdepend-
ence of different proceedings. However, it is quite doubtful that the average
consumer will comprehend this and choose an appropriate option to pursue
their claim.
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Additionally, the previously mentioned enforcement structure is vague
due to the dual authority of the President of UOKIiK operating on two enforce-
ment paths. On the one hand, this authority can initiate administrative pro-
ceedings ex officio to seek injunctions, while on the other, it oversees the
system of representative actions in such a way that it is responsible for the
registration and monitoring of representative entities. Furthermore, it is quite
confusing that actions for injunctions may be initiated either by the President
of UOKIK or by representative entities; however, the authority will have clear
priority in this matter. Before starting the group action seeking the injunctive
measure, the representative entity must inform the President of UOKIK about
it and must wait for the reply of the authority (from one to three months),
which additionally slows down the proceedings. This renders the one-stop-
shop actions, which could address the issue of ineffective procedures, entirely
pointless.

This brings me to the second main concern discussed here: the effective-
ness of representative actions. It is particularly controversial that representa-
tive actions are initiated in group proceedings, which are often lengthy, costly
and risky. Polish judges interpret the requirements for certifying claims very
strictly and many collective claims are rejected because they do not meet the
criteria established for group proceedings. The case law concerning foreign
currency loan agreements illustrates that it is often more advantageous to pur-
sue claims individually rather than collectively.

RAD emphasises the role of consumer organisations as representative enti-
ties. However, it is highly questionable whether these organisations in Poland
will be interested in applying for the status of representative entities. The pri-
mary issue faced by consumer organisations is the lack of adequate funding,
which is particularly evident considering the high costs associated with group
proceedings. The President of UOKIK identified 19 consumer organisations
in Poland that could be, at least theoretically, interested in being recognised
as representative entities. The authority assumes that each of these entities
will initiate one collective action per year, which, in my opinion, is far too
optimistic, given that no additional operational funds for consumer organisa-
tions have been allocated in the state budget. Furthermore, it has been shown
that filing a collective claim in a Polish court does not guarantee the initiation
of group proceedings, as many collective claims are returned or rejected as
inadmissible for such actions. It is also possible, at least in theory, that rep-
resentative actions will be initiated by entities recognised in other Member
States; however, this scenario seems very unlikely at present.

Considering the obvious financial problems faced by consumer organi-
sations in Poland, it is surprising that the Act amending the Act on Group
Proceedings designates only one public authority authorised to file repre-
sentative actions ex lege—namely, the Financial Ombudsman. It is predicted
(again, perhaps too optimistically) that this authority will submit between six
and eight representative actions per year. It is quite surprising that apart from
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the Financial Ombudsman, the new law does not recognise municipal con-
sumer ombudsmen as representative entities. My research indicates that these
institutions, operating at the regional level, provide genuine support for con-
sumers by filing collective claims on their behalf.

Revising the research hypothesis from the book’s introduction: the col-
lective redress mechanism in Poland fails to ensure effective enforcement of
consumer rights and a high standard of consumer protextion. This failure is
not rooted in the legislative framework, which, despite a few noted shortcom-
ings, is generally viewed favourably by practitioners and judges. The problem
does not lie in the text of the law but rather in its practical application, and it
is highly doubtful that the implementation of RAD will bring about significant
change. A second-year law student understands that even the best transposi-
tion of the directive into national law is merely the initial step for its full imple-
mentation. To meet the objectives outlined in RAD, broad application and
enforcement of transposed provisions are essential. For this to happen, some
very basic conditions, being of great practical relevance, must be satisfied.

First, judges need to be trained on handling multi-stage group proceedings,
as this could positively influence their attitudes towards such adjudications.
Establishing a dedicated department for group proceedings would enhance
the system’s effectiveness, allowing judges to specialize in this type of proce-
dure. Such a department could be set up within the District Court in Warsaw,
where most group proceedings in Poland are currently taking place. It has
been proved already, based on the experience of the Swiss franc loan depart-
ment of the District Court in Warsaw, that this solution works in practice.

Further, creating a transparemt, easily accessible register of group pro-
ceedings is essential. Not only group representatives but (also potencial)
group members shall have access to information about pending or concluded
cases, allowing them to assess their chances of bringing or joining representa-
tive actions. It is alarming that currently, the majority of court decisions and
judgmenets issued in group proceedings are not publised online, and the only
way to obtain infromation about these cases is to request public information
from the relevant court. By no means is information published nowadays by
courts handling group proceedings to be conisdered adequate to serve a pur-
puse of register of cases.

Finally, representative entities must receive funding to effectively fulfill
their roles. It is concerning that the rationale behind the Act amending the Act
on Group Proceedings suggests no additional state budget funds are necessary
for representative actions. The expectation is that there will only be a minor
increase in the number of additional cases submitted to Polish courts. Such an
assumption makes the entire concept of effective consumer law enforcement
doomed to fail. If this narrative does not change, the only option left will be
third-party funding. Alternatively, public enforcement of consumer collective
interests could serve as a solution. This is undoubtedly a highly promising
area that warrants further research.
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