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1	 Protection of financial 
consumers in the EU against 
unfair contract terms in foreign 
currency loans*

Jagna Mucha

1. � Introduction

Protection against unfair contract terms has constituted a core element of EU con-
sumer law1 for 30 years already. Drafting legislative framework in this area was as 
a huge challenge due to the very diverse approaches of the Member States towards 
the concept of unfairness.2 As a matter of consensus reached at the EU level, the 
Unfair Contract Terms Directive3 (UCTD) was adopted. Heated discussions and 
controversies related to the scope of this piece of legislation resulted in its narrow 
shape. Thus, UCTD is focused on consumer contracts based on standard forms 
only, and it does not cover individual terms which have been individually negoti-
ated, however, with the reservation that these terms are expressed in a plain intel-
ligible language.4 The EU legal framework for consumer protection is based on the 
assumption that the consumer is the weaker party to the contract. At the same time, 
however, superior knowledge and experience of a specific consumer does not dis-
qualify such person from being a ‘consumer’ for the purposes of the UCTD.5 The 
Directive follows a minimum harmonization standard, which means that Member 
States may provide a higher standard of protection than the one regulated at the EU 
level.6 Thirty years after its introduction, the UCTD is still considered as one of the 
most effective tools of the EU law.7 Due to its significant practical value, the UCTD 
was widely applied by national courts referring many preliminary questions to the 
Court of Justice of the European Union (CJEU), which, in turn, gave a rise to the 
complex case law in this respect.

The consumer-friendly approach of the CJEU allowed it to find solutions for 
many problems faced by consumers over the years, with the prominent example of 
its case law which addressed the foreign currency loan crisis in Europe. The crisis 
started in the early 2000s when banks encouraged people to take loans in foreign 
currency, mostly denominated or indexed in Swiss francs in order to benefit from 
lower interest rates in Switzerland, which, in a short term, was beneficial. Due 
to the fact that the source of their income was mostly in the domestic currency, 
consumers were exposed to the risk connected to an unfavourable change in inter-
est rate. As a result of the financial crisis in 2008 and after the Swiss franc was 
unpegged from the euro in 2015, the instalments increased dramatically. The situ-
ation of borrowers was only worsened by the COVID-19 pandemic when many 
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consumers affected by the crisis suffered financial difficulties, including those with 
the timely payment of their commitments. Since the majority of loans was secured 
by mortgages, consumers started to lose their homes, which heated the debate on 
how the law can contribute to the protection of the right to housing.8

The aforementioned problem was addressed differently in particular Member 
States.9 Some of them implemented a broad range of support measures with the aim 
of easing the challenges faced by borrowers.10 These measures included, among 
others, so-called payment holidays providing for a payment relief for obligors 
affected by the COVID-19 pandemic by allowing suspension or postponement of 
payments within the specific period of time. At the EU level, the European Banking 
Authority (EBA) published guidelines on legislative and non-legislative moratoria 
on loan repayments applied in the light of the COVID-19 crisis.11

Unfortunately, unlike most EU Member States, in Poland no legislative meas-
ures have been taken in order to sufficiently assist consumers affected by the 
foreign currency loan crisis.12 At the same time, the scale of the problem was  
massive – it was estimated that approx. 550.000 borrowers in Poland were affected.13 
As a result, consumers started court actions against the banks. According to data 
presented by the financial ombudsman, in 2021, there were approximately 70.000 
lawsuits in Swiss franc cases pending before the court of first instance and about 
4.000 cases on appeal.14 The debate on the borrowers’ rights was particularly heated 
due to a very strong banking lobby, supported by the Polish Financial Supervision 
Authority. The main argument voiced in the public discussion was that foreign cur-
rency loans were not, as such, forbidden in consumer contracts in Poland and that 
the borrowers must have been aware of the risk associated with the change of the 
foreign currency and variable interest rate. On the other hand, consumers invoked 
that the loan contract terms are unfair due to the fact that the indexing mechanism 
allowed the bank to arrange the exchange rate at its discretion. The national courts 
were supposed to evaluate whether the terms included in consumer loans shall be 
assessed in line with requirements specified in the UCTD and, consequently, in 
case of the breach of the fairness requirement, to adjudicate on relevant remedies.

2. � The EU concept of unfairness

The concept of unfairness provided in Article 3(1) of UCTD relates to the contrac-
tual term that has not been individually negotiated with consumers.15 Such a term is 
unfair if, contrary to the requirement of good faith, it causes a significant imbalance 
in the parties’ contractual rights and obligations, to the detriment of the consumer. 
Assessment of fairness does not apply to the terms relating to the definition of the 
main subject matter of the contract and to the adequacy of the price and remunera-
tion. At the same time, however, these terms must comply with the principle of 
transparency, namely be drafted in plain, intelligible language. In case of doubt 
about the meaning of a term, the interpretation most favourable to the consumer 
should prevail. As a consequence of the breach of the fairness requirement, the 
unfair terms are not binding for the consumer. Since the provisions of the UCTD 
are general and rather imprecise, national courts were struggling in the process 
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of interpretation of the national law consistently with EU law.16 It was, therefore, 
the significant role of the CJEU to specify the rules on application of this UCTD 
in practice.17 In relation to the foreign currency loan contracts, the key questions 
referred by the national courts related to the issues whether the indexing mecha-
nism constitutes the essence of the contract, what the consequences of unfairness 
are, and how to understand the principle of transparency.

The first vital issue to be addressed is whether the indexing mechanism used 
for the purpose of loan repayment should be considered as the essence of the con-
tractual relationship. Such qualification is important in view of the possibility of 
continuing the contract after finding the term unfair. The CJEU did not provide a 
clear answer to the question at first but gave some guidelines to the national courts 
who should examine this issue in relation to the specific case. In Kásler, the CJUE 
stated that it is the role of the national court to

determine, having regard to the nature, general scheme and the stipulations 
of the loan agreement and its legal and factual context, whether the term set-
ting the exchange rate for the monthly repayment instalments constitutes an 
essential element of the debtor’s obligations, consisting in the repayment of 
the amount made available by the lender.18

The position of the CJEU evolved over the years. In its recent judgment in the 
case of Dziubak,19 the Court held expressly that terms relating to the exchange risk 
define the subject matter of a loan contract. This obviously weakened the level 
of consumer protection since it implied that in principle, the indexation clause is 
excluded from assessment of fairness provided in the UCTD. Nevertheless, the 
requirement of transparency still applies. It follows from Article 4(2) of the UCTD 
that all terms of consumer contract must comply with the principle of transparency. 
If the term is not plain and intelligible, the court may review the unfairness even if 
the term refers to the main subject matter of the contract.

Secondly, if the national court recognizes that the contract term is unfair, such 
term is not binding for the consumer, whereby the contract should continue to be 
binding for the parties only if it is capable of continuing in existence without the 
unfair term. In view of this, it is of utmost importance for the national court to 
decide on the consequences of unfairness. If the court decides that the contract 
should be annulled, the parties are obliged to reimburse the payments and there-
fore the consumer may be exposed to particularly unfavourable consequences.20 
In Dziubak, the Polish court was wondering how to uphold the contract. It was 
not sure whether it was possible to replace provisions considered unfair solely on 
the basis of the national provisions of general nature. The CJUE answered this 
question negatively.21 The justification given was based on the assumption that 
the possibility of substitution derogates from the general rule that the contract at 
issue can remain binding on the parties only if it can continue in existence without  
the unfair terms it contains. By way of exception, the gap could be filled only by the 
supplementary provisions of the national law or those which are applicable where 
parties so agree.22 However, the national courts are not entitled to fill the gap of the 
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contract solely on the national provisions of general nature.23 It must be noted at this 
point that the wish of the consumer is decisive when it comes to the annulment of 
the contract due to the unfair term. If, as a consequence of the removal of the unfair 
term, the contract would not continue to exist, the consumer may decide that the 
unfair contract term remains binding.24 This is justified in view of the fact that in 
case of the annulment of the contract, the consumer would be obliged for immediate 
repayment of the loan (minus installments), which can be particularly unfavourable.

Thirdly, the EU concept of fairness implies that all contractual terms included 
in consumer contracts must be written in plain, intelligible language. The UCTD 
provides that in case of doubts, the interpretation most favourable to consumers 
should prevail. If the unfair term is not plain and intelligible, the court may review 
the unfairness even if the term refers to the main subject matter of the contract. The 
CJEU referred to the principle of transparency many times in its case law25 under-
lying its importance in view of the weaker position of the consumer vis-à-vis seller 
or supplier as regards both bargaining power and level of knowledge. As a starting 
point, the requirement of transparency should be understood as requiring that the 
contractual term must be formally and grammatically intelligible to the consumer. 
Further, it means that an average consumer, who is reasonably well informed and 
reasonably observant and circumspect, must be in a position to understand the spe-
cific functioning of the term and thus evaluate, on the basis of clear intelligible 
criteria, the potentially significant economic consequences of such term for his or 
her financial obligations.26 In the context of foreign currency loan agreements, the 
principle of transparency plays a vital role. It requires the bank to draft a contract 
in a way which enables an average consumer to estimate, in particular, the total 
cost of the loan,27 which as will be demonstrated in what follows, has significant 
consequences in practice.

3. � Application of the principle of transparency in practice

The EU concept of unfairness is being tested in judicial practice very frequently. 
One of the recent judgments which comprehensively addresses all of the key prob-
lems discussed before is the Polish case of M.P. i B.P against Bank ‘A’.28 This deci-
sion provides some important guidelines for the national courts adjudicating the 
claims related to foreign currency loan contracts. The CJEU explains steps which 
national courts should take while applying national law in line with the UCTD. 
The decision also shows the reluctant attitude of some national courts, including 
the Polish Supreme Court, towards the Swiss loan crisis in Poland.29 In spite of the  
fact that the CJUE clearly stated that an unfair clause of the contract cannot be 
replaced by the provision of the general nature,30 in the case at hand the Polish 
referring court was still searching for national provisions that could substitute the 
unfair term.31

The case concerned consumers who concluded in 2008 with a Polish bank ‘A’ 
a mortgage loan agreement indexed to Swiss franc in an amount of approximately 
100.000 euros. The consumers signed a statement to the effect that they were aware 
of the exchange rate risk and that they were informed about loan instalments being 
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expressed in foreign currency, however, the repayment being required in Polish 
zloty. According to the general conditions, the funds were to be released in Polish 
zloty at a rate not lower than the buying rate, under the table in force at the time 
of their release. In 2013, the consumers signed a rider saying that they will repay 
the loan in Swiss francs without having recourse to exchange transactions carried 
by the bank. The effect of fluctuations in the exchange rate between Polish zloty 
and the Swiss franc between 2008–2014 resulted in that consumers were obliged 
to repay approximately 6.700 euros more than the sum that they would have repaid 
if the loan had been denominated in Polish zloty. The consumers took the view that 
the clause indexing the loan was unfair on the ground that it did not specify the 
method implied by the bank when determining the exchange rate. They brought an 
action against the bank claiming approximately 11.000 euros.

The key problem here was that the parties to the contract understood the indexa-
tion clause differently. For the bank, that clause provided that the exchange rate 
for the currency of the loan was to be determined in relation to the market rate, 
as set out daily in the bank exchange rate table. On the other hand, the borrowers 
interpreted the clause as providing that the currency’s exchange rate is to be set on 
the basis of an objective rate, such as that set by the National Bank of Poland. The 
referring court found it questionable whether the bank fulfilled its transparency 
obligations specified in the UCTD due to the fact that the indexation was included 
in general terms. It was also particularly doubtful in view of the fact that neither 
the indexation clause nor the general condition of the contract specified all the 
factors taken into account by the bank when setting the exchange rate. Therefore, 
the referring court characterized the indexation clause less by ambiguous wording 
than by a failure to indicate the method for determining the exchange rate that was 
applied by the bank to calculate the repayment instalments.32 On the other hand, it 
was uncertain whether the UCTD required the bank to draft the indexation clause 
in such way as to enable consumers to determine the rate independently at a given 
time due to the fact that the loan was concluded for 40 years and the exchange 
rate changes constantly over time. Having this in mind, the referring court asked 
whether, in such circumstances, it is possible to formulate a more general wording 
of the contact term that refers to the market value of the foreign currency.

The first issue examined by the CJUE in the case of M.P. i B.P against Bank ‘A’ 
was the application of the principle of transparency. Following its Dziubak judg-
ment, the Court stated that the indexation clause in question included in general 
terms does not constitute the main subject matter of the contract nor refers it to the 
adequacy of price and remuneration.33 Having said so, the Court referred solely to 
the principle of transparency, which is applicable to the whole consumer contract. 
In the context of foreign currency consumer loans, it is of utmost importance to 
determine whether the contract sets out transparently the reason for and the specific 
features of the mechanism for converting the foreign currency. It is on the basis 
of that information that the consumer decides whether he or she wants to become 
contractually bound to the bank.

In order to fulfill the requirement of transparency, the contractual term should 
satisfy two conditions: linguistic and grammatical intelligibility and economic 
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transparency.34 It follows from the Court’s case law that the consumer must be put 
in the position to understand, on the basis of clear, intelligible criteria, the eco-
nomic consequences for him or her which derive from it.35 The CJUE obliged the 
national court to verify in light of all the relevant facts whether

an average consumer, who is reasonably well informed and reasonably 
observant and circumspect, may not only be aware of the existence of the 
variations in exchange rates generally observed on the foreign exchange 
market, but also assess the potentially significant economic consequences 
for him or her resulting from the application of the selling rate of exchange 
for the calculation of the repayments for which he or she will ultimately be 
liable and, therefore, estimate the total cost of the loan.36

Having this in mind, it became clear that in line with Article 5 of UCTD, an indexa-
tion clause must enable a consumer to understand, on the basis of clear and intel-
ligible criteria, the way in which the rate used to calculate the amount of repayment 
instalments is set.37 The failure to mention the relevant criteria set by the bank can-
not be justified by the fact that foreign currency exchange rate changes in the long 
term. Unlike the referring court, the CJEU had no doubts that the consumer must 
be able to determine himself the exchange rate at any time.

4. � Consequences of unfairness of the contract term

Consequences of the breach of transparency requirement in consumer contracts are 
tremendous. Lack of transparency must be taken into account by the national court 
in assessment of whether the term is unfair.38 The unfair term is not binding for the 
consumer, whereby the contract should continue to be binding for the parties only 
if it is capable of continuing in existence without the unfair term. In view of this, 
another problem addressed by the national courts dealing with the foreign currency 
loan crisis related to the possibility of a supplement of the agreement in order to 
remedy the unfair contract clause. This issue was not new, and in view of the clear 
interpretation given by the CJEU in the Dziubak case,39 it was quite surprising that 
the national court referred this question again to the CJEU. In the Bank A case, the 
referring court was looking for the possibility to substitute the unfair contract term. 
For this aim, the Polish court presented an idea to recourse to the general concept of 
the market value of the foreign currency and argued that such interpretation would 
correspond to the common intention of the parties to the agreement. According to 
Article 65 of the Polish Civil Code,40 it would be possible to remedy the lack of 
transparency by giving the interpretation of the unfair term corresponding to the 
common intention of the parties.

In order to clarify the concerns of the Polish court, in the Bank A case, the CJEU 
comprehensively explained how the EU concept of unfairness provided in UCTD 
should be applied in practice.41 These guidelines referred to (i) requirements for 
assessment whether the contractual term is unfair and (ii) consequences of assess-
ment of unfairness: annulment of the contract being uncapable of continuing in 
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existence without unfair terms (as a general rule) or upholding the contract under 
certain conditions only (as an exception).

Firstly, the national court should assess whether the contractual term is unfair. 
For this aim, it is necessary to determine whether the bank failed to observe the 
requirement of good faith and examine the possible existence of the significant 
imbalance to the detriment of consumer. In the case at hand, the referring court 
stated that the bank cannot be regarded as having acted in bad faith; therefore, this 
issue was not further explored by the Court. The focus was put on the examina-
tion of the second requirement, namely verification whether there is a significant 
imbalance in the parties’ rights and obligations arising under the agreement, to the 
detriment of the consumer. The CJEU provided some guidance in this respect and 
specified that

such an examination cannot be limited to a quantitative economic evalua-
tion based on a comparison between the total value of the transaction which 
is the subject of the contract, on the one hand, and the costs charged to the 
consumer under that clause, on the other. A significant imbalance may result 
from a sufficiently serious impairment of the legal situation in which the 
consumer, as a party to the contract in question, is placed under the relevant 
national provisions, whether this be in the form of a restriction of the rights 
which, in accordance with those provisions, he or she enjoys under the con-
tract, or a constraint on the exercise of those rights, or the imposition on him 
or her of an additional obligation not envisaged by the national rules.42

It is up to the national court to decide whether the legal situation of borrowers was 
impaired or their rights were restricted.

The second step to be taken by the national court is to adjudicate the legal conse-
quences for the parties to the loan agreement in case the contract term is unfair. As 
a general rule, an unfair term should not be binding for consumers, and the contract 
should continue to bind the parties only if it is capable of continuing in existence 
without the unfair term. What are the options to remedy the problem of unfairness? 
The first solution would be recourse to the national legislation allowing to provide 
the contract term substituting the unfair clause. According to the CJEU, this legis-
lation must respect the requirements specified in the UCTD,43 which means that a 
new contract term cannot have the result of weakening the protection guaranteed to 
consumers. It was already mentioned that in Poland, however, no legislative meas-
ures were undertaken in order to solve the problem of Swiss francs crisis.44 As a 
consequence, the national courts were forced to handle the problem without having 
an appropriate legal instrument in hand. Therefore, unsurprisingly, the courts were 
looking for solutions in existing law. In the Bank A case, in view of the lack of any 
supplementary provisions, the referring court was searching for the possibility to 
supplement the contract by the provisions of the general nature. At this point, the 
Court was very clear that this is not an option and that the national court cannot 
modify the contract by revising the content of that term. The possibility of such 
modification will make the sellers or suppliers tempted to use unfair contract terms 
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in knowledge that, even if they were declared invalid, the contract could neverthe-
less be modified by the national court.45

Having said so, is it possible at all to supplement an agreement with unfair 
contract terms? The CJEU stated that only if the invalidity of the unfair contract 
term were to require the national court to declare the contract invalid in its entirety, 
thereby exposing consumers to particularly unfavourable consequences, then the 
national court might replace that term with the supplementary provision of the 
national law.46 However, the Court reminded that the UCTD precludes the national 
court to fill the gap in the contract solely on the provisions of the general nature. In 
view of this, it became clear that the national court is precluded from interpretation 
of the unfair contract term even if that interpretation would correspond to the com-
mon intention of the parties.

5. � Consequences of invalidity of the contract

The practice shows that consumers wish to exercise their rights for protection against 
unfair contract terms granted by the UCTD. As a result of the consumer-friendly 
interpretation of the CJEU case law, the national courts in the majority of individ-
ual cases tend to declare the loan contracts invalid on the ground of unfairness of 
the contract terms.47 This tendency is very painful for the banking sector, suffering 
severe financial losses as a result. In order to recover from losses, the banks started 
claims against consumers on the ground of unjust enrichment and undue perfor-
mance. National courts adjudicating these cases were confused – should consumers 
pay for the use of the capital to the banks if the latter violated consumer law by 
use of unfair contract terms? An argument presented in this discussion referred to 
the so-called ‘free loans’ problem. Once the court confirmed the invalidity of the 
loan contract, consumers used the borrowed capital free of charge often for more 
than several years. This was obviously not welcomed by the banks, surprisingly 
supported by the president of the Financial Supervision Authority in Poland saying 
that the stability of the financial markets will be threatened if the banks were not 
allowed to seek compensation from consumers. It also provoked heated discussion 
amongst other borrowers having loan contracts in national currency. In the public 
opinion in Poland, the ridiculous argument was voiced that consumers having their 
loans in Polish zloty are discriminated against by the ones having loans in foreign 
currency.

Does the EU law provide a solution for this problem? The UCTD does not gov-
ern the consequences of the invalidity of the contract after the excision of unfair 
contact terms; therefore, it is up to the Member States to determine such conse-
quences. However, national rules in this respect must be compatible with EU law, 
including the UCTD which, amongst others, aims at deterrence. One of the most 
urgently awaited CJEU judgments clarifying this issue was rendered as a result of 
a claim brought against a bank by one of the Polish activists.48 He had concluded 
a mortgage loan agreement in foreign currency including an unfair contact term 
which thus was deemed invalid. According to Polish law, in such a case, where the 
parties have performed certain services, they may claim reimbursement for undue 
performance. It was clear for the national court that in this situation, the borrower 
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should repay the equivalent of the principal loan granted by the bank and that the 
bank should repay the equivalent of monthly instalments and expenses paid by the 
consumer. However, the national court was not sure whether in addition to those 
payments, parties may claim the payment of other amounts on account of the use 
of funds over a certain period without any legal basis. The national court was of the 
opinion that neither the bank nor the consumer should have any additional claims. 
On the one hand, the bank should not have any profits from the invalidity of the 
loan agreement since the invalidity results from the conduct of the bank which 
used the unfair contract term(s). On the other hand, however, allowing consumers 
to claim payment in respect of the use without a legal basis of the amount of the 
instalments would impose a disproportionate penalty to the bank.49

The CJEU took a different view. It stated that the possibility by the consumer to 
assert claims that go beyond the reimbursement of monthly instalments and paid 
expenses does not undermine the objectives of the UCTD, quite to the contrary, it 
supports its deterrent effect. As opposed to the assumptions of the national court, 
the Court stated that payment of such restitution is not contrary to the principle of 
legal certainty since it constitutes a practical implementation of the prohibition of 
unfair contract terms provided by UCTD.50 Moreover, such payment would also 
be proportionate as long as it is necessary to restore the situation in which the 
consumer would have been if the contract had not existed.51 On the other hand, 
the Court clearly confirmed that the bank cannot seek from consumer compensa-
tion going beyond the capital paid. For the Court, it was clear that the bank can-
not derive economic advantages from its unlawful conduct or be compensated for 
the disadvantage caused by such conduct.52 It was not persuaded by the argument 
relating to the stability of financial market since it is not relevant in the context of 
UCTD, which aims to protect consumers.53 Indeed, the effectiveness of consumer 
protection would be undermined if consumers were exposed to the risk of paying 
compensation since it would be more advantageous for the consumers to continue 
to perform the contract with unfair contract term rather than to exercise the rights 
under the UCTD.54

The judgment in the Bank A case was widely discussed in Poland. The banking 
lobby was threatened that consumers will massively go to court and start proceed-
ings against financial institutions. However, although in theory such a scenario is 
possible, it seems to be very unlikely in practice. The goal of the consumers is to 
confirm the invalidity of the loan agreements, to return the borrowed capital and 
simply to get out of any obligations towards banks. Apart from the group of activ-
ists, consumers in general are not very litigious and they are not willing to pursue 
their claims. The situation of credit Swiss loan contracts was exceptional because 
the value of the claim was significant. But, if the goal is achieved and the loan 
contract is invalid, there is a very little possibility that consumers will start other 
proceedings just to recover some minor compensation.

6. � Conclusions

The interpretation of the UCTD by the CJEU is clearly consumer friendly. There is 
no doubt that principles relating to the mechanism of indexation of the loan to the 
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foreign currency must be clear, transparent and understandable for the consumer, 
who, at any time, should be able by him- or herself to assess the costs of the loan. In 
order to satisfy the requirement of transparency, it is not enough to refer to the mar-
ket value or to other general clauses. The CJEU upholds its position regarding the 
consequences of the unfair clauses and states that the main sanction for the banks 
which use the unfair clause is that such term is not binding for the consumer. It is 
possible to substitute the unfair clause only if: (i) due to the unfair clause, the con-
tract cannot continue to bind the parties, (ii) invalidity of the contract exposes the 
consumer to particularly unfavourable consequences and (iii) there exist specific 
national supplementary provisions tailored to remedy the problem of unfairness 
which can be used in order to replace the unfair clause. These requirements must 
be satisfied jointly. If the national court could revise the content of the unfair term 
included in a contract, such power would contribute to the elimination of the dis-
suasive effect of the UCTD. Banks would still be tempted to use those unfair terms 
with the knowledge that even if the term will be declared invalid, the contract can 
nevertheless be modified by the court.

Further, the CJEU recognizes the significance of the wishes of the consumers. 
The national courts are not entitled to remove unfair contract terms, and such terms 
may be still applicable if the consumer, after having been informed by the courts, 
does not intend to assert its unfair or non-binding status. If, as a consequence of 
unfairness, the contract is to be declared invalid, the consumers would be obliged 
for immediate repayment of all the remaining amount of the loan, which can be par-
ticularly unfavourable. Therefore, after being advised, consumers should have the 
possibility to decide whether they want the contract to be invalid or not. Although it 
is nice to have such a choice, practice shows that consumers wish to exercise their 
right to be protected against unfair contract terms and claim that the loan contracts 
are invalid. In this sense, the UCTD is used as a tool to release consumers from the 
obligation towards banks to pay high interest rates.

Importantly, in cases where the loan contract is invalid since it cannot continue 
in existence after removal of the unfair contract terms, the financial institutions are 
entitled to claim the reimbursement of the capital and interests at the statutory rate 
from the date on which notice for payment is served. There is no doubt that banks 
are not entitled to claim any compensation beyond such reimbursement. This is a 
very important safeguard for consumers which should encourage them to pursue 
their claims and enforce their rights granted under the UCTD. As a consequence of 
the invalidity of the loan agreement, the situation should be restored in which the 
consumer would have been if the contract had not existed. For this aim, consum-
ers may seek from the bank compensation beyond reimbursement of the monthly 
instalments and expenses paid in respect of the performance of that agreement. 
In such a case, it is up to the national court to decide whether such a claim is pro-
portionate. However, it is unlikely that consumers will massively start such pro-
ceedings having in mind that they are reluctant towards litigation, courts are very 
cautious as regards payment of compensation and proceedings are very lengthy. 
The main goal of consumer claims is to be released from the obligations towards the 
bank regarding payment of high interests and simply to repay the capital borrowed.
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