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The National Impact of Right-to-Farm Laws

For two generations, Paul A. Lewis and his family made White Oak, North Carolina, their home. Mr. Lewis’s mother took her first breath on their 106-acre farm, born on an expanse of land that they—unlike many Black families before them—could proudly call their own. They treasured rural living, outdoor cookouts, hanging clothes on the line, and drawing water from their own well.

Mr. Lewis called it “quiet and peaceful” until 1995, when a concentrated animal feeding operation (CAFO) started fattening 14,700 hogs some 600 yards from his home. The stench rushed through the half-mile of timber between his homestead and the hog confinements. The odor and dust particles started clinging to clothes on the line. The cookouts came to a stop. Swarms of flies and other insects gathered around the porch and made their way inside the windows. Dead hogs fell off trucks running in the night. Manure mist and fumes from the lagoon and spray field system made it difficult for Mr. Lewis to breathe. In unfolding years, he was diagnosed with asthma, chronic skin disorders, sinus problems, depression, and a suite of other health issues.1

It appeared that Mr. Lewis might finally have his day in court when he filed a complaint against the hog operator, Murphy-Brown Limited Liability Company (LLC) in 2020. He did so in defense of his property rights, alleging the pollution was a nuisance that took away the enjoyment of his home and the use of his land. He also sued for negligence, stating that the company knew the harmful effects of its operation but continued anyway.2 Murphy-Brown’s ultimate beneficiaries traced back to WH Group Ltd., one of the world’s most powerful financial holding companies involved in food production.3

Midway across the country, amid the row cropland of Fort Branch, Indiana, Glenn and Phyllis Parker similarly looked to the courts for justice. Like Mr. Lewis, Mr. Parker’s mother had passed the farmland down to him. Together, the Parkers built their lifelong home on the land in 1972, without a second thought to the neighboring 100-head dairy that had been there as long as they could remember. Mr. Parker farmed the land part-time until he retired in 2005 and decided to rent it to a local grain farmer. Five years later, the once-familiar dairy farm added on a 900-head dairy CAFO and incorporated it a stone’s throw away from his home. Less than a year after it became operational, the elderly Parkers filed a nuisance suit, alleging noxious odors and property devaluation.4

“The odor lingers in our garage and in our clothes … when we open the backdoor, it reefs into the kitchen,” Mr. Parker said in his deposition. “We often have people who come to visit us and say, ‘How do you stand this?’”

Phyllis, whom Mr. Parker had been married to for fifty-four years, had long suffered from depression, but after the building of the CAFO, it became severe. She could no longer garden and observe the birds, her favorite pastimes that brought her joy.

“You go from a family farm that doesn’t bother anybody to one who makes your life almost unbearable,” Mr. Parker said.5

ACROSS DIFFERENCES OF GEOGRAPHY AND RACE, and similarities of rural living and multigenerational farms, Mr. Lewis’s and the Parkers’ cases shared the same fate. They lost in court, in large part due to what are called right-to-farm (RTF) laws, statutes active in every U.S. state that were often passed with the purported intent of protecting family farms.

But these laws did not protect the Parkers’ and Mr. Lewis’s family farms. Rather, they made them acutely vulnerable, especially in Indiana and North Carolina, two states where CAFOs and business firms like corporations use RTF laws the most to their advantage. What, in fact, are RTF laws? How do they differ across the country? What has their impact been, and whom have they benefited? And, perhaps most importantly, if they are not serving agricultural, rural, and environmental justice interests, how can they be reformed for the better?

Through the first nationally comprehensive analysis of RTF laws and their associated cases, our book answers these questions. We collected the original and 2021 RTF statutes in every state, as well as the preambles that justified them, to study national changes in statutes over time. We studied publicly available cases going back fifty years that utilized RTF laws in court since their inception. Our team of sociologists and practicing lawyers coded and analyzed court cases, state-level socioeconomic and agricultural census data, and statutes for trends and patterns. Interested readers can learn more about our methodology in the appendix. In this first section of the book, we identify key elements of the law, geopolitical structures, and litigation outcomes to help make sense of RTF laws nationally. In the next section, we provide summaries of how the RTF laws operate in each state. We also provide a table for each state that identifies key RTF provisions and how they compare to others nationally. In the book’s final section, we use our research to consider how to change RTF laws as part of a broader movement to democratize agriculture.

The History of RTF Laws

RTF laws hit legislative floors during one of the most severe agricultural crises in the history of the United States. In the early 1980s, farmers went out of business in droves and farmer suicides hit record highs as debt soared, land prices collapsed, and commodity prices bottomed out as part of the U.S. grain embargo against the Soviet Union. Just as interest rates on farm debts rose in the late 1970s, the first, more explicit RTF laws were enacted in Alabama in 1978, followed by Florida, North Carolina, and Washington the next year. By the end of the 1980s, another forty-two states would pass RTF statutes enabled by rhetoric that promised support to family farms. By the mid-1990s, the four remaining states would enact them.6

The legislators who introduced RTF laws offered them as a saving grace for agriculture and the farmer. Early advocates of RTF laws caricatured the threatening, sue-happy urbanite moving out to the country as unfamiliar with the sights and sounds of agriculture. Likewise, they warned of the litigious lawyer, evoking long-simmering resentment by rural dwellers toward extractive urban centers.7

“Hopefully, this will send a message to the public that if they move next to a farmer, they have to accept how he operates,” said Owen Mohler, then president of the Indiana Farm Bureau in 1987, praising the state’s RTF law.8

Under such premises, RTF statutes began to fundamentally change the meaning of private property rights in the United States. Property holders’ constitutional right to the enjoyment and use of their land became subject to RTF laws’ protections of agriculture—as it was defined by each state. Property rights matters formerly subject to the fact-finding authority of the judge in court instead became subject to RTF laws passed by state legislators and the lobbying efforts behind them.9

Transnational corporations have advocated for and heralded RTF laws, inflaming urban-rural animosity, but without mentioning their dangerous implications for property rights. Keira Lombardo, Smithfield Foods’ vice president of corporate affairs, claimed in 2019 that the laws served the best interests of family farms. Like Murphy-Brown LLC, Smithfield Foods Inc. also is a subsidiary of WH Group Ltd., a company mostly owned and operated by investors in China. After her company lost RTF-related cases in North Carolina, Lombardo wrote in an email to a reporter that “the negative verdicts have scared family farmers and lawmakers whose states’ livelihoods and fundamental characters depend on agriculture.” She went on to welcome amendments to make it more certain that Smithfield Foods Inc. would win in the future: “Legislation seems like a commonsense reaction to what many understandably perceive to be a threat to their ability to earn a living and cherished way of life.”10

Yet only one state in the country, Minnesota, even from the very inception of RTF laws, included family farms anywhere in the statutory provisions passed supposedly in their defense. In its 1982 statutes, Minnesota defined a “family farm” as an “unincorporated farm unit owned by one or more persons or spouses of persons related to each other within the third degree of kindred according to the rules of the civil law at least one of whom is residing or actively engaged in farming on the farm unit, or a ‘family farm corporation.’”11 Since then, Minnesota has stricken this provision. Like most other states, it now protects agricultural operations, defined as “facilit[ies] and [their] appurtenances for the production of crops, livestock, poultry, dairy products or poultry products.” Some states also insulate the labor and employment practices used by such operations from nuisance suits, demonstrating just how far RTF laws have moved away from the family farms they often purport to protect. While only four states initially insulated agricultural operations’ labor and employment practices from nuisance suits, today over a quarter of all states do so.12 Further, twenty-four states explicitly include processing as part of the agricultural activities and operations protected by RTF laws. This makes doing the work of farming or processing even more vulnerable. During the height of the COVID-19 pandemic, workers at large meatpacking plants—often people of color and immigrants—were subject to dangerous and deadly working conditions.13 Where RTF laws protect processing alongside labor and employment practices, such workers may face more barriers if they try to seek compensation for hazardous working conditions.

Terms such as “residence” or “home” are conspicuously absent in the protective provisions provided to farmers in RTF laws today. In effect, RTF laws enable outside capital investment, consolidation, and the encroachment of absentee production over that which is place-based. When the Indiana appellate court ruled against the Parkers, the court even viewed a home as oppositional to a farm. The court called their residence “non-farming” and noted that the residence now “extend[s] into agricultural areas,” even though the house had been there since 1974 and the CAFO was built in 2010.14

Originally, the most common statutory provision in twenty-nine states was the extension of immunity from nuisance lawsuits to agricultural operations in the event the locality around them changed. On a surface level, such language appeared to ensure that what was there first, like Mr. Parker’s farming homestead, where a family had lived for generations, could be protected in the face of something like suburban sprawl that came later. Yet no state in the nation explicitly bars industrial or residential development of agricultural land through RTF statutes.15 However, since the inception of RTF laws, twenty-four states have included a provision that once an operation is up and running for a year, it is immune from nuisance suits. Because the term “operation” is broadly defined, industrial agriculture operations receive protection even if they were developed after a residential family farm. For example, in 1980, the Supreme Court of Alabama ruled that Faye Ward Born could not sue the Exxon Corporation’s oil-treating facility for light and odor trespass because her suit was “barred by the one-year statute of limitations.” The court cited Alabama’s RTF law, that “no agricultural, manufacturing or other industrial plant or establishment, or any farming operation facility, any of its appurtenances or the operation thereof shall be or become a nuisance, private or public,” when it “has been in operation for more than one year.”16 Provisions similar to the Alabama one, combined with a suite of other protections that have been tacked onto RTF laws through ongoing amendments, are used by CAFOs and absentee business firms across the nation to win in court.

These immunity provisions have dramatically increased the power of industrial operators over residential farmers and neighbors. States have moved swiftly to extend additional RTF protections through statutory amendments. For example, only Pennsylvania originally provided agricultural operations immunity from nuisance suits if they used a new technology. Today, another fourteen states have adopted similar provisions. In a 2015 case heard by the Supreme Court of Pennsylvania, thirty-four property owners—many of them longtime residents—sued farm owners and Synagro Central LLC, and Synagro Mid-Atlantic, described in the ruling as “corporate entities engaged in the business of recycling biosolids.”17 For three years, the company applied 11,635 wet tons of biosolids to 220 acres scattered across fourteen fields proximate to the plaintiffs’ homes. The smell of rotting fish was constant. Their eyes burned and their throats were sore. They coughed and had headaches and nausea. Parents tried to protect their children by confining them indoors. The court ruled, however, that such activities were farming activities consistent with “technological development within the agricultural industry” and were therefore entitled to protection.18 That included a corporation spreading biosolid waste from the city.

Originally, no state statutes provided explicit protection to operations if the product or activities changed—for example, if a veggie farm turned into a CAFO. Now, thirteen states do. South Dakota and West Virginia were originally the only states to protect operations if they stopped operating for a period of time or were interrupted. Now another eleven states have adopted similar provisions. These amendments dramatically extend and transform the protections afforded to so-defined operations, regardless of the long-standing fabric of the communities around them.

Other significant amendments to RTF laws have enabled the concentration and corporatization of agriculture and extended special protections to ostensibly nonfarm industries. The most common amendment to RTF laws since their inception is the provision of RTF protections from nuisance lawsuits to forestry, trees, or silvicultural products. Initially, nine states had such a provision. Now, thirty-two states extend RTF protections to the timber industry. In 1995, a paper mill in Mississippi successfully utilized the RTF defense to avoid culpability for the alleged discharge of dioxin sludge when the court ruled that the timber-derived products produced by a paper mill are a crop.19 Another eighteen states also amended their laws to shield the use of chemicals, like pesticides, and nutrient application from lawsuits. Dorothy and Joshua Collett of Louisiana tried to sue neighboring timberland companies for damages from chemical exposure to formaldehyde at their home, which they argued gave rise to their severe immunological and autoimmune disorders. The court ruled that the timber companies could use the state’s RTF law in their defense.20

Most RTF laws also now have provisions that remove democratic oversight by communities, effectively ensuring that the most dangerous, unfamiliar, and often unwanted operations are allowed despite local objections. RTF laws thus impose a form of takings not only on family or individual property rights but also on more collective residential and community self-determination. From the start, eighteen states removed to various extents local governments’ power over protected agricultural operations, with provisions like that in Alaska, which since 1986 has allowed RTF laws to “supersede a municipal ordinance, resolution, or regulation to the contrary.”21 Since their initial inception, another thirteen states have likewise followed suit. Thus, ordinances passed by communities that prohibit trucks running at certain hours of the night or that try to limit the size or expansion of operations often become null and void. Today, thirty-one states have statutory provisions that restrict local governmental decision-making or regulatory authority over agricultural operations, and separately New York removes local government’s power only in agricultural zones.

Taken together, 62 percent of states use RTF laws to weaken democratic control over land use and siting decisions with sometimes severe consequences.22 For example, in Missouri, Lincoln Township attempted to exert oversight over an enormous hog operation through setback requirements for sewage lagoons and finishing buildings.23 Premium Standard Farms, now another subsidiary of Smithfield Foods Inc., had sited ninety-six hog confinements and twelve waste lagoons on its 3,084-acre location. “After approval by the vote of the people,” the county sought to exert oversight designed “for the purpose of promoting health, safety, morals, comfort or the general welfare of the unincorporated portion of the township, to conserve and protect property and building values, to secure the most economical use of the land, and to facilitate the adequate provision of public improvements.”24

The county’s zoning regulations in agricultural areas permitted feedlots and sewage systems but required lagoons to be at least a mile from residences or dwellings. The county also required that lagoons be bonded for at least $750,000 in case there was a spill or the company went bankrupt (which Premium Standard eventually did). For Premium Standard Farms’ lagoons, that meant $9 million in bonds to ensure each of the fifty-eight-acre lagoons holding millions of gallons of hog waste could be accountable in the event local people needed to claim compensation.

Premium Standard Farms refused to comply, and the township responded by suing it for public nuisance. The court concluded in 1997 that the township and the county had no authority to govern as such, because the RTF law protected Premium Standard Farms. The court designated the livestock sewage lagoons and finishing buildings as “farm structures” protected by Missouri’s RTF law. It concluded, then, that the setback and bonding requirements were “impermissible,” as zoning could not impose regulations or require permits for farm buildings and structures.25 The court added that more generally the township did not have the right to prosecute a public nuisance, removing a crucial form of local governance.

The Beneficiaries of RTF Laws

Who are the typical parties in RTF lawsuits nationally? They fall into two camps: plaintiffs—those filing the lawsuits—and defendants—those defending themselves against the lawsuits. Whether defendant or plaintiff, landowners like the Parkers and Mr. Lewis are by far the most common party type, populating 117 of 197 cases brought throughout the United States from 1971 to 2021 (see the appendix and table 1.1). The next most common party types are governmental bodies (97 cases) and business firms (92 cases), which include companies like Premium Standard. Parties can be more than one type; for example, a sole proprietor farmer can also be a landowner. The category of government encompasses different scales of governing bodies, ranging from townships and villages to regulatory agencies or attorney generals. The term “business firms” refers to legal entities formed to limit liability or shield investor status, such as limited partnerships, limited liability companies, and corporations.


Table 1.1 Party Types for All RTF Cases




	

	% of total case law

	Total cases




	Landowner

	59%

	117




	Governmental body

	49%

	  97




	Business firm

	47%

	  92




	Resident

	30%

	  59




	Homeowner

	24%

	  48




	Sole proprietor farmer

	21%

	  41




	CAFO

	18%

	  36






Note: The percentage column includes all RTF cases where a party type appears. There are more party types than cases, as any single party can fit various typologies. For example, a landowner can also be a homeowner, or a CAFO can also be a business firm.



What parties, then, are most likely to win when they go to court? Overall, most of the time plaintiffs lose and defendants win in RTF cases. This generally signals that those suffering from a nuisance—like the Parkers and Mr. Lewis—lose in court. However, based on the level of the court case, sometimes residents, for example, can be defendants, and sometimes they can be plaintiffs. An examination of party types—regardless of plaintiff or defendant status—gives further insight into who benefits the most from RTF laws. Residents (those who live in the places they seek to defend), homeowners (those who own the home they live in), and landowners are less likely to win than CAFOs and business firms (see table 1.2).26 Sole proprietor farmers—farmers who operate by their own name and personhood—are the least likely of any party type to win in RTF cases. Yet the strongest supporters purported that such farmers would benefit the most from the passage of RTF laws. The USDA reports that “the vast majority of family farms (eighty-nine percent) are operated as sole proprietorships owned by a single individual or family, and they account for fifty-nine percent of the value of production.”27 The vast majority of those benefiting from RTF laws, however, are not sole proprietors.


Table 1.2 Party Wins by Type
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Rather, large CAFOs, those with over 1,000 animal units (see table 1.3), are the party type most likely to win when they go to court. The implications of living next to facilities of such magnitude are significant. Epidemiologists in North Carolina found that most of those in their study who lived within one and a half miles of an industrial swine operation reported odor more than half of the time.28 Those living proximate to CAFOs often became depressed and isolated, socializing less.29 Risks of zoonotic diseases that cross humans and animals are greatly intensified. Drugs like antibiotics and antimicrobials are used broadly in CAFOs, because animals often become sick without access to space, fresh air, and foraging. The use of antimicrobial additives in animal food and antimicrobial drugs compromises how well new antimicrobial drugs can fight infectious diseases in humans while also making existing ones less effective.30 More drug-resistant enterococci aerobic bacteria work their way into the air and onto surfaces from cars driving behind poultry trucks carrying farm animals.31 Rural kids going to school next to industrial-scale hog confinements have a significantly increased prevalence of physician-diagnosed asthma.32 Adults living next to them have more eye irritation, wheezing, and difficulty breathing. Perhaps of little surprise, the air breathed by those living next to hog CAFOs has a level of hydrogen sulfide concentration that exceeds the Environmental Protection Agency’s recommended community standards.33


Table 1.3 Large CAFO Sizes by Animal Sector




	Animal sector

	Number of animals




	Cattle or cow/calf pairs

	 1,000 or more




	Mature dairy cattle

	  700 or more




	Veal calves

	 1,000 or more




	Swine (weighing over 55 pounds)

	 2,500 or more




	Swine (weighing less than 55 pounds)

	 10,000 or more




	Horses

	  500 or more




	Sheep or lambs

	 10,000 or more




	Turkeys

	 55,000 or more




	Laying hens or broilers (liquid manure handling systems)

	 30,000 or more




	Chickens other than laying hens (other than liquid manure handling systems)

	125,000 or more




	Laying hens (other than liquid manure handling systems)

	 82,000 or more




	Ducks (other than liquid manure handling systems)

	 30,000 or more




	Ducks (liquid manure handling systems)

	 5,000 or more






Note: Under the Clean Water Act, the EPA sets these size-based categories for large CAFOs. However, these are not binding thresholds, as states sometimes use different numbers.

Source: “Regulatory Definitions of Large CAFOs, Medium CAFOs, and Small CAFOs,” U.S. Environmental Protection Agency, accessed October 21, 2002, https://www3.epa.gov/npdes/pubs/sector_table.pdf.



Hog CAFOs, like those subject to the lawsuits filed by Lincoln Township and Mr. Lewis, are devastating not only for neighbors but likewise for the animals themselves. The hog production system now tightly contains production to different stages at different sites, with gestation facilities arguably the most inhumane. Hogs confined in such facilities chew incessantly on the bars, trying to get out. Once a gilt (a female who has not birthed piglets) is seven months of age, she is artificially inseminated with semen extracted from boars. (Boars too live in confinement, but typically at a different facility.)34 As the piglets grow, the gilt is trapped in a gestation crate a few feet wide and six feet long, allowing the animal only inches to move. Right after birth, the sow moves to a farrowing crate, where she is pinned on her side as the piglets nurse. Once the piglets are weaned, the sows are bred again, and the process starts over. Sows that don’t have enough piglets the first time are sent straight to slaughter. For those that survive to have their first litter, sometimes their legs give out, denied the opportunity to build muscle strength by walking. A sow’s life in confinement is brutal and short: only about two years, much shorter than hog farmers expected when the animals had more outdoor access before the widespread use of gestation crates.35

The treatment of food as a public good goes some way to explain how CAFOs can win so often and residents so seldom. By framing agriculture and food as a public good, legislators have been able to effectively push for exceptions from the rules, even for unwelcome CAFOs. An agriculture of mass production has resulted, rather than an integrated and local agriculture that is part of community, home, or family. This particular vein of exceptionalism, and its co-optation by the largest operations, rather than ensuring stable, place-supportive food production, has in fact reversed it by enabling the most extractive and consolidated of industries to plunder without recourse. Most notably, this shift has materialized in agricultural exemptions from local zoning, land use, and property laws, giving so-defined operations the capacity to forcibly take property rights from others without their consent and without providing them just compensation. In practice, agricultural exceptionalism has become corporate exceptionalism, as CAFOs and business firms win the most against homeowners, residents, and landowners—in essence, those often in the open countryside without zoning laws or outside of incorporated towns or villages (see table 1.2). Business firms and CAFOs also do particularly well when groups of plaintiffs sue them and try to collectively exert their property rights or protect their health.

On the other hand, as mentioned above, smaller-scale agriculture, like sole proprietor farmers who act by their own name and personhood, win the least often of any party type. CAFOs and business firms gain market advantage through RTF laws. By disadvantaging local places—especially homeowners and farmers who operate by name—RTF laws advantage absentee and foreign ownership, like that of Smithfield Foods and WH Group Ltd. In 1982, on the cusp of the RTF wave, there were 2.24 million farms spanning 987 million acres.36 Since then, the overall number of farms has declined by 10 percent to just over 2 million, covering only 895 million acres.37 The decline of farm operators when considered by sector is even more startling. Since 1978—just when RTF laws were beginning to be adopted across the country—the number of corn, wheat, dairy, and hog farms has dropped by more than half. Hog farmers have experienced the starkest decline, with the number of operators dropping by 87 percent since 1978 (see table 1.4). The relationship cannot be overstated. Nearly nine out of every ten hog farmers have exited the business, and with their absence the conditions have become progressively crueler for workers, communities, and the hogs themselves.


Table 1.4 Change in Number of Farm Operations by Sector, 1978–2017
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Sole proprietor farmers, the closest match to the iconic farmer, also does the poorest of any party type as a plaintiff, winning none of their nine RTF-related cases (table 1.2). In a 2016 Missouri case—the same state where Smithfield Foods’ Premium Standard Farms successfully used the state’s RTF law to invalidate a township’s attempted oversight of its twelve manure lagoons spanning over fifty-eight acres each—farmer Eric Vimont, who notably called himself by name, was not allowed to sell raw milk at his county farmers’ market. The Christian County Health Department, which Vimont sued, allowed raw milk to be sold on the farm but not elsewhere. By this time, nineteen years since the Premium Standard ruling, Missouri had even extended the RTF legislation to include a constitutional protection for the RTF.38 The thirty-fifth constitutional amendment provides “that agriculture which provides food, energy, health benefits, and security is the foundation and stabilizing force of Missouri’s economy. To protect this vital sector of Missouri’s economy, the right of farmers and ranchers to engage in farming and ranching practices shall be forever guaranteed in this state, subject to duly authorized powers, if any, conferred by article VI of the Constitution of Missouri.”39

Eric Vimont tried to sue the Christian County Health Department, claiming it violated his constitutional right to farm. The court disagreed and upheld the health department’s ordinance barring the sale and distribution of raw milk.40 Missouri’s constitutional farming rights, the court ruled, are subject to a county commission’s authority to create public health rules and ordinances.41 Three years later, the Missouri legislature in 2019 passed a bill that barred county commissions or health centers from imposing standards on agricultural operations more stringent than state law.42 Health ordinances formerly were a crucial means for Missouri rural communities to protect themselves from CAFOs, as state law limits zoning of farm buildings and structures.

Simultaneous to disadvantaging sole proprietor farmers in rural contexts, RTF laws on the aggregate have not enabled urban agriculture or small-scale farming in city spaces that may be perceived as unwelcoming to agriculture. Rather, property owners in towns and villages with unclear agricultural ties try to use RTF laws to protest local zoning laws or ordinances. Often, they lose and the government wins in these cases, which in part accounts for why, after CAFOs and business firms, the government is the most successful party type. Examples of such cases include an Alaskan homeowner trying to defend the building of a fence in a city right-of-way, a California homeowner attempting to counter that his junkyard was not blight, and a Massachusetts grocery store and restaurant owner who tried to avoid a city requirement to reduce the size of his electronic business sign.43 Six of the sixty-three cases where the government won pertained to horses in town or to horse racing, and eight cases attempted to claim agriculture exceptions for waste or composting sites. None of these cases had a clear urban food benefit, where the food that people eat stands at risk from overly sensitive neighbors.

There are, however, a few cases where the government constrained urban farming or tried to defend food production against those annoyed by the more gentle, everyday sounds of agriculture. In one California case, the County of Solano, which is proximate to San Jose, San Francisco, and Oakland, passed an ordinance that hampered small-scale chicken farming. The court ruled that the poultry farmers could not use the RTF defense for their eighty-acre farm because they were not commercial farmers. Like California, most states stress that operations must be commercial to receive RTF protections, which in practice disadvantages the 89 percent of farms nationally that are small and that mostly rely on off-farm income.44 The poultry “hobby” farmers were not considered “legitimate” by the court and thus had to adhere to a recently passed ordinance that required them to reduce their herd from sixty roosters to fewer than four.45 Denigration of those who make less money farming often comes up in cases where retired or part-time farmers try to defend their homes. In Indiana, the Parkers also fell into the category of “weekend farmers” or “hobby farmers,” titles used to deflate their importance and, in court, their power under RTF laws.46

Governmental bodies also do not necessarily oppose farmers. Sometimes they act as codefendants. For example, in one case a neighbor sued sole proprietor farmers for using Great Pyrenees to protect their livestock. The neighbor thought the dogs barked too much. The New York State Department of Agriculture and Markets was also named as a defendant, and ultimately the state and the farmers together won, establishing that keeping the Great Pyrenees was a sound and long-established effective agricultural practice. The dogs, indeed, did not have to go.47
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Figure 1.1 Timeline of RTF case law showing a general increase of RTF litigation over time and trends in governmental body wins and CAFO and/or business firm wins.



CAFOs, business firms, and governmental bodies rely on strikingly different arguments to win RTF cases. Governmental bodies tend to win when they reframe agriculture as similar to any other industry. In these cases, residents or commercial industries are required to follow the rules like any other person or entity. Even claims by CAFOs and business firms that RTF laws supersede governance can fall short in cases where governmental bodies effectively convince the court that agriculture is not exempt from the rules. However, some state RTF amendments put substantial constraints on this approach. Most notably, the explicit protection of processing in RTF laws allows industries to claim agricultural exemptions from nuisance laws even when, for example, processing meat by-products or paper at a plant.

An RTF law’s treatment of time and longevity—with regard to which operations receive protection—facilitates vastly different case outcomes for governmental bodies versus CAFOs and other businesses. More than any other statutory feature, CAFOs and business firms draw on one-year immunity from lawsuits to win, while governmental bodies mostly draw on the “there first” provision—meaning the agricultural operation has to be established in a specific location first, before a homeowner or a resident, for example—to receive RTF immunity from lawsuits. CAFOs that win with RTF laws also utilize the statutory provision that they are immune from culpability if a locality changes or if they undergo technology and ownership changes. Sometimes, a CAFO is also a business firm. Combining CAFOs and business firms as party types eliminates cases where party types overlap (that is, an operation that is both a CAFO and a firm) and simultaneously identifies the industrial players that benefit most from RTF laws.48 When wins by a CAFO and/or business firm (sixty-eight cases between 1971 and 2021) are compared with government wins (sixty-three cases over the same period), it becomes clear that the government has been winning less recently (see figure 1.1). Altogether, RTF-related litigation has generally increased over time.

Geopolitical Extraction

The party types that win the most when they go to court—CAFOs, business firms, and governmental bodies—do so in geopolitical contexts that, while in the same nation, are worlds apart. Courts face starkly different legal apparatuses across the country, leaving them with highly differentiated capacities to protect communities and smallholders from large corporate agribusinesses. The starkest differences in party type wins play out in the Northeast, Midwest, and Southeast (see figure 1.2). In the Southeast, business firms win 3.75 times more often than governmental bodies. In the Northeast, the trend is very different: governmental entities win twice as often as firms and fourteen times more often than CAFOs. Nationally, the bulk of litigation continues to unfold in the Midwest. When CAFOs go to court in the Midwest, they are the most likely of any party type to win. However, government entities—while less likely to prevail when they go to court—on aggregate win the most cases in the Midwest because they go to court more often, particularly in Michigan. Notably, the wealthier Northeast has more governmental wins than any other region. Governmental bodies provide a signifier of the strength of democracy, where elites remain accountable for their actions. Regions where persistent poverty and resource dependency reign stand in stark contrast. There the haves rule local governance, disenfranchising the have-nots, acutely so in parts of Appalachia and the Black Belt.49

Specific states with near-opposite case-law outcomes provide a window into more exact RTF statutory provisions that enable corporate and agribusiness expansion (see table 1.5). In Indiana, where CAFOs are winning the most, no governmental entity has yet to even be a party in an RTF case, let alone win one. In contrast, governmental entities have won every case they have been party to in Massachusetts. Indiana cases have heavily drawn on a suite of provisions that expanded the protection for operations that have been in existence continually for more than one year. For example, Indiana protects such operations if their boundaries or size changes; if the locality around them changes; if they use a new technology; if they change the product they produce; and if there is a change in the operation’s ownership. Indiana’s law also extends these protections to industrial and mining operations more generally, in essence deflating the capacity to differentiate between food and industry at large. Massachusetts, while providing the same one-year immunity provision, does not include any accompanying protections like those in Indiana when an operation changes. Further, the one-year provision—which benefits firms and CAFOs the most—has yet to be used as a defense by any party in Massachusetts RTF cases, reflecting the prevalence of smaller farms and the absence of larger operations.


Table 1.5 State-Specific Number of Case Wins by CAFOs and/or Firms and Governmental Bodies




	Region

	CAFO and/or business firm wins

	Governmental body wins




	Midwest

	Illinois (1), Indiana (7), Iowa (2), Michigan (3), Minnesota (2), Missouri (3), North Dakota (1), Ohio (3)

	Illinois (1), Kansas (4), Michigan (13), Minnesota (2), Missouri (2), Wisconsin (1)




	Southeast

	Alabama (3), Florida (1), Georgia (1), Louisiana (2), Mississippi (4), North Carolina (5)

	Kentucky (1), North Carolina (1), Virginia (2)




	West

	California (2), Hawaii (2), Idaho (2), Montana (1), Oregon (2), Washington (2)

	Alaska (1), California (2), Idaho (2), Oregon (1), Washington (1)




	Southwest

	Texas (5)

	Texas (1)




	Northeast

	Maine (1), Massachusetts (4), New Jersey (1), New York (1), Pennsylvania (4), Rhode Island (3)

	Connecticut (3), Maine (2), Massachusetts (11), New Hampshire (2), New Jersey (4), New York (2), Pennsylvania (2), Rhode Island (2)
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Figure 1.2 Regional shares of RTF case law by party type wins. This proportional visualization shows party type wins by region, from largest (Midwest) to smallest (Southwest). Percentages are rounded up or down to the nearest numerator for each party type, accounting for total regional percentages ranging from 99 to 102.



The prevalence of concentrated, powerful industries helps explain the domestic core and periphery dynamics that leave states like Massachusetts upholding local governance and states like Indiana bearing the brunt of corporate encroachment. The Midwest and the Southeast serve as periphery zones for protein and timber production, with most products exported globally. CAFOs and/or business firms do particularly well in states that are in the top five for multiple animal sectors (broilers, cattle, dairy, hogs, layers) or timber.50 Indiana, for example, is fourth in hogs and third in layer inventory, whereas Massachusetts is not in the top five for any animal inventory (see table 1.6).51 Like Indiana, other states are listed multiple times in the top five: Iowa (hogs and layers); Texas (milk cows, layers, and beef); North Carolina (hogs and broilers); Nebraska (hogs and beef); California (milk cows and beef); and Georgia, Alabama, and Mississippi (timber and broilers).


Table 1.6 States with Top Five Animal and Timber Inventories
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CAFOs win, in part or in full, every single case that they are party to in the top five states for broilers and timber. CAFOs win 83 percent of the cases they are party to in the top five dairy states. CAFOs as a party type win more cases in total in the top five hog states than in any other top-five state sector, and they win 72 percent of the time that they go to court. In the top five hog states, out of all party types, CAFO wins are the most common.52 Hogs and poultry are also the industries with the highest levels of contract agriculture, leaving local farmers no, or severely constrained, access to markets.53 The biggest winners for total cases in the remaining sectors are business firms in top five broiler states; landowners in the top five cattle states; governmental bodies and business firms in the top five dairy states; business firms in the top five layer states; and business firms in the top five timber states (table 1.7).


Table 1.7 Case Wins by Party Type, Based on Animal or Timber Sector

[image: Images]



The dominance of business firms is even more striking when considering how often they win a case when they go to court. Business firms that can claim grower, producer, processing, or industrial status win 90 percent of the time in the top five states for layers, 75 percent of the time in the top five broiler states, 71 percent of the time in the top five hog states, 69 percent of the time in the top five timber states, 67 percent of the time in the top five dairy states, and 50 percent of the time in the top five cattle states.54 In every sector except cattle, business firms win as much or more than the national rate (table 1.2). When compared to the national rates for wins by party type, only in cattle and dairy states do governmental entities win at a higher or comparable level: 78 percent and 66 percent, respectively. Otherwise, governmental entities rarely engage with and win less than half of the time in RTF litigation in timber-, hog-, broiler- or layer-dominated states. Landowners win only over half the cases they are party to in the top five cattle states (50 percent) and the top five hog states (56 percent). The least successful party type in the top five sectors is sole proprietor farmers in broiler states, where they lost the only case that they were party to (table 1.7).

The dominance of CAFOs in RTF cases where state animal inventories are the highest suggests two ongoing trends. On the one hand, townships, resident farmers, and smaller landholders are fighting vertically integrated operations through nuisance, trespass, and negligence litigation, as attempted by Lincoln Township in Missouri and by the Parkers in Indiana. On the other hand, despite their efforts to go to court to stop these operations, these parties—on the aggregate—are not winning, as CAFOs win fully or in part 69 percent of the time when they are parties to a case. These case outcomes and related statutory amendments disincentivize the use of courts to achieve justice, especially for residents, homeowners, and sole proprietor farmers. Three of the top five hog states (Iowa, Illinois, and Indiana) stipulate that court costs be awarded to the winning defendant only. This provides a significant advantage for corporate agriculture, as CAFOs generally are defendants but not plaintiffs, whereas homeowners nearly always are plaintiffs (see table 1.2). The same states also have provisions allowing the courts to determine whether the action brought was frivolous. If a court finds it was frivolous, then court costs can be charged against the party who brought the case. The meaning of “frivolous” is not defined by the law but instead often left to court interpretation.55 These statutory provisions not only help defendants like CAFOs win in court but also place a disproportionate risk on the lawyers and their plaintiffs, like the Parkers and Mr. Lewis, who try to defend their rights in court. This risk can also deter would-be plaintiffs from engaging in litigation to begin with, defeating them before they even start.

Even with disproportionate wins in court, some states continue to adopt RTF amendments that further narrow the capacity of parties like residents and homeowners to file suits. In direct response to Murphy-Brown LLC’s losses in court, the North Carolina General Assembly amended the RTF law with two particularly chilling provisions to limit who could file lawsuits. The first amendment limited standing to bring a lawsuit to “legal possessors of real property,” thus excluding family members from bringing a nuisance lawsuit even if they also lived on the property and were exposed to the same pollution and impacts. The justice implications of such statutes in North Carolina are stark, as North Carolina’s hog confinement facilities are located disproportionately in communities with higher levels of poverty and higher numbers of nonwhite residents.56

The amendment directly impacted Mr. Lewis’s power in court. Lawyers for Murphy-Brown LLC argued that Mr. Lewis had no standing to bring the lawsuit in the first place because his mother owned the property.

“He has alleged only that he is an heir to his mother’s estate,” the lawyers wrote in the first reply. “Bladen County tax records confirm that Mr. Lewis is not a legal possessor of the property. … As a result, Lewis may not bring this action.”57

Murphy-Brown LLC’s lawyers also drew on a second 2018 amendment, which barred anyone who lives over a half mile away from the alleged nuisance from filing a nuisance suit. They asserted that Mr. Lewis lived 1.23 miles, rather than 600 yards, from the alleged nuisance and thus had no standing to file the lawsuit. In the verdict, the court did not weigh in on Lewis’s standing as a real property owner or the distance of the property from the nuisance. Rather, the judge dismissed Lewis’s case because of a third 2018 amendment. Drawing on the statute that CAFOs and business firms use the most to win, the court concluded the lawsuit had to be dismissed because the CAFO had been up and running for more than one year before Mr. Lewis filed the lawsuit.

The Midburden and the Path to Poverty

State-level trends in rural poverty and rural racial minority levels—typical proxies for burden and exploitation—tend to follow mediums when it comes to RTF court outcomes. We call this the midburden, a process of poverty-making and exploitation, where people seek to exert their rights and to prevent their dispossession while they still have the means to do so. Existing research, albeit not nationally comprehensive, suggests that lawyers are the most difficult to access in the rural Midwest and in the rural South, with the starkest shortage in the Midwest.58 The prevalence of RTF-related cases in the Midwest suggests an attempt to preserve local agriculture, community, local economies, and sustenance in the face of extraction, even despite a lawyer shortage.

Most RTF cases take place in states with medium levels of rural poverty as part of the midburden (see figure 1.3).59 The states with medium levels of poverty—which happen to be every midwestern state—account for 76 percent of all cases pertaining to RTF laws. Nationally, 89 percent of CAFO cases and 77 percent of business firm cases also take place in these states with medium rural poverty levels, with business firms the party type that wins the most cases overall.60 In contrast, only 7 percent of litigation takes place in states with high levels of rural poverty and 17 percent in those with low levels of rural poverty.61 The midburden, taking from the many to accumulate for the few, has a substantive impact on community well-being. On the one hand, dispossession of rural residents grows through taking of environmental and human health dimensions of property rights. On the other hand, rates of rural poverty in the Midwest have increased during the same general time period of RTF enactment and litigation. From 1980 to 2020, poverty rates increased in 33 percent of rural counties in the Midwest.62
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Figure 1.3 Comparison of the amount of litigation that takes place according to state levels of low, medium, and high rural poverty. Most litigation takes place at medium rural poverty levels.



The midburden paves the way to more acute poverty. On the aggregate, less RTF litigation over the last half century has taken place in the states where rural people have the least. Most litigation takes place in states with moderate but not high levels of rural racial minorities (see figure 1.4). Black Americans have a long history of being exploited through the court system, still often dominated by white elites. They tend to avoid the courts over matters pertaining to land in other contexts, with North Carolina being a notable exception in our study.63 Taken together, 56 percent of RTF litigation takes place in states with relatively low rural racial minority levels, 22 percent in states with moderately high rural racial minority levels, and 21 percent in states with high racial minority levels.64
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Figure 1.4 State-level comparison of the amount of litigation and wins by party type according to state levels of moderately low, moderately high, and high rural racial minority levels. No states have low rural minority levels. Most litigation takes place in states with moderate racial minority levels.



Business firms, however, win even more often when they go to court in states with high rural poverty and high rural racial minority levels. In contrast, governmental bodies are the party type that prevails the most in states with low poverty levels. In Mississippi, for example—a state with both high rural poverty and high rural racial minority levels—hog CAFOs tend to be located in areas with high percentages of African Americans and persons in poverty.65 Timber inventory numbers, for which Alabama, Georgia, and Mississippi are in the top five, further explain the divergence in party type wins, as timber processing firms are particularly adept at using RTF laws to their advantage in the most unequal of circumstances. These states are also home to the Black Belt, a region identified by W. E. B. Du Bois as the “Egypt of the Confederacy,” accounting for the deep suffering and cruelty weathered by slaves freed in name but not in economic or civic power.66 High and persistent rates of rural poverty still remain as the legacy of inequitable agricultural practices, including both slavery and sharecropping, continues to shape racial exploitation and concentration of land ownership. For example, 61 percent of timberland in rural Alabama is owned by legal entities or people who do not live in the same county, with 36 percent of that total owned by those who do not even live in the same state.67

RTF laws are the latest enunciation of ongoing processes of corporate extraction and accumulation by forcible and unjust takings, playing out most acutely in the Midwest. The path to poverty has long been paved by dispossessing people of their homes and self-security through various legal rights: personhood, mineral, surface, and land. The forced and repeated removal of Indigenous peoples set the stage for ongoing state creation and colonization. The racialization and othering of various groups, from Appalachian whites to southern Blacks, enabled the treatment of these groups as lesser in order to take their property, deny property in the first place, or treat these racialized groups as property. Now, those in the middle of the United States experience the most acute takings in court, with medium levels of poverty and a moderately low rural racial minority level.

The midburden is not only a matter of internal, state-specific dynamics. Federal governmental structures can also reify the peripheralization of states, regions, and rural spaces. RTF cases typically start at trial courts and work their way up to higher courts when rulings are appealed. No RTF case has yet to be heard at the very highest U.S. court, the Supreme Court. However, CAFOs and business firms dominate at the next highest U.S. court level: federal appellate (see tables 1.8 and 1.9). In contrast, no sole proprietor farmer case has been heard by the federal appellate court. CAFOs that are also business firms have won in whole or in part every case they have been party to at the federal district and federal appellate court level, whereas sole proprietor farmers have yet to win a case at the federal district level (see table 1.9). Since we analyzed only the highest level of any court case, this also reveals that when CAFOs do lose at the trial court level, they appeal to higher courts with more success. In essence, this means that when they appeal to higher-level courts, corporate CAFOs win more than any other party type. These cases, while limited in number, are more impactful because they address issues pertaining to the U.S. Constitution or federal statutes or otherwise set regional and national precedents.68


Table 1.8 Prevalence of Party Types per Court Level

[image: Images]




Table 1.9 Percentage of RTF Cases Won by Each Party Type by Court Level
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The two corporate CAFO cases heard in the federal appellate court originated in Indiana and North Carolina, the states most heavily burdened with RTF litigation. In Indiana, Country View Family Farms LLC, an absentee owner of various entities, converted a long-standing grain farm into a hog CAFO. In 2013, the federal court drew on Indiana’s RTF law to conclude that the agricultural use was general and the change to a hog CAFO from a grain farm was not substantial. Further, the court also dismissed the plaintiffs’ claim that the CAFO was negligent, meaning it could farm in a more reasonable way with fewer impacts on neighbors but did not bother to. The court argued that it mattered little if the hog CAFO itself was a nuisance; rather, the issue was whether or not the nuisance resulted from negligence itself. A CAFO, the court presumed, could not be a nuisance simply of its own accord. The judge wrote, “Without any effort to show that a well-run pig farm is not a nuisance, or even any effort to show that the shortcomings plaintiffs see in defendants’ operations contribute materially to how surrounding landowners perceive the farm’s odors, there is nothing for a jury to determine.”69 In effect, the court assumed CAFOs to be the only type of pig farming possible and in doing so reified industrial power by limiting the plaintiffs’ argument to technological adoptions or remediations at that intensive scale.

In the other federal appellate case, a group of North Carolina residents (not including Mr. Lewis) lost in part and won in part on appeal in 2020. Murphy-Brown LLC, part of WH Group, as well as its co-named parties, including the American Farm Bureau Federation, the National Pork Producers Council, the North American Meat Institute, and the National Association of Manufacturers, teamed together in the case. The split verdict allowed for what are called punitive damages, designed to punish defendants monetarily whose conduct is considered grossly negligent or intentional. But the court reduced the damages substantially from the lower court, arguing that the parent companies’ financial information (Smithfield Foods Inc. and WH Group Ltd.) should not have had a bearing on the damages awarded but instead that the damages should be limited specifically to the subsidiary, Murphy-Brown LLC. The federal court reified the lack of financial culpability for corporations by citing federal law and in effect enabled corporate takings.

The outcomes of the twenty federal district court cases are similar—CAFOs and business firms mostly win while government entities have less success (see table 1.9). In one such case, more than 300 residents of Prattville, Alabama, tried to take on a mill, International Paper, suing for nuisance. They argued that they had difficulty breathing, ocular disorders, frequent headaches and sore throats, and upper respiratory syndromes. They alleged that fine particulate matter and chemicals corroded their homes, making their case with expert testimony. In the ruling in favor of International Paper, the federal district court threw out the evidence the residents had supporting their various claims. In particular, the judge cited Alabama’s RTF law to rule that residents who lived there after the start of the mill’s operation in 1967 could not claim nuisance compensation: “The mill has been in operation since 1967 and there is no indication that, within its first year of operations, the mill was adjudicated a nuisance by any court of competent jurisdiction.”70 The one-year statutory provision again proved most beneficial to corporate power, rendering obsolete the local social ecology for those most deeply embedded in it.71

Agricultural, Rural, and Environmental Justice

Mr. Parker’s deposition was just about over. The questions about the longevity of his wife’s depression, his children’s professions, the value of his house, and his history of farming seemed to mercifully be at an end. Mr. Janzen, the Indianapolis attorney representing Obert’s Legacy Dairy LLC and Indiana’s Dairy Producers, thought for a moment he was finished.

“Well, wait a minute,” Mr. Janzen said, deciding that he wasn’t quite through. “I assume that you drink milk; is that right?”

“Very little,” Parker answered.

“Very little?” Janzen returned, incredulously.

“It’s not my—not on my high list of things I like. I’m sorry, but—”

Parker didn’t have a chance to finish.

“But you eat dairy products?” Janzen asked.

“Really now,” Mr. Parker’s lawyer interjected, for a moment derailing Janzen’s belittlement. Then he allowed it to continue. “Go ahead.”

“I eat some cheese, it’s pretty hard not to—” Mr. Parker started to answer.

“Okay,” Mr. Janzen interrupted again.

“—if you eat pizza,” Mr. Parker finished.

RTF LAWS HAVE BENEFITED FROM DIVISION: the eater from the grower, the dweller from the farmer, the feeder from the fed, the agri- from the -culture. In doing so, RTF laws have benefited the takers—large-scale corporate agribusiness—at the expense of the doers, people who live and dwell proximate to where they grow food. By creating a false opposition between the goodness of eating, growing, and living, the largest and most wealthy of operators have been able to sow deep divisions to their acute benefit.

RTF laws are not working in the way they were purportedly designed. Corporations and other incorporated entities alongside CAFOs are using the laws most to their advantage through denigration and division. Acute burdens exist for those in the Midwest and the Southeast, as well as in states where most hogs, poultry, and cattle reside. There remain substantial variations within specific states, where RTF laws interact uniquely with other state laws.

In the next section, we present state-specific summaries of RTF laws to help provide a more comprehensive picture and analysis of how they operate at the state level. These summaries are designed for educational purposes and are not a substitute for expert legal advice. We also provide tables to give a sense of how each state compares with the rest of the nation on key statutory provisions. Our final section of the book builds on our analysis of national trends in RTF laws to consider how to democratize agriculture by reforming or abolishing RTF laws, distributing market power in agriculture, stripping away federal subsidization of absentee and concentrated agriculture, and amending constitutions for a more just tomorrow.
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STATE SUMMARIES OF RIGHT-TO-FARM LAWS





Alabama

In 1978, legislators proposed a right-to-farm law in Alabama as a tool to prevent the loss of farmland and to protect family farms.1 Since that time, the number of farms in the state has dropped by 33 percent, and today 29 percent fewer acres are being farmed.2 So what does this legislation do in practice?

Alabama’s RTF Law at a Glance

Alabama’s RTF law provides no explicit protection for farmland or family farmers. Rather, Alabama’s RTF law, like those present in the other forty-nine states, centers on protecting certain types of operations from nuisance suits when they impact neighboring property, for example through noise or pollution. This special protection applies to many types of production, ranging from silviculture to processing. Alabama’s initial 1978 RTF law included manufacturing and other industrial plants as protected operations, and later amendments expanded to include racetracks as warranting protection from nuisance suits. Later statutory revisions clarified that the RTF law prevails over local governments when they pass ordinances that try to stipulate otherwise.3

Conditions and Activities

In 1990, a couple sued a neighboring poultry operation, claiming that odors from a disposal pit for dead chickens and litter applied near their trailer hampered the enjoyment of their property. They lost their case at the Pickens County circuit court, which ruled that the RTF law protected the corporate operation from nuisance suits. The case was appealed to the Alabama Supreme Court, which instead ruled that since the chicken house was built after the couple started living there, RTF protections did not apply.


Table 2.1 Alabama’s Key RTF Provisions and National Comparison




	Alabama’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	once in operation for a year.

	48%




	if boundaries or size of operations change.

	34%




	if there is a change in locality.

	46%




	if they produce a different product.

	26%




	if there is an ownership change.

	26%




	Operations are not immune from lawsuits …

	if they are a nuisance from the start.

	38%




	if they are negligent.

	46%




	if they do not comply with federal laws.

	62%




	if they do not comply with state laws.

	66%




	if they do not comply with county laws.

	42%




	if they pollute water.

	36%




	Other important details

	RTF supersedes local ordinances and laws.

	62%




	RTF protects processing.

	48%








Since that time, the Alabama legislature has added a series of conditions, including one that no longer requires operations to predate local property owners, just that they be in operation for one year.4 When operations meet such conditions, they cannot be deemed a nuisance under state or local laws.5 If conditions around the facility change after it starts operating, the protections for the operation still hold.6 If operations use generally accepted agricultural practices, they are protected. However, what constitutes accepted practices is not clear.

Certain activities, though, are not protected in Alabama’s RTF law. When an operation is negligent (meaning it fails to use proper care) or pollutes the water, it is not protected from nuisance suits.7 However, some state and federal environmental rules and regulations exempt agricultural operations from standards required of other industries.8 Air pollution, like odor, is not mentioned.

Local Government

Alabama’s RTF law prevails over municipal ordinances that local governments try to enforce. More specifically, local governments cannot declare an operation a nuisance or require it to stop as long as it is not negligent and meets the aforementioned criteria.9

Other Important Aspects

By drawing on statutes separate from the state’s RTF law, those who file nuisance suits and their attorneys can be required to pay attorney fees and costs if the court determines there was not substantial justification for the suit.10

NOTES

1. See Markeshia Ricks, “Measure Would Protect Farms from Nuisance Declarations,” Anniston (Ala.) Star, March 13, 2003; Amy Sieckmann, “Bills to Protect Farms from Lawsuits and Ban Indoor Fireworks Pass Committee,” Anniston Star, April 24, 2003.

2. U.S. Department of Commerce, “Table 1. Farms, Land in Farms, and Land Use: 1945–1978,” in 1978 Census of Agriculture, Volume 1: Geographic Area Series, Part 1: Alabama State and County Data, Chapter 1: State Data (Washington, D.C.: U.S. Bureau of the Census, 1981), https://agcensus.library.cornell.edu/wp-content/uploads/1978-Alabama-CHAPTER_1_State_Data-181-Table-01.pdf; “2021 State Agriculture Overview: Alabama,” U.S. Department of Agriculture, National Agricultural Statistics Service, accessed October 21, 2022, https://www.nass.usda.gov/Quick_Stats/Ag_Overview/stateOverview.php?state=ALABAMA.

3. Ala. Code § 6-5-127 (2021).

4. Alabama Family Farm Preservation Act, 2010 Ala. Acts 397 (S.B. 61).

5. Ala. Code § 2-6B-3 (2021). The criteria in table 2.1 are summarized. See the Alabama Family Farm Preservation Act for exact language and more in-depth information.

6. Ala. Code § 2-6B-3 (2021).

7. Ala. Code § 6-5-127 (2021).

8. Danielle Diamond, Loka Ashwood, Allen Franco, Aimee Imlay, Lindsay Kuehn, and Crystal Boutwell, “Farm Fiction: Agricultural Exceptionalism, Environmental Injustice and U.S. Right-to-Farm Law,” Environmental Law Reporter 52 (Sept. 2022): 10727–48.

9. Ala. Code § 2-6B-3 (2021).

10. Ala. Code § 12-19-272 (2021).





Alaska

Advocates view Alaska’s RTF law as a tool to protect farmers from nuisance lawsuits when people come “in from the city” and build near farms.1 Since the law passed in 1986, the number of farming operations has increased by 83 percent, while the acres of farmland have decreased by 17 percent.2 So what does this legislation do in practice?

Alaska’s RTF Law at a Glance

Alaska’s RTF law does not explicitly protect farmers or farmland. Rather, Alaska’s RTF law, similar to other such statutes nationally, centers on protecting agricultural operations and facilities from nuisance lawsuits over matters like pollution.3 The law expansively defines operations, which includes aquatic, livestock, and crop production; the raising, slaughtering, and processing of livestock; timber harvesting, manufacturing, and processing; and the application and storage of pesticides, herbicides, animal manure, treated sewage sludge, or chemicals. In the RTF law, protected facilities are those that engage in commercial production or processing that pertains to “any land, building, structure, pond, impoundment, appurtenance, machinery, or equipment” related to crops, livestock, livestock products, or aquatic farming.4

Conditions and Activities

Alaska’s right-to-farm law protects agricultural facilities and agricultural operations from nuisance suits when conditions change nearby, as long as the facility was not a nuisance when it began.5 A facility cannot be a private nuisance if it is operated consistent with a soil conservation district plan.6 In 2001, legislators amended the definition of “agricultural operations” to protect those that change or utilize new technology, practices, processes, or procedures, as well as those related to the activities of “agricultural facilities.”7 Further, their beginning date does not restart regardless of any expansion or use of new technology. The amendment also removed the stipulation that operations be in existence for three years before they could receive protection from nuisance suits. Operations remain liable, however, for improper, illegal, or negligent conduct of their agricultural operations or when the operation causes flooding.8


Table 2.2 Alaska’s Key RTF Provisions and National Comparison




	Alaska’s Key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if boundaries or size of operation change.

	34%




	if there is a change in locality.

	46%




	if they use a new technology.

	30%




	Operations are not immune from lawsuits …

	if they are a nuisance from the start.

	38%




	Other important details

	RTF supersedes local ordinances and laws.

	62%




	RTF protects processing.

	48%








The Supreme Court of Alaska has heard only one RTF case, where debate settled around questions of timing and what constituted an agricultural operation.9 An operator owned land where he kept farming equipment, livestock, and lagoons for storing septage waste collected by his company and another one. A real estate developer, who owned land adjacent to the defendant’s property where he built and sold new homes, sued the defendant for alleged nuisance in the form of odors and negligence. The developer sought a court order for the agricultural operation to stop, while the operator claimed that the RTF law protected him from such complaints. The court ruled that even though the RTF law lists sewage application as a protected activity, the operator did not use or intend to use the septage for farming because the spreading of the waste on pastures began only after the neighbors were impacted. The court wrote that “the [Right-to-Farm] Act was meant to protect commercial agricultural facilities or operations that would otherwise become nuisances, not nuisances that may later become agricultural facilities or operations.”10

RTF and Local Governance

Alaska’s RTF law prevails over municipal ordinances, resolutions, or regulations that local governments try to enforce.11 However, this is specific only to cases that pertain to nuisance. For example, in a 1991 case, a property owner built a fence and gate, which the city later removed, saying it was a right-of-way encroachment. The property owner sued, claiming an RTF defense. However, the court ruled that the RTF statute was a defense specifically tailored to nuisance, not to permit violations pertaining to local ordinances. In conclusion, the RTF defense did not apply.12

NOTES

1. See Zaz Hollander, “Alaska Supreme Court Goes to Valley School to Hear Case of Smelly Septage—Students Heard Oral Arguments in the Case Pitting a Farmer Who Uses Septage on His Crops against a Next-Door Developer Who Complained about the Stink,” Alaska Dispatch News (Anchorage), October 20, 2016.

2. U.S. Department of Commerce, “Table 1. Historical Highlights: 1987 and Earlier Census Years,” in 1987 Census of Agriculture, Volume 1: Geographic Area Series, Part 2: Alaska State and County Data, Chapter 1: State Data (Washington, D.C.: U.S. Bureau of the Census, 1989), https://agcensus.library.cornell.edu/wp-content/uploads/1987-Alaska-CHAPTER_1_State_Data-3-Table-01.pdf; “2021 State Agriculture Overview: Alaska,” U.S. Department of Agriculture, National Agricultural Statistics Service, accessed October 21, 2022, https://www.nass.usda.gov/Quick_Stats/Ag_Overview/stateOverview.php?state=ALASKA.

3. Alaska Stat. § 09.45.255 (2021).

4. Alaska Stat. § 09.45.235 (2021).

5. Alaska Stat. § 09.45.235(a) (2021).

6. Alaska Stat. § 09.45.235 (2021).

7. 2001 Alaska Sess. Laws ch. 28 (S.B. 60). See also Alaska Stat. § 09.45.235(d)(1) (2021) (“‘agricultural facility’ means any land, building, structure, pond, impoundment, appurtenance, machinery, or equipment that is used or is intended for use in the commercial production or processing of crops, livestock, or livestock products, or that is used in aquatic farming”).

8. Alaska Stat. § 09.45.235(b) (2021).

9. Hollander, “Alaska Supreme Court Goes to Valley School to Hear Case of Smelly Septage.”

10. Riddle v. Lanser, 421 P.3d 35 (Alaska 2018).

11. Alaska Stat. § 09.45.235(c) (2021).

12. Gates v. City of Tenakee Springs, 822 P.2d 455 (Alaska 1991).





Arizona

In 1981, legislators proposed the right-to-farm law in Arizona as a tool to prevent the premature removal of land from agricultural uses due to nuisance litigation.1 Since that time, the number of farm operations in the state has grown by 144 percent, while the number of acres farmed has shrunk by 31 percent.2 So what does Arizona’s RTF law do in practice?

Arizona’s RTF Law at a Glance

Arizona’s RTF law provides no explicit protection for farmland against urban development. Instead, Arizona’s RTF law, like those present in the other forty-nine states, centers on protecting certain types of agricultural operations from nuisance lawsuits. Arizona’s statute protects owners, lessees, agents, and independent contractors or suppliers if they are engaged in activities “on any facility for the production of crops, livestock, poultry, livestock products or poultry products or for the purposes of agritourism.”3

The state’s RTF law, while changed in name to the “Agriculture Protection Act” in 1995, remained substantively unchanged until sweeping 2021 amendments, discussed further below.4

Conditions and Activities

To receive protection, operations must be conducted on farmland, defined as land devoted to commercial agricultural production. Operations must be established prior to surrounding nonagricultural land uses. In practice, this means that the operation has to predate its neighbors in order to receive protection, a once common but increasingly rare stipulation. Currently, most states either have amended their RTF laws to say that an operation does not have to predate its neighbors or have failed to include this limitation entirely.5

Operations are also required to use good agricultural practices in order to receive RTF protection, which are defined in the statute to mean those practices undertaken in conformity with federal, state, and local laws and regulations.6 However, some state and federal environmental rules and regulations exempt agricultural operations from standards required of other industries.7 In addition, Arizona’s RTF statute creates a presumption that these so-defined good agricultural practices do not adversely affect public health and safety.8 Burden of proof is placed on any litigant trying to contend otherwise.

Arizona separately regulates environmental nuisances, and it is not clear how Arizona’s RTF law may interact with this administrative law. Arizona defines an environmental nuisance as “the creation or maintenance of a condition in the soil, air or water that causes or threatens to cause harm to the public health or the environment.”9 More specifically, this includes a breeding place for flies that transmit diseases in populous areas; waste that risks transmitting disease; spillage of excreta; and the contamination of domestic waters.10 If a condition occurs, the director of the Department of Environmental Quality may bring an action to force the operation to stop the activity causing the environmental nuisance.11

Local Governance

The 2021 amendments to Arizona’s RTF law took away local governments’ ability to regulate agricultural operations, if the state Department of Agriculture or Department of Environmental Quality says otherwise. The law now stipulates that “a city, town, county, [or] special taxing district … may not declare an agricultural operation conducted on farmland to be a nuisance if the agricultural operation’s practices are lawful, customary, reasonable, safe and necessary to the agriculture industry as the practices pertain to an agricultural operation’s practices as determined by the agricultural best management practices committee established by § 49-457, the Arizona department of agriculture or the department of environmental quality.”12

Attorney Fees and Limits on Damages

In 2021, the law was also amended to stipulate that attorney costs and fees be awarded to the prevailing party.13 However, if the action is filed in bad faith, determined by whether or not it is grounded in fact or law or for an improper purpose, attorney costs and fees may be awarded to the other party.14 The amendment also disallows punitive damages unless the agricultural operation was subject to criminal or civil action from a state or federal environmental or health regulatory agency.15


Table 2.3 Arizona’s Key RTF Provisions and National Comparison




	Arizona’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	when they are there first.

	44%




	Operations are not immune from lawsuits …

	if they do not comply with federal laws.

	62%




	if they do not comply with other laws.

	50%




	if they do not comply with state laws.

	68%




	Other important details

	Attorney fees are awarded to prevailing party.

	14%




	RTF supersedes local ordinances and laws.

	62%








Other Related Agricultural Laws

Arizona allows producers, shippers, or an association that represents producers or shippers to bring action for damages or other relief when they suffer from malicious public dissemination of false information.16 Although the term “malicious” is not specifically defined, individuals can be held liable under the statute if they knowingly disseminate false information with intent to harm. If individuals knowingly damage, destroy, or remove any crop or product used for commercial, testing, or research purposes, they are liable for up to twice the market value of what is damaged, up to twice the costs of the production, and the litigation costs of those bringing suit.17

Arizona also allows agricultural landfills on any farm or ranch of more than forty acres in an unincorporated area, as long as the landfill does not create an environmental nuisance (defined above).18 These landfills can consist of solid household waste generated by those living on the farm or from the property at large’s solid (but not hazardous) waste. These landfills must have a location map and general description filed with the board of supervisors.19 In court, agricultural landfills may be treated differently than general agricultural operations that qualify for RTF protections. Because of this, registered agricultural landfills may not receive RTF protections.

NOTES

1. Ariz. Sess. Laws 1981 ch. 168, § 1 (H.B. 2273).

2. U.S. Department of Agriculture, USDA Quick Stats Tool: June 1981 Survey, Arizona, distributed by National Agricultural Statistics Service, accessed December 9, 2020, https://quickstats.nass.usda.gov/results/87B5D180-6454-325D-9213-8C99479BD53E; “2021 State Agriculture Overview: Arizona,” U.S. Department of Agriculture, National Agricultural Statistics Service, accessed October 21, 2022, https://www.nass.usda.gov/Statistics_by_State/Arizona/index.php.

3. Ariz. Rev. Stat. § 3-111(1) (2021).

4. For more details on the context of Arizona’s recent legislation, see Danielle Diamond, Loka Ashwood, Allen Franco, Aimee Imlay, Lindsay Kuehn, and Crystal Boutwell, “Farm Fiction: Agricultural Exceptionalism, Environmental Injustice and U.S. Right-to-Farm Law,” Environmental Law Reporter 52 (Sept. 2022): 10727–48.

5. See the section “The History of RTF Laws” in the introduction.

6. Ariz. Rev. Stat. § 3-112(A)–(B) (2021).

7. See Diamond et al., “Farm Fiction.”

8. Ariz. Rev. Stat. § 3-112(B) (2021).
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Arkansas

Arkansas legislators passed the state’s right-to-farm law in 1981, advocating it as a tool to protect agricultural and forest land by reducing the loss of the state’s agricultural resources.1 Yet since first enacted, the state’s number of farm operations has dropped by 27 percent and the land in farms by 14 percent.2 So what does this legislation do in practice?

Arkansas’s RTF Law at a Glance

Arkansas’s RTF law provides no explicit protection for farmland or family farmers. Rather, Arkansas’s RTF law, like those present in the other forty-nine states, centers on protecting certain types of operations from nuisance lawsuits when they impact neighboring property, for example through noise or pollution. Arkansas’s RTF protections apply to either private nuisance suits (those brought by people, like neighbors) or public nuisance suits (those brought by the government on behalf of the general public).

Initially, only facilities received RTF protections in Arkansas, but amendments in 2015 extended protections to agricultural and farming operations at large, defined as those involved in silviculture, agriculture, or aquaculture. Protected operations include those engaged in the production of any plant or animal in freshwater or saltwater; the planting, harvesting, and processing of crops and timber; and the care and production of livestock and plants.3

Conditions and Activities

Once up and running for a year, the RTF law shields agricultural operations from nuisance claims that result from a change in the area surrounding the operation.4 In other words, an agricultural operation, if established first, is protected from nuisance suits so long as the operation was not a nuisance at the time it began.5

In 2005, a series of amendments markedly expanded the protection afforded to agricultural and farming operations. Operations now receive protection if they utilize methods or practices “that are commonly or reasonably associated with agricultural production.”6 If an operation is using such practices, the court assumes that it is not a nuisance, unless proved otherwise.7 This places the burden of litigation on anyone trying to sue an agricultural or farming operation.

The 2005 amendments do not define the meaning of common or reasonable agricultural practices, but if operations utilize such practices, they receive sweeping protection from nuisance suits.8 Agricultural operations can change their ownership or size without restarting the one-year clock necessary for nuisance protection.9 They can change the product they produce or use a new technology and retain the same start date.10 They can cease or become interrupted as well as participate in a government-sponsored agriculture program without restarting the clock.11

In addition, the RTF law stipulates that agricultural operations be in compliance with state and federal laws to receive protection.12 The RTF law also states that operations are not protected if they pollute water, cause a change in the condition of the waters of any stream, or cause any overflow of the lands of any person, firm, or corporation.13 However, agricultural operations are exempt from air pollution standards in the Arkansas Water and Air Pollution Control Act, making it unclear what compliance with state and federal laws means in practice.14 Agricultural operations are also exempt from the state’s Solid Waste Management Act within the state’s Environmental Compliance Resource Program, unless the agricultural operation creates an illegal dump site; a fire, health, or safety hazard; or a public or private nuisance.15 However, the Arkansas RTF protection from public and private nuisance suits may mean agricultural operations are not liable when their solid waste is a nuisance.

Local Government

Arkansas’s RTF law voids any municipal ordinance that attempts to declare an operation a nuisance or require an operation to stop a nuisance-causing activity if the farm or farm operation meets the statutory requirements.16

For example, Pilgrim’s Pride Corporation operates Premium Protein Products, a twenty-six-acre animal by-product rendering plant, proximate to the city of Russellville. The company sued the city over an odor ordinance it passed in response to complaints about smells up to 2.5 miles away from the facility. The facility collected nonedible poultry and animal by-products from butcher shops, poultry processors, and slaughterhouses. It then converted them into animal feed and organic fertilizers. In response to complaints from Russellville residents, the city passed an ordinance creating a fine of $1,000 for single offenses and up to $500 daily if the odor was continuous.17 The corporation countered that the facility was an agricultural operation, which made such ordinances void. The city withdrew the ordinance in light of the costs imposed by the lawsuit.18


Table 2.4 Arkansas’s Key RTF Provisions and National Comparison




	Arkansas’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if boundaries or size of operations change.

	34%




	if there is a change in locality.

	46%




	if they use a new technology.

	30%




	if they produce a different product.

	26%




	if there is an ownership change.

	26%




	if there is a cessation or interruption in farming.

	26%




	once in operation for a year.

	48%




	when they are there first.

	44%




	Operations are not immune from lawsuits …

	if they do not comply with federal laws.

	62%




	if they do not comply with state laws.

	68%




	if they pollute water.

	36%




	Other important details

	Attorney fees are awarded to prevailing party.

	14%




	RTF supersedes local ordinances and laws.

	62%




	RTF protects processing.

	48%








Some local organizations and governments have utilized methods outside of the courts to stop intensive agricultural operations. After a lengthy battle in both state and federal court, the Buffalo River Watershed Alliance worked with the Department of Arkansas Heritage and the governor’s office to pay $6.2 million to close a controversial hog facility.19 The group also successfully advocated a five-year ban on concentrated animal feeding operations in the Buffalo River watershed. However, the ban ended without renewal in July 2020.20

Attorney Fees

Arkansas’s RTF law allows a court to award expert fees, reasonable court costs, and reasonable attorney’s fees to the prevailing party in any action brought to assert that an agricultural operation is a public or private nuisance.21
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California

Advocates at the state and county level contend that California’s right-to-farm law protects farmland by safeguarding agricultural practices.1 Yet since the state’s RTF law was passed in 1981, California has lost 16 percent of its farms and 28 percent of its farmland.2 So what does this legislation do in practice?

California’s RTF Law at a Glance

California’s RTF law provides no explicit protection for farmland. Rather, California’s RTF law, like those present in the other forty-nine states, centers on protecting certain types of operations from nuisance suits when they impact neighboring property, for example through noise or pollution. California’s RTF protections apply to either private nuisance suits (those brought by people, like neighbors) or public nuisance suits (those brought by the government on behalf of the general public).

While California’s farmers and ranchers are broadly concerned with the loss of farmland due to urban growth, their support of measures to protect land from development through easements, trusts, and zoning has been mixed.3 Instead, advocates have introduced and passed RTF laws with broad support at the state level since 1981 and since then through county-level ordinances.4

The state’s RTF law generally protects any practices performed by a farmer or on a farm, such as the preparation, delivery, and storage of agricultural commodities incident to or in conjunction with those farming operations. The statute specifically protects the cultivation and tillage of soil, dairy operations, and the production of any agricultural commodity, including timber, viticulture, apiculture, horticulture, livestock, fur-bearing animals, fish, and poultry.5

Conditions and Activities

Only commercial agricultural operations, activities, and facilities receive California’s RTF protections. In 2012, the owners of an eighty-acre parcel sued their county over an ordinance that mandated the removal of their sixty roosters and forty hens within the county’s unincorporated area, claiming RTF defense. However, the court ruled that their activities did not qualify as commercial, neither in terms of a local county ordinance nor in terms of the state’s RTF law. Further, the court ruled that the county had the right to pass such an ordinance. Even though the owners had raised chickens for a decade, the court stated that “poultry hobbyists” who raised chickens for hobby, pleasure, and show were not afforded RTF protections.6

For commercial operations to receive protections, they must use generally accepted practices similar to those used by other operations. What constitutes accepted practices is not defined in the statute but rather plays out in court. In a 1996 case, when ranch owners did not provide evidence that their bird farming activities met acceptable standards or were in existence for three years, they did not receive RTF protections.7 However, in a 2019 case, Olivera Egg Ranch LLC, which housed between 650,000 and 700,000 hens, produced about 468,000 eggs daily, and generated about 142,670 pounds of chicken manure daily, was able to effectively claim RTF as a defense. Here, the court ruled that “despite the number of complaints about odor and flies,” the operation provided “substantial evidence to suggest that the ranch operated within the norms of the agricultural region and eventually implemented manure management measures that surpassed local standards.”8

Agricultural operations receive RTF protections after they have been in operation for three years. If the conditions in or around the facility change after that time period and the operation was not a nuisance at the time it began, the operation still receives RTF protections.9 Agricultural operations that change their methods or the commodity they produce have effectively claimed an RTF defense in court, even though such protection is not explicitly provided in California’s RTF law. In court, agricultural operations that experienced increased irrigation runoff after introducing a new crop used an RTF defense in order to not be found a nuisance or negligent and to evade requests for injunctive relief based on claims of alleged property damage from adjacent landowners.10

Nonetheless, agricultural operations remain subject to other applicable state and federal statutes and regulations.11 In a 2007 court ruling over a private nuisance suit, a composting operation did not receive RTF protection because it did not comply with its use permits or requests from regulatory agencies to take measures to reduce its odor and suppress its dust.12


Table 2.5 California’s Key RTF Provisions and National Comparison




	California’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if there is a change in locality.

	46%




	once in operation for three years.

	  2%




	Operations are not immune from lawsuits …

	if they are a nuisance from the start.

	38%




	if they do not comply with state laws.

	68%




	Other important details

	RTF supersedes local ordinances and laws.

	62%








However, California’s statutes and regulations related to health and safety sometimes provide exceptions for agricultural operations not afforded to other industries. For example, the state’s health and safety code bars the discharge of air contaminants and other materials that “endanger the comfort, repose, health or safety of any of those persons or the public.” Yet, the law makes an exception for agricultural operations, saying that the law does not apply to their odors, animal waste products, compost green material, or compost facilities and operations.13

Courts have also interpreted the state’s RTF law to bar nuisance action brought by one commercial agricultural entity against another, although this is not explicitly stated in the RTF statute.14

Local Government

California’s RTF law supersedes any local regulations. However, many counties have passed ordinances that bolster the state’s RTF law, providing even further protections for agricultural operations. These county-level ordinances often hold up in court. In 2002, an environmental organization lost a suit against a county board of supervisors for adopting a revised version of the RTF law. The organization had tried to claim that the RTF law violated an environmental state law.15

California delegates the responsibility to implement state and federal environmental laws to counties or regional boards. The state’s water quality control law asserts that a regional board should, “in its judgement[,] … ensure the reasonable protection of beneficial uses and the prevention of nuisance.”16 This gives regional boards flexibility in establishing their own standards, which means some counties may have more or fewer exemptions for agricultural operations depending on what standards are set by their regional boards.

California elsewhere treats “excess pesticide residue as public nuisance” in its agricultural code.17 County-level district attorneys can take civil action to abate such nuisances. It is not entirely clear how this statute interacts with the state’s RTF law.

In 1992, the RTF law was amended to allow cities and counties to require that prospective homeowners be given notice that certain properties are proximate to nuisance-causing agriculture activities.18
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Colorado

When legislators first passed right-to-farm legislation in 1981, they advocated it as a tool to protect farmland and Colorado family farms.1 Since that time, the number of farms in the state has increased by 43 percent, mostly in the small category, while the acreage in farmland has dropped by 5 percent.2 So what does this legislation do in practice?

Colorado’s RTF Law at a Glance

Colorado’s RTF law provides no explicit protection for farmland or family farmers. Rather, like those RTF laws present in the other forty-nine states, it centers on protecting certain types of operations from nuisance suits when their activities impact neighboring property, for example through activities like noise or odor. Protected types of operations are all-encompassing, including horticulture, floriculture, viticulture, forestry, dairy, livestock, poultry, and bee operations, as long as two conditions are met. First, the operation must use methods or practices that are “commonly or reasonably associated with agricultural production.” Second, the operation must have existed before surrounding nonagricultural activities began.3

Conditions and Activities

Colorado’s RTF law allows operations to significantly change and still be considered to exist before their neighbors. The operation’s ownership can change; the type of agricultural product being produced can change; or there can be an interruption or temporary cessation of farming, among other things. Operations can use a new type of technology or participate in a government-sponsored agricultural program. Agricultural operations can substantially increase in size or use methods or practices that are “commonly or reasonably associated with agricultural production.”4


Table 2.6 Colorado’s Key RTF Provisions and National Comparison




	Colorado’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if they use a new technology.

	30%




	if they produce a different product.

	26%




	if there is an ownership change.

	26%




	if there is a cessation or interruption in farming.

	26%




	when they are there first.

	44%




	Operations are not immune from lawsuits …

	if they are negligent.

	46%




	if they do not comply with county laws.

	42%




	if they do not comply with environmental laws.

	26%




	if they do not comply with federal laws.

	62%




	if they do not comply with other laws.

	50%




	if they do not comply with state laws.

	68%




	Other important details

	Attorney fees are awarded to prevailing party.

	14%




	RTF supersedes local ordinances and laws.

	62%








Taken together, RTF protections continue to apply across this suite of changes unless facilities use improper care (that is, negligence).5 Further, RTF protections cannot restrict the state’s Air Quality Control Program or the Water Quality Control Program for “commercial swine feeding operations.”6 These laws have enforceable provisions available to certain local governmental entities and citizens that may address nuisance-like impacts.

Local Government

Otherwise, local governments do not have the ability to limit or override any of the protections provided by Colorado’s RTF law. For example, a court ruled that a board of county commissioners could not prevent a farmer from moving his mobile sprinkler system across a county road.7 The court stipulated that prohibiting the farmer would be inconsistent with the state’s policy of supporting agricultural operations. However, local governments can regulate agricultural operations located within the limits of any city or town as of July 1, 1981, or agricultural operations located on property that was voluntarily annexed to a municipality on or after July 1, 1981.

In addition, local governments can choose to pass ordinances or resolutions that protect agricultural operations even more than the state’s RTF law does.8

Attorney Fees and Limits on Damages

Under Colorado law, recovery may be limited to either damages for the loss of land value from the nuisance or a permanent injunction to stop the nuisance, if irreversible damage is not already done.9 In addition, whoever the court rules in favor of, either the defendant (typically an agricultural operation) or the plaintiff, can be awarded reasonable attorney fees and costs.10
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Connecticut

Advocates of Connecticut’s right-to-farm law promoted it as a legal tool that protects land from suburban sprawl and protects old-timers from urban newcomers.1 Since the state law was first enacted in 1983, the number of farm operations in the state has grown by 28 percent, while 24 percent fewer acres are farmed.2 So what does this law do in practice?

Connecticut’s RTF Law at a Glance

Connecticut’s state law provides no explicit protection for farmland. Rather, Connecticut’s RTF law, like those present in the other forty-nine states, centers on protecting agricultural and farming operations from nuisance suits when they impact neighboring property, for example through noise or pollution. Connecticut’s RTF protections apply to either private nuisance suits (those brought by people, like neighbors) or public nuisance suits (those brought by the government on behalf of the general public).

Connecticut’s RTF law does not define agricultural and farming operations.3 A 1997 amendment to the RTF law added the collection of spring and well water as protected agricultural activities.4 The RTF law defines spring water as that obtained from an underground formation that naturally flows to the surface, while well water means natural water obtained from a hole bored, drilled, or otherwise constructed in the ground.5 One court consulted a local zoning code to determine the meaning of agriculture when a spring water company tried to claim RTF status. Based on its code, the town demanded the company stop collecting and storing spring water. The court deferred to the town’s definition of agriculture—which did not include water as food—to affirm that the company could not bottle water.6

Conditions and Activities

Once agricultural and farming operations are up and running for a year, Connecticut’s RTF law protects them, so long as they use generally accepted agricultural practices. Inspection and approval by the commissioner of agriculture is taken as evidence that the operation, place, establishment, or facility follows such practices, unless proved otherwise.7

The law specifically protects operations from nuisance suits related to odor, dust, noise, and the use of chemicals.8 To receive RTF protections, the method of chemical application must be approved by the commissioner of energy and environmental protection and, when applicable, the state commissioner of public health. The law also protects agricultural and farming operations from nuisance suits over water pollution from livestock or crop production, except when they pollute public or private drinking water. The commissioner of energy and environmental protection determines what constitutes acceptable management practices for water pollution.9

In one case, a city sued horse owners in part for having the horses fenced closer to the neighbor’s property than allowed by city and state ordinances. The horses also were boarded proximate to an abandoned well. In a split ruling, the court ruled that the location of the fence line was in accordance with generally accepted practices and protected by the RTF law. However, the court ruled that the inactive well had yet to be properly abandoned, and RTF protections do not apply to private or public wells.10

The law also does not protect operations that cause a nuisance due to negligent (failing to take proper care), willful (done intentionally), or reckless (person knew or should have known their actions would cause harm) agricultural practices.11 In one case, neighbors sued a dairy farm for not adhering to its waste management plan, failing to replace or repair broken pipes that disposed of waste, and housing more cows than permitted under special exemption. The jury found that the dairy farm had emitted offensive odors that unreasonably interfered with the residents’ enjoyment of their property. The jury also found that the farm was negligent.12 The couple was awarded $60,000 for permanent loss of the enjoyment of their home and $40,000 for noneconomic damages.13

Willfulness played a central role in a different case, when landowners erected a small sheep pen behind a subdivision home after the subdivision installed signs on the landowners’ property, against their wishes. The owners of the sixteen acres admitted that they knew the homeowner in the subdivision did not like livestock when they placed five sheep and two goats in the pen. In addition, the landowners painted a box truck with the depiction of a goat and the words “baa baa” on the side. The homeowner said the animal pen and box truck interfered with her peaceful enjoyment of her property and reduced its value. The court found that the defendants were likely not protected by the state’s RTF law because their actions were willful.14


Table 2.7 Connecticut’s Key RTF Provisions and National Comparison




	Connecticut’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	once in operation for a year.

	48%




	Operations are not immune from lawsuits …

	if they do not comply with other laws.

	50%




	if they are negligent.

	46%




	if they pollute water.

	36%




	Other important details

	RTF supersedes local ordinances and laws.

	62%








Local Government

Connecticut’s RTF law provides protections from nuisance suits “notwithstanding” any general statute, municipal ordinance, or regulation to the contrary.15 Courts have interpreted this to allow for local zoning as long as those ordinances do not try to regulate odor, dust, noise, and chemicals. Some local governments have responded by passing local right-to-farm ordinances.16 However, most RTF litigation in Connecticut pertains to agricultural operations claiming RTF exemption from local laws.

In one case, a town issued a zoning citation against a farm for constituting a blight to adjacent property owners through deteriorating structures, improper storage of trash, and interference with the use and enjoyment of other properties in the area. The farm claimed that the town’s zoning ordinance was unenforceable due to the restrictions on local government in the RTF law.17 The court found that although the RTF law prohibits ordinances related to nuisance, it does not prevent towns from passing and enforcing ordinances related to safety, health, and the general welfare of residents.

In a similar case, a corporate tobacco farm on multiple occasions allowed a helicopter to take off and land on the property, violating a town’s zoning ordinances. The operator claimed that the RTF law preempted the local ordinance. The court found that the RTF law did not apply because the town’s opposition to the helicopter did not pertain to nuisance but rather to an illegal use of land. The court also ruled that the zoning ordinance did not prevent the farm from operating and thus did not violate the RTF law. The court stated that the RTF law was intended to protect “longstanding farms” in reference to how they were “historically operated.” Last, the court noted that even if the ordinance had been in conflict with the RTF law, the helicopter had not been in use for more than one year, the amount of time an agricultural activity needs to have existed before RTF protection is given.18
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Delaware

In 1980, legislators passed Delaware’s first version of a right-to-farm law and later justified it as a tool to protect the state’s agricultural resources from nonagricultural land uses.1 Since that time, the number of farms in the state has dropped by 34 percent, with 18 percent fewer acres of farmland.2 So what does this legislation do in practice?

Delaware’s RTF Laws at a Glance

Delaware’s RTF-related statutes, like those present in the other forty-nine states, centers on protecting certain types of operations from nuisance suits when they impact neighboring property, for example through noise or pollution. The RTF statutes themselves provide no explicit protection for farmland or family farms. In practice, this means that land is not tied to RTF protections; rather, such protections apply generally to agricultural operations.3 The state defines protected agricultural operations as those engaged in producing or raising crops, poultry, eggs, milk and related products, livestock, bees, horses, or forestry products or in the cultivation of land more generally.4 Protected agricultural operations also include structures such as grain elevators and feed mills, as well as the transportation of agricultural products to and from various storage areas.

Delaware’s RTF-related statutes also tie in to the state’s 1991 Agricultural Lands Preservation Act, where property owners who agree not to develop their lands for at least ten years receive tax benefits, RTF protections, and an opportunity to sell their preservation easement to the state to permanently protect it from development.5 An Agricultural Preservation District contains at least 200 usable and contiguous acres.6 Any parcel of land that is less than 200 acres but within three miles of an established district can be enrolled (and thus expand the district).7

Conditions and Activities

Delaware law has two primary RTF statutes that provide protections to agricultural operations from either private nuisance suits (those brought by people, like neighbors) or public nuisance suits (those brought by the government on behalf of the general public).8 One statute protects agricultural operations that have been operating for more than one year from being deemed a public or private nuisance by any changed conditions that occur in or around their location.9 The one-year clock begins either with the start of the operation or when the operation changes, so long as the operation was not a nuisance when it began or when it changed. However, the statute does not define what constitutes a change in operation and thus what would restart the one-year clock. Under this statute, operations lose RTF protections if they are negligent (not acting with appropriate care), if they are conducted in an improper manner, or if they do not comply with federal, state, or local health or zoning requirements.10 Moreover, this law does not protect operations against certain types of environmental damages. For example, federal, state, and local agencies may still enforce air, water quality, or other environmental standards against agricultural operations.11 In addition, people, firms, or corporations can recover damages from an agricultural operation that causes overflow onto their land or if the operation pollutes and/or changes the condition of water.12

A separate Delaware statute similarly provides protections to agricultural operations, as well as forestry operations, that have been operating for more than one year.13 These operations cannot be deemed a public or private nuisance by any changed conditions that occur in or around their location. This statute, however, was amended in 2010 to provide even greater protections to agricultural and forestry operations by also giving them an absolute defense from nuisance suits (meaning they are immune from liability) if they can prove they have been in operation for at least a year and so long as they are in compliance with all relevant state and federal laws, regulations, and permits.14 The absolute defense from nuisance suits also applies to an operation’s employees and principals.

Local Government

The RTF protections void any local governmental ordinance that attempts to regulate or stop agricultural nuisances. However, this law does not apply if there has been a significant change in the operation itself or if the nuisance results from a failure to utilize “good agricultural practices.”15 Delaware law presumes that operations utilize good agricultural practices as long as they are in compliance with all applicable state and federal laws, regulations, and permits.16 In addition, state or local law enforcement agencies cannot bring a criminal or civil action against an agricultural operation for any activity that complies with state and federal laws, regulations, and permits.17


Table 2.8 Delaware’s Key RTF Provisions and National Comparison




	Delaware’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	once in operation for a year.

	48%




	if there is a change in locality.

	46%




	Operations are not immune from lawsuits …

	if they are negligent.

	46%




	if they do not comply with county laws.

	42%




	if they pollute water.

	36%




	if they do not comply with federal laws.

	62%




	if they do not comply with state laws.

	68%




	if they are a nuisance from the start.

	38%




	Other important details

	RTF supersedes local ordinances and laws.

	62%




	RTF supersedes local ordinances and laws in agricultural zones.

	12%




	Attorney fees are awarded to prevailing defendant.

	34%








Agricultural operations participating in Agricultural Preservation Districts receive further protection against claims of nuisance.18 Property deeds in subdivisions within 300 feet of an Agricultural Preservation District come with a notice about agricultural chemicals, nighttime operations, manure, dust, noise, and other odors. The notice also states that “the use and enjoyment of this property is expressly conditioned on acceptance of any annoyance or inconvenience which may result from such normal agricultural uses and activities.”19 As long as lawful, the preservation statute treats agricultural uses and activities in such districts as “protected actions” that no existing or future municipal codes and ordinances can regulate.20

In addition, the state’s agricultural preservation law requires that villages, when considering a new subdivision development, provide a fifty-foot setback from any Agricultural Preservation District.21 For example, a developer sued the Delaware Agricultural Lands Preservation Foundation after the state agency approved an Agricultural Preservation District adjacent to a planned residential subdivision.22 The developer argued that the fifty-foot setback required on the subdivision’s property constituted an unconstitutional taking of property. Initially, the Delaware Superior Court ruled that the developer had to provide the setback.23 However, the state’s supreme court later ruled that because the development predated the proposed Agricultural Preservation District, the developer did not have to provide a setback.24

Attorney Fees

Delaware’s two main RTF-related statutes do not provide any specific provisions for attorney fees. However, if a lawsuit alleging nuisance is filed against owners of lands in an Agricultural Preservation District and the owners prevail, the owners are entitled to recover costs and expenses related to the lawsuit, including attorney fees.25 This, and similar language, may have a chilling effect on the filing of nuisance suits against industrial operators.26
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Florida

Legislators proposed a right-to-farm law in Florida as a tool to preserve the state’s landscape and agricultural lands encroached upon by urbanization.1 Since the law was first passed in 1979, the number of farm operators in the state has grown by 25 percent, while the acreage farmed has dropped by 28 percent.2 So what does this legislation do in practice?

Florida’s RTF Law at a Glance

Florida’s RTF law provides no explicit protection of farmland from urban development, while it has nonetheless been promoted as a tool that does so.3 Florida’s RTF law, like those present in the other forty-nine states, centers on protecting certain types of operations from nuisance suits when they impact neighboring property, for example through noise or pollution. In 1979, Florida first introduced protections from nuisance suits for commercial agriculture and farming operations, places, establishments, and facilities. Shortly after, the statute was renamed the “Florida Right to Farm Act” in 1982, with a sweeping preamble that justified its purpose as promoting the “economic self-sufficiency of the people of the state” and “the encouragement, development, improvement, and preservation of agriculture,” alongside the description of agricultural lands as “unique and irreplaceable resources of statewide importance.”4 The amendments defined protected farms as land, buildings, facilities, and machinery and its appurtenances and defined protected farm operations as all conditions or activities by the owner, lessee, agent, independent contractor, or supplier.5 In 1987, an amendment added aquaculture to the definition of farm.6

The meaning of “farming operation” can be subject to debate in court. For example, a county accused a farmer of operating a junkyard in an agriculturally zoned area because he kept heavy machinery stored outside, including a Bush Hog and a bulldozer. Initially, the circuit court ruled that the farmer had thirty days to remove the machinery or pay a fine. On reconsideration, however, the district court of appeals ruled that the lower court violated the farmer’s right to due process by not allowing him to present evidence showing his machinery was farm equipment, a point that, if proved, would have protected him under the RTF definition of a farm.7

Conditions and Activities

Since 1979, Florida’s RTF law has protected operations once they are up and running for a year, as long as the operation was not a nuisance at the time it began.8 In addition, farm operations receive such protections in the event the area around the operation changes.

The 1982 amendments markedly expanded the protections afforded to farm operations. Namely, a farm operation can expand within its boundaries and still maintain the same established date of operation. The amendments also allow the operation to maintain the original establishment date, even if the ownership or the type of product produced changes. The expansion is not protected if it results in a more excessive farm operation with regard to noise, odor, dust, or fumes when proximate to an established homestead or business.9 This means the clock does not restart when a farm changes, for example, from a corn field to a concentrated animal feeding operation when it is proximate to an established homestead or business. The 1982 amendments also expanded protections by shielding farm operations from either private nuisance suits (those brought by people, like neighbors) or public nuisance suits (those brought by the government on behalf of the general public).10

The amendments also stipulate four conditions that result in forfeited RTF protections for operations: (1) untreated or improperly treated human waste, garbage, offal, dead animals, waste materials, or gases that harm humans or animals; (2) improper septic tanks, water closets, or privies; (3) keeping diseased animals, unless in accordance with disease control programs; and (4) the unsanitary slaughtering of animals.11 The 1982 amendments also made protections subject to farms using generally accepted agricultural and management practices, and in 1993 the law added explicit protection to changes related to the adoption of best management practices.12

The meaning of “excessive” and “generally accepted agriculture practices” often plays out in court, as they are not defined in the law. In one case, Pasco County charged Tampa Farm Service Inc., a farm operation housing 1.5–2 million chickens, with violating its waste and garbage disposal ordinances. The county made the charge after the corporation started to apply wet instead of dry manure on its land. In return, the company filed suit against the enforcement of the ordinance. The trial court initially determined that the company’s activities were protected under the Florida Right to Farm Act. However, the appellate court disagreed, arguing that it mattered how disruptive the agricultural practice was, stating, “Even if a practice is agriculturally acceptable, it may cause unreasonable degradation for the established neighborhood.” The court ruled, however, that “excessive” does not include minor odor changes or minimal degradation. The case was remanded for a new trial to determine whether the change in methods substantially degraded the locale and, if so, whether the country regulations were valid regarding traditional nuisance suits.13

In a more recent class action case, property owners sued a sugarcane corporation over preharvest sugarcane burning, but the court used the RTF law to rule that burning was an acceptable agricultural practice, even though it also affirmed that burning emitted pollutants.14 In a separate case, Northeast Concepts Inc. and a resident were ordered by the Department of Environmental Protection to stop burning brush and cutting woodlands in a buffer zone. In addition, an injunction was filed by the Town of Holland to stop the operation, but the Northeast Concepts company prevailed, successfully utilizing the RTF defense to claim agriculture was exempt.15

Local Government

In 2000, the RTF law was amended to specifically limit local government’s power. The RTF law (and a related one) stipulates that local governments cannot adopt policies that limit the activities of a “bona fide farm operation” on land classified as agricultural.16 However, this limitation of local government applies only when the farm activities utilize best management practices or other measures developed by the Department of Environmental Protection, the Department of Agriculture and Consumer Services, or water management districts. For example, a county issued a stop-work order to Mariculture Technologies International Inc., which was expanding its operations by digging more ponds. However, the corporation claimed its right to farm superseded the county’s excavation ordinance, and the county later determined it had no legal authority to issue or maintain the stop-work order.17


Table 2.9 Florida’s Key RTF Provisions and National Comparison




	Florida’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	once in operation for a year.

	48%




	if there is a change in locality.

	46%




	if they produce a different product.

	26%




	if there is an ownership change.

	26%




	Operations are not immune from lawsuits …

	if they do not comply with state laws.

	68%




	if they do not comply with federal laws.

	62%




	if they do not comply with other laws.

	50%




	if they do not comply with county laws.

	42%




	if they are a nuisance from the start.

	38%




	if they pollute water.

	36%




	if they do not comply with environmental laws.

	26%




	Other important details

	RTF supersedes local ordinances and laws.

	62%




	RTF supersedes local ordinances and laws in agricultural zones.

	12%




	Attorney fees are awarded to prevailing defendant.

	34%








Still, local governments can protect wellfield areas, which are designated by local governments to protect the groundwater sourced by a well that people draw from.18 In addition, urban counties with a population over 1.5 million people and more than twenty-five municipalities can enact ordinances, regulations, or other measures necessary to carry out environmental programs.19

However, a separate law called the Agricultural Lands and Practices Act prohibits counties from enforcing wetland, spring protection, or stormwater ordinances, regulations, or rules adopted after July 1, 2003. Such ordinances and the like can be upheld at the county level only if they adhere to state agency or water management district mandates.20 In practice, the Agricultural Lands and Practices Act further constrains county-level capacity to adopt intensive agriculture ordinances.21 Further, it is not clear how the difference between a wellfield and a spring are determined. As a result of the Agricultural Lands and Practices Act, the RTF statute, and other related laws, courts have ruled that local governments can only utilize ordinances restricting farming activities that existed before the RTF law.22

Nonetheless, the RTF law does not always prevail over local law. For example, buildings constructed on land classified as agricultural may be subject to residential zoning regulations, as long as the regulations do not limit the operations of the “bona fide” farm operation.23

Environmental Laws

Local government has limited authority to prevent the clearing of agricultural land, which has resulted in ample controversy.24 For example, the Florida Wildlife Federation sued Collier County, alleging that it was impermissibly allowing “HHH Ranch” to perform agricultural land clearing on 604 acres of occupied Florida panther and red-cockaded woodpecker habitat in violation of the Endangered Species Act. The court dismissed the claim relative to HHH Ranch because the land was classified as agricultural.25

In accordance with the Florida Pesticide Law, no local government, agency, commission, or department can adopt laws, rules, or policies that determine whether pesticides are injurious to the environment. Only Florida’s Department of Agriculture and Consumer Services can determine as much by adopting from the U.S. Environmental Protection Agency’s pesticide rules.26
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Georgia

Georgia legislators passed the right-to-farm law in 1980, proclaiming it a tool to reduce the state’s loss of agricultural and forest land resources.1 Yet since first enacted, the state has lost 30 percent of its farming operations, alongside 32 percent of its farmland.2 So what does this legislation do in practice?

Georgia’s RTF Law at a Glance

Georgia’s RTF law provides no explicit protection for farmland. Rather Georgia’s RTF law, like those present in the other forty-nine states, centers on protecting certain types of operations from nuisance suits when they impact neighboring property, for example through noise or pollution. Since its beginning, Georgia’s RTF law has protected agricultural operations from either private or public nuisance suits. Nuisances in Georgia generally mean anything that causes hurt, inconvenience, or damage to another.3 Georgia clarifies “public nuisances” as those that damage all people within the sphere of operations, with varying effects on individuals.4 Private nuisances, then, are injurious effects limited to one or a few individuals.5

A 1988 amendment to the state’s RTF nuisance suit now shields most production and processing activities related to agriculture from nuisance suits. Protected agricultural operations are defined sweepingly, including plowing soil and harvesting crops, applying chemicals, and all activities related to farm animals—from breeding to processing, producing, and packaging egg products, manufacturing feed, and commercial aquaculture.6 The same amendment also extended protections to facilities, which among other things are defined as buildings, structures, ponds, or machinery used for the commercial production or processing of crops, livestock, poultry, and related products.7 In a 2004 case, a couple operating a fourteen-head cattle breeding business at a loss were not able to claim an RTF defense, as the court ruled that their cattle did not qualify as an agricultural operation because the couple made around $194,000 annually as airline pilots.8

More recently, a 2004 amendment extended protections again by broadly defining “agricultural areas” as places protected from nuisance suits. This includes agricultural areas declared so by zoning or regulations, but it also assumes that any land not zoned or regulated when the operation or facility starts qualifies as an agricultural area.9 That same year, forest and related products were afforded protections, including agricultural support facilities like food processing plants or forest processing plants. However, rendering plant facilities—where animal tissues are used to make other materials—are explicitly not protected in the law, unlike in Arkansas.10 For example, homeowners and residents sued a waste disposal facility and associated parties, including the farm that housed it. They alleged that the farm collected human and commercial waste and then sprayed it through a sprinkler system, generating odor, attracting pests, and damaging their ability to use and enjoy their adjacent properties. The facility tried to claim RTF protection, but the court ruled that the site in question was not an agricultural facility but rather a waste disposal facility.11

Prior to the 2004 amendment, a utility pole manufacturing plant tried to use the RTF law in its defense when a homeowner sued the company for interfering with her use of her property. The court found in 1985 that the agricultural inputs of the manufacturing plant were not enough to title the plant an agricultural operation.12 However, after the 2004 amendment extended protections to agricultural support facilities, a similar case had opposite results, where the court ruled that a paper mill qualified for RTF protections as long as the plaintiffs could not prove it was operating illegally, improperly, or negligently.13

Two state amendments are remarkable for their unusual specificity and deviation from more traditional RTF protections. Georgia is the only state nationally that explicitly includes people (in this case, migrant farmworkers) as part of facilities. Georgia legislators in 1989 added farm labor camps or facilities for farmworkers to the list of entities protected from nuisance suits. In 2007, an amendment also added manufacturers, distributors, and those storing gypsum rock (used to make cement and plaster, among other things) to the list of those afforded RTF protections from nuisance suits.14

Conditions and Activities

Once agricultural operations are up and running for a year, Georgia’s RTF law protects them from nuisance suits if the conditions around them change. Originally, Georgia’s RTF law protected agricultural and farming operations that were there first. In a 1981 case involving a concentrated chicken and egg production facility, the court ruled that agricultural facilities had to be “in existence at least one year prior to the change in conditions in the locality in order to receive protection.” The court interpreted this as protecting existing farming operations from encroachment by nonagricultural uses of land, but not protecting a change in farm operations while surrounding nonagricultural operations remained unchanged.15

However, the sweeping 1988 amendment provided protections for operations even if they expanded or adopted new technology. In practice, this can mean that neighbors are not considered to predate an operation if it changes from less to more intensive production. A 2002 amendment later defined changed conditions as the conversion of an area to residential use or an increased number of residences.16 Changed conditions also can include improvements on neighboring land that come closer to an agricultural facility after its first year of operation.

Operations are not protected if a nuisance results from negligent (failing to take proper care), improper (not in line with honest standards), or illegal operations. One court found that “negligent” and “improper” do not include the emission of hydrogen sulfide gas from a Georgia-Pacific products plant, because such emissions do not violate any rule, regulation, or standard.17

Recently Proposed Amendments

The controversial Georgia Right to Farm Act of 2020, likely the most heavily lobbied bill of the session, passed the Georgia Senate but failed to reach the House floor.18 The sweeping bill sought to change the law so that courts automatically awarded attorney fees to agricultural operations that successfully defended themselves, but not the other way around (when plaintiffs won). The bill also sought to strike RTF stipulations that operations are protected only relative to when they start and when they have not changed their conditions. Further, the RTF bill sought to limit the filing of nuisance suits to only two years after the alleged nuisance occurred. Current law allows suits to be filed for up to four years.19 The proposed bill, which is expected to be reconsidered in the future, also sought to allow only those who own the property and live within five miles of the source of the activity to file suit. In practice, this could limit the filing of lawsuits by those who live downstream and by those affected who are not direct owners, like family members, renters, or those without clear titles on their property (heir property owners).20


Table 2.10 Georgia’s Key RTF Provisions and National Comparison




	Georgia’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if boundaries or size of operations change.

	34%




	if there is a change in locality.

	46%




	if they use a new technology.

	30%




	once in operation for a year.

	48%




	Operations are not immune from lawsuits …

	if they are negligent.

	46%




	Other important details

	RTF protects processing.

	48%
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Hawaii

Hawaii’s legislature passed its right-to-farm law with the stated intention of stopping “the premature removal of lands from agricultural use” and ensuring future investment in agriculture. Related statutes declare the preservation and promotion of farming to be part of the public purpose.1 However, since Hawaii first enacted its RTF law in 1982, the number of operations has grown by 59 percent while the number of acres in farmland has dropped by 44 percent.2 So what does this law do in practice?

Hawaii’s RTF Law at a Glance

Hawaii’s Right to Farm Act provides no explicit protection for farmland. Like those present in the other forty-nine states, the state’s law centers on protecting certain types of farming operations from nuisance suits when they impact neighboring property, for example through noise or pollution.3 Hawaii has a lengthy definition of farming operations, which includes commercial agricultural operations that pertain to silviculture, aquaculture, livestock production, and planting, cultivating, harvesting, and processing of crops; apiary products; plant and animal production for nonfood uses; and the farming or ranching of any plant or animal species in a controlled salt, brackish, or freshwater environment. The definition also specifically includes noises, odors, dust, and fumes emanating from commercial agricultural or aquaculture facilities; the operation of machinery and irrigation pumps; ground and aerial seeding and spraying; and the application of chemical fertilizers and pesticides. Roadside stands, food establishments, farmers’ markets, food hubs, and commercial kitchens selling value-added and agricultural goods grown in Hawaii also receive protections.4 Hawaii is only one of a handful of states that also includes employment and the use of labor as part of the definition of farming operations.

Conditions and Activities

Hawaii’s original RTF law required farm operations to meet a series of conditions to receive protection from nuisance suits: (1) the farming operation could not have been a nuisance when it began; (2) the conditions surrounding the farm changed after it was established; (3) the farm lawfully operated at least a year prior to the nuisance claim; and (4) the farm operation was not operating negligently or improperly.

The current law in Hawaii has removed these requirements for protection. Hawaii now defines nuisance expansively, meaning RTF protections apply in a variety of legal contexts. Amendments define “nuisance” as any claim that meets the definition in the statute, regardless of whether the suit calls it nuisance, negligence, trespass, or any other similar cause of action. Nuisance defense also applies to interference with reasonable use and enjoyment of land (smoke, odors, dust, noise, or vibration). However, the definition does not protect an alleged nuisance that involves water pollution or flooding.5

The law stipulates that farm operations cannot be declared a public nuisance in Hawaii if they use generally accepted agricultural and management practices. When they use such practices, the law provides a rebuttable presumption that a farming operation does not constitute a nuisance.6 In practice, this means farm activities are assumed to be acceptable unless proved otherwise. In light of Hawaii’s broad protection of farm operations from nuisance suits, the meaning of accepted agricultural and management practices has proved important in court. In one case, with various rulings appealed six times, the court made an operation’s awareness about practices key to liability. In the case, neighbors sued the owners of the land, who leased it to Pioneer Hi-Bred International Inc., for negligence, nuisance, and trespass in regard to its genetically modified organism test fields. Before leasing to Pioneer, the landlords conducted sugarcane farming on the property and neighbors complained then of dust drifting into their homes. The landlords responded by paying cleaning costs. The plaintiffs argued that because of this history, the landlords should have been aware of the risks when they rented the land to Pioneer. The court ruled that there was no evidence to support that the landowners knew about or consented to activities on the property that would create a nuisance.7 In a related case, the court also ruled against neighbors in favor of Pioneer, stating that “farming is not inherently a nuisance.”8


Table 2.11 Hawaii’s Key RTF Provisions and National Comparison




	Hawaii’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if they pollute water.

	36%




	Other important details

	RTF protects processing

	48%








Local Governance

Hawaii’s RTF law prevents courts, public servants, and public employees (including any local government actor) from declaring farming operations nuisances, relative to the aforementioned criteria. However, the statute also contains a clause that preserves the rights of the state to protect the public’s health, safety, and welfare. It is unclear how these two provisions interact, as they have yet to play out in court.9

County zoning laws are limited relative to agricultural districts and their contiguous lands. Zoning laws restrict counties’ capacity to pass ordinances/regulations that interfere with or restrain farming operations. These zoning laws use the same definition for farming operations as the RTF law but also include many other protected operations and activities.10

For example, Pioneer Hi-Bred, Syngenta Seeds, and several genetics corporations sued the County of Kauai for an ordinance that was designed to regulate the application of restricted-use pesticides and the planting of modified crops. The ordinance would have required corporate agricultural entities to report the use of restricted-use pesticides and the possession of GMOs to nearby neighbors; create pesticide buffer zones; mandate a county environmental and public health study related to large-scale commercial agricultural entities; and require anyone who violated the ordinance to pay a civil fine of at least $10,000. The court ruled that the ordinance was invalid because the RTF law preempted it.11
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Idaho

When enacting its right-to-farm law, Idaho legislators called farming “a natural right” that was threatened by urbanization. They advocated the RTF law as a tool to stop the “premature removal of the lands from agricultural uses.”1 Since first passed in 1981, the number of farm operators in the state has grown by just over 1 percent, while the acres of land farmed have dropped by 23 percent.2 So what does this legislation do in practice?

Idaho’s RTF Law at a Glance

Idaho’s state law provides no explicit protection for farmland. Rather, Idaho’s RTF law, like those present in the other forty-nine states, centers on protecting agricultural and farming operations from nuisance suits when they impact neighboring property, for example through noise or pollution. In a 2002 case, landowners neighboring a proposed subdivision attempted to use the RTF law to stop the conversion of land into residential lots. While future owners in the subdivision would have RTF deed restrictions, the plaintiffs alleged that surrounding dairies and feedlots still could be subject to nuisance suits. However, the court ruled that this was speculation.3 Thus, the RTF law provided no such land use protections.

Idaho’s RTF protections apply to either private nuisance suits (those brought by people, like neighbors) or public nuisance suits (those brought by the government on behalf of the general public). Prior to 2011, only agricultural operations—but not facilities and expansions—were protected in the law. For example, the Idaho Supreme Court ruled in 2000 that the expansion of a farrow-to-finish hog operation qualified as a nuisance.4 Likewise, in a 1995 case, the court ruled that a feedlot could not expand from approximately 1,000–2,500 cattle to 4,900 cattle and still receive RTF protections.5 In a 1983 case, the court similarly did not apply RTF protections to another cattle feedlot that expanded.6

However, controversial 2011 amendments advocated by farm industry lobbyists made these operations consequently protected by adding “expansion” to the law.7 In addition, the amendments provide explicit protections for facilities, defining them as buildings, structures, ponds, and machinery (among other things) used in an agricultural operation.8 Protected agricultural operations include the production of animal and crop products, application of chemicals, and the production and processing of agricultural products and by-products.9

Conditions and Activities

Idaho’s law protects agricultural operations, facilities, and their expansion from nuisance suits once they have been in operation for one year.10 The law also protects agricultural activities from nuisance lawsuits if the area around them changes.11 But if the area around them remains unchanged, agricultural operations may not receive RTF protections. For example, a riding arena built adjacent to a neighboring property did not predate its neighbors. Thus, the court ruled that the Bar Double Dot Quarter Horses LLC and the couple running it were not entitled to RTF protections.12 In another case, families and their children with preexisting health conditions filed a class action suit for damages, future costs of exposure, expenses of medical monitoring, and other relief related to the burning of grass seed.13 The North Idaho Farmers Association and affiliated farmers alleged that the RTF law protected them from such claims. The Idaho Supreme Court ruled that the children and their families predated the nuisance and were not part of any urbanization. Thus, the RTF protections did not apply. Directly after, the Idaho Farm Bureau Federation introduced a bill to immunize farmers from lawsuits based on smoke and odor in the context of trespass laws.14 The law passed but was later repealed in 2008.15

Agricultural operations are protected so long as they use generally recognized agricultural practices or if they comply with state or federally issued permits. In 2011, however, a controversial bill proposed transferring some confined animal feeding operations processes from the Department of Environmental Quality to the Idaho Department of Agriculture.16 Today, the Department of Environmental Quality and the Idaho Department of Agriculture split responsibilities when it comes to CAFOs.17 Relatedly, the RTF law does not define what “generally recognized agricultural practices” means.


Table 2.12 Idaho’s Key RTF Provisions and National Comparison




	Idaho’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	once in operation for a year.

	48%




	if there is a change in locality.

	46%




	if boundaries or size of operations change.

	34%




	Operations are not immune from lawsuits …

	if they do not comply with other laws.

	50%




	if they are a nuisance from the start.

	38%




	if they are negligent.

	46%




	if they do not comply with federal laws.

	62%




	if they do not comply with state laws.

	68%




	Other important details

	RTF supersedes local ordinances and laws.

	62%




	RTF protects processing.

	48%








Operations also must conform with federal, state, and local laws and regulations and not adversely affect the public’s health and safety.18 For example, one court found in 2020 that a composting facility had to comply with the Department of Environmental Quality solid waste management rules, even though the facility tried to claim RTF immunity.19 It is not clear how the RTF law interacts with the Department of Environmental Quality’s standards for odor.20

Local Government

In 1994, an amendment to Idaho’s RTF law drastically reduced the power of cities, counties, taxing districts, and other political subdivisions to regulate agricultural operations using generally accepted agricultural practices.21 In addition to stating that these different levels of local government had no such power, the amendment also removed a sentence that made an exception, which formerly allowed local governments to act when operations were negligent (failure to take proper care) or improper (wrongful acts, like violence or trespass). Another amendment in 1997 gave local governments the capacity to require “nuisance waivers”—regarding such things as flies, odors, animal noises, and other operations found annoying, unpleasant, or obnoxious—when people bought properties.22 Then in 2011, yet another amendment further extended the policing power of the state over local government, stating, “Any such ordinance or resolution shall be void and shall have no force or effect.”23

As noted earlier, the RTF law does not prevent political subdivisions from granting land use permits that transform agricultural land into residential uses.24
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Illinois

Legislators justified Illinois’s 1981 right-to-farm law and subsequent amendments as tools to prevent the loss of farmland.1 Since that time, the number of farms in the state has dropped by 28 percent, with 6 percent fewer acres of farmland.2 So what does this legislation do in practice?

Illinois’s RTF Law at a Glance

Although “land” is used in its definition of “farming,” Illinois’s Farm Nuisance Suit Act provides no explicit protection for land or for family farmers. Rather, Illinois’s RTF law, like those present in the other forty-nine states, centers on protecting certain types of operations from nuisance suits when they impact neighboring property, for example through noise or pollution. In 2018, the law expanded its definition of farming to add horses to an expansive list that includes crops, livestock, and “any other agricultural or horticultural use or combination.”3 Following a 1995 amendment to Illinois’s RTF law, the burden of litigation fees falls on the plaintiffs (typically the local government and neighboring property owners) in the event they lose in court and the defendant takes no corrective action.4 In contrast, defendants (typically agricultural operations) are not required to pay such fees in the event they lose. This fee-shifting provision was upheld by an Illinois court in 2020. Local property owners sued corporate hog farm operators, arguing that the provision was a violation of the special legislation clause within Illinois’s state constitution.5 The court held in favor of the corporate concentrated animal feeding operation, determining that the fee-shifting provision was not a violation of the state constitution.6

Conditions and Activities

Once in operation for one year, farms and their related properties cannot be declared a nuisance as long as the operation was not a nuisance at the time it began.7 Even if conditions change in the surrounding area, ownership changes, or the type of agricultural use changes, the one-year time clock for immunity does not restart so long as land use remains agricultural.8 Courts have treated new or changed ordinances as a “changed condition,” in effect barring lawsuits that come after any agricultural use.9 Any agricultural use can be treated as the same agricultural use, meaning the clock does not restart when a farm changes, for example, from a corn field to a CAFO.

What constitutes a change in the surrounding area plays an important role in RTF outcomes. In a 2012 case, the Illinois Supreme Court ruled that a new cattle operation was not a nuisance, because the owners of the adjacent land and farmhouse had changed. A father had willed his century-old farmhouse, which was on 160 acres of farmland, to his son, who was one of the plaintiffs. While the father had farmed the land long prior to the cattle operation’s arrival, the court considered a family exchange of landownership a “changed condition” for the old farmhouse. However, it did not apply the same level of scrutiny to the new cattle operation.10

To receive RTF protection, farms must not be operating improperly or negligently. The law still allows persons to recover damages for injuries caused by (1) pollution of water; (2) any changed conditions in the waters of any stream; or (3) harm caused by the overflow of water onto land.11 While air pollution is not similarly referred to, courts have held that the Farm Nuisance Suit Act does not provide a defense against air pollution violations under the state’s Environmental Protection Act.12

Local Government

Illinois’s Farm Nuisance Suit Act does not address the power of local government but still has an impact on the validity of ordinances. In 2015, a court used the RTF law as a basis for denying a village’s enforcement of a nuisance ordinance against a farm.13 One month prior to the transition of a tree and grass nursery to a commercial corn and soybean growing operation, the village amended an existing ordinance prohibiting farm animals to also prohibit other types of commercial farming. The court ruled the ordinance was invalid, stating, “It is well established that municipalities may not adopt ordinances which infringe upon the spirit of the state law or are repugnant to the general policy of the state. … A local ordinance which infringes upon the legislative intent of a state statute is preempted.” In addition, the Illinois Counties Code and the Illinois Livestock Management Facilities Act explicitly limit the power of counties to regulate nuisances when the land is not zoned or is zoned as agricultural.14


Table 2.13 Illinois’s Key RTF Provisions and National Comparison




	Illinois’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	once in operation for a year.

	48%




	if there is a change in locality.

	46%




	Operations are not immune from lawsuits …

	if they are a nuisance from the start.

	38%




	if they are negligent.

	46%




	if they pollute water.

	36%




	Other important details

	Attorney fees are awarded to prevailing defendant.

	34%








Attorney Fees

A farming operation that is a prevailing defendant can recover costs and expenses, including attorney fees, “reasonably incurred” in its defense. Prevailing defendants are those with the final court order or judgment in their favor, which does not include a negotiated settlement or taking any corrective action.15 Notably, the reverse is not true: prevailing plaintiffs are not automatically awarded attorney fees, which may have a chilling effect on the filing of nuisance litigation.
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Indiana

Indiana declares in its right-to-farm law the conservation, protection, development, and improvement of agricultural land for production as its state policy.1 But since the law first passed in 1981, the number of farms has dropped by 36 percent and the acres of farmland by 11 percent.2 So what does the state’s RTF legislation do in practice?

Indiana’s RTF Law at a Glance

Indiana’s law provides no protection tailored to farmland. Rather, Indiana’s RTF law, like those present in the other forty-nine states, protects operations spanning agriculture, forestry, and industry at large from nuisance suits when their activities impact neighboring property, for example through noise or pollution.3 The law defines agricultural operations as any facility that is used for the production of crops, livestock, poultry, or the growing of timber.4 Agricultural operations also include facilities used for the production of livestock, poultry, or horticultural products. Forestry operations include facilities, activities, and equipment related to raising, managing, harvesting, and removing trees. Industrial operations include facilities used for the manufacture of a product from other products; the transformation of a material from one form to another; the mining of material and related mine activities; and the storage or disposition of a product or material.5 Despite the RTF law’s protection of industries well beyond agriculture, the Indiana courts contend that the law, “by its plain terms, was intended to prohibit nonagricultural land uses from being the basis of a nuisance suit against an established agricultural operation.”6

RTF Conditions and Protections

In the original 1981 version of the law, agricultural operations that had operated continuously at their location for more than one year were protected from nuisance suits in the event of a significant change, with the exception of a significant change to the operation’s hours or type.7 Amendments in 2005 made a series of major clarifications regarding what is considered a protected significant change.8 Changes protected from nuisance suits include (1) the conversion from one type of agricultural operation to another type of agricultural operation; (2) a change in the ownership or size of the agricultural operation; (3) enrollment, reduction, or cessation of participation in a government program; or (4) the adoption of new technology. Indiana courts have interpreted these provisions to protect operations that change from crop and smaller-scale livestock production to industrial-scale CAFOs. For example, the Indiana Court of Appeals held that a farm that converted from cropland with 100 dairy cows to a 760-head dairy CAFO did not constitute a significant change.9 The court stated, “The Act removes claims against existing farm operations that later undergo a transition from one type of agriculture to another.” The court of appeals similarly ruled, in a later case, that the transition from being a row-crop farm to an 8,000-hog CAFO did not constitute a significant change under the 2005 amendments, even though it would have prior to that time.10

Under Indiana’s law, agricultural operations receive RTF protections only if they have been operating continuously on the same area of land for more than one year.11 An operation can experience an interruption that lasts for one year or less and still be considered to have operated continuously.12 In addition, an agricultural operation will be protected only if it would not have been a nuisance at the time it began operating at its present location.13

Indiana’s RTF law stipulates that it will not protect an agricultural operation from a nuisance lawsuit in the case of negligence.14 Recently, neighbors that predated the construction of a hog CAFO filed a nuisance suit alleging, in part, that the facility was negligently operated.15 However, the court ruled that there was no evidence it was negligently operated or that the CAFO violated Indiana Department of Environmental Management regulations. The court stated that the siting of a CAFO at a particular location, in and of itself, cannot constitute a negligent operation under the state’s RTF law. The court thus ruled that the negligence exception under the RTF act did not apply. The plaintiffs then attempted to appeal the matter to the Supreme Court of the United States, arguing that the Indiana RTF law violates the Takings Clause of the U.S. Constitution. Specifically, they argued that the law provides complete immunity from nuisance and trespass liability, even when neighbors predate the construction of an agricultural operation that causes noxious substances to invade their homes and remove their ability to use and enjoy their property.16 The case, however, was recently denied review by the U.S. Supreme Court.17


Table 2.14 Indiana’s Key RTF Provisions and National Comparison




	Indiana’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if boundaries or size of operations change.

	34%




	if there is a change in locality.

	46%




	if they use a new technology.

	30%




	if they produce a different product.

	26%




	once in operation for a year.

	48%




	if there is an ownership change.

	26%




	Operations are not immune from lawsuits …

	if they are a nuisance from the start.

	38%




	if they are negligent.

	46%




	Other important details

	Attorney fees are awarded to prevailing defendant.

	34%




	Attorney fees are awarded to prevailing party.

	14%




	RTF protects processing.

	48%




	RTF protects mining operations.

	4%








Local Government

The RTF act does not explicitly address how local governments may or may not regulate agriculture. Another law, however, stipulates that the Department of Agriculture “shall promote the growth of agricultural business” by assisting such businesses in the permitting process.18 Other statutes limit county zoning and regulations of agricultural land.19

Attorney Fees

Indiana’s RTF law stands apart from other states when it comes to costs and attorney fees. This is because the law allows fees and costs to be awarded not only to the prevailing defendant (typically the agricultural operation) but also to the prevailing plaintiff, under certain circumstances.20 A 2012 amendment clarifies that if a nuisance case brought under the RTF law is deemed frivolous, the successful defendant or plaintiff is awarded costs and reasonable attorney fees.21 While not defined in the state’s law, “frivolous” typically means that a party involved (either defendant or plaintiff) takes action even when that party knows the claim does not have sufficient merit to win. The law clarifies that simply not prevailing in a lawsuit is not enough to conclude that the action was frivolous.22 In addition, if a county, city, or town brings a successful nuisance action under Indiana’s RTF law, it can recover reasonable attorney fees incurred.23 A governmental body has yet to be a party in an Indiana RTF case, while CAFOs and/or business firms are winning more cases in Indiana than anywhere else in the nation.24
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Iowa

Legislators justified Iowa’s suite of right-to-farm laws as a tool to preserve “private property rights” and “the availability and use of agricultural land for agricultural production.”1 Yet since such legislation was first enacted by name in 1982, the number of farm operations in Iowa has dropped by 33 percent and the number of acres farmed by 10 percent.2 So how do Iowa’s RTF laws work in practice?

Iowa’s RTF Laws at a Glance

Iowa’s RTF laws do not protect land from urban sprawl, nor do they protect private property rights broadly. Like those present in the other forty-nine states, Iowa’s RTF laws protect animal feeding operations (AFOs) and farming operations from nuisance suits when their activities impact neighboring property, for example through noise or pollution.3 Iowa specifically defines nuisances as the construction of buildings that emit noxious odors and offensive smells that interfere with the health, comfort, or property of individuals or the public; water pollution; and the collection of offal or filthy or noisome substances.4 Iowa defines farming operations broadly and includes any condition or activity that occurs on a farm in connection with the production of farm products and crop raising and storage; the care or feeding of livestock; the disposal of related wastes; the marketing of products; the creation of noise, odor, dust, or fumes; the application of chemical fertilizers, conditioners, insecticides, pesticides, or herbicides; and the employment and use of labor.5

In addition to protecting farming operations at large, Iowa also safeguards from nuisance suits those areas zoned as agricultural, understood as a designated parcel of land (generally greater than 300 acres) that encourages agricultural activities related to farm operations.6 According to statutory law, farming operations located in agricultural areas automatically receive protection from nuisance claims regardless of when the farm began operating or whether it has expanded.7 These agricultural areas are designated through county zoning.

Initially, the Iowa Supreme Court in 1998 ruled that these agricultural areas constitute an unjust taking, violating the constitutional protections of private property ownership. In fact, Iowa—the state with the most hogs in the nation—was the only state where portions of the RTF law were found unconstitutional. In Bormann v. Board of Supervisors, the Iowa Supreme Court ruled in 1998 that the state’s RTF law created an easement without just compensation for activities that would have been considered a nuisance if the land had not been designated an agricultural area.8 The Iowa Supreme Court cited the state constitution, noting that it provides for the protection of private property from takings without just compensation.9 The Iowa Farm Bureau openly expressed its disappointment with the court ruling.10 In a consequent 2004 case, Gacke v. Pork Xtra, LLC, property owners sued neighboring hog confinement operators for nuisance. The Iowa Supreme Court upheld a lower court’s ruling, confirming that the RTF statute violated Iowa’s constitutional protections against excessive state exercises of power.11 In a 2006 letter, Jeff Vonk—then director for Iowa’s Department of Natural Resources—concurred, calling large-scale concentrated animal feeding operations uncompensated takings by “corporate neighbors.”12 For many years, Iowa courts continued to affirm that the RTF law was in part unconstitutional and thus not a defense if certain conditions were met.13 In 2016, a statewide coalition called for a moratorium on hog confinements, which a spokesperson for then governor Terry Branstad called “extreme.”14

However, these constitutional limits on RTF laws no longer hold. In 2022, the Iowa Supreme Court heard a nuisance case pertaining to a limited liability partnership hog operation and overturned Gacke. The court argued that the three-pronged test for unconstitutionality was an outlier in Iowa law when compared with RTF laws in other states.15 Additionally, the court held that the RTF statutes do not constitute an unconstitutional use of state police power. However, the court ruled that nuisance claims are not entirely barred by the RTF laws, as they provide only partial immunity from nuisance claims.16

Conditions and Activities

Iowa’s RTF laws protect farming operations, AFOs, and feedlots from both private nuisance suits (filed by individuals) and public nuisance suits (filed on behalf of the public by the government). Since a 1993 amendment, the plaintiff must first go through the state’s farm mediation service prior to bringing a nuisance lawsuit in court. Farming operations lose nuisance suit protections if they violate federal or state laws; if they are operated negligently; if they pollute waterways or adjacent land; or if they contribute to soil erosion.17

Outside of agricultural areas, RTF protections still exist at large for AFOs and feedlots, which include areas where animals are “totally roofed” and areas used for the confined feeding and growth of animals prior to slaughter.18 RTF protections for livestock feedlots have existed in Iowa since 1976 and apply if the feedlot adheres to both regulatory provisions set forth by Iowa’s Department of Environmental Quality and local zoning ordinances.19 RTF protections for AFOs were enacted in 1995 and apply regardless of when the AFO began or whether it has undergone an expansion. Activities protected include the care or transport of animals; the treatment, disposal, or application of manure; and the creation of noise, odor, dust, or fumes.20 However, nuisance claims can be brought against AFOs if those suing can prove the operation does not use “prudent generally accepted management practices” and that the AFO interferes with the plaintiffs’ reasonable use and enjoyment of their life or property for a substantial period of time.21 In 1996, Iowa’s RTF law was amended to strip protections for AFOs that repeatedly violate state regulations.22 Operations are deemed chronic violators if they incur three or more violations relating to the improper storage and disposal of manure. Penalties assessed for these operations may include a civil penalty greater than $3,000.23

Local Government

Iowa’s RTF laws authorize counties to designate agricultural areas and create agricultural land preservation areas by passing ordinances to preserve land for agricultural use.24 In addition to allowing for agricultural areas, Iowa’s RTF laws exempt farming operations and land used for soil and water conservation from local zoning ordinances otherwise.25 Attempts to reinstate local control over livestock feeding operations have failed to make their way past the Iowa legislature.26

In effect, Iowa creates two-way zoning for agricultural exceptionalism: establishing agricultural areas with nuisance protections for farming operations and then excluding farming operations from any zoning that would curtail their operations. Animal feedlots, however, can still be subject to local zoning in Iowa if the feedlot’s start date occurs after the enactment date of the local ordinance.27 This exception is only slight, as counties do not have the authority to enact any legislation that regulates the conditions or practices of animal operations unless explicitly allowed by state law.28

The interplay between Iowa’s RTF laws and the power of local government underlies several lawsuits. In 1995, the Iowa Supreme Court affirmed a lower court ruling that a hog confinement facility was exempt from zoning ordinances.29 Similarly, in 1996, the Iowa Supreme Court reversed a lower court ruling, finding that a hog facility was exempt from county zoning ordinances as it was an agricultural facility.30 In another case, the Iowa Supreme Court used Iowa’s RTF laws to invalidate four county ordinances, ruling that local governments do not have the authority to regulate agricultural operations and activities or to regulate air pollution.31

Attorney Fees and Limits on Damages

Those filing nuisance lawsuits against farming operations are responsible for attorney fees and damages if the suit is deemed frivolous, meaning that the lawsuit lacks legal substance or merit. This applies to lawsuits against farms in agricultural areas as well as AFOs.32 The opposite, however, is not true, meaning that the defendants (typically agricultural operations) do not have to pay attorney fees and damages if the plaintiff prevails. This and similar language may have a chilling effect on the filing of nuisance suits in favor of industrial operators.33 For example, the Iowa Supreme Court held in a 2020 case that because those suing an AFO had voluntarily dismissed the suit and had no material interest in the property under consideration, they were responsible for attorney fees.34

In a recent addition to Iowa’s RTF laws, there are now specific types of damages that a plaintiff who prevails in a nuisance lawsuit against an AFO may receive.35 If the plaintiff in such a lawsuit wins and the AFO is found to be a nuisance, the plaintiff can receive monetary damages for any diminution in the fair market value of the plaintiff’s property, as well as damages for the plaintiff’s past, present, and future adverse health conditions.36 However, this law on damages applies only to causes of action that arose after March 29, 2017.37


Table 2.15 Iowa’s Key RTF Provisions and National Comparison




	Iowa’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if they are there first.†

	44%




	Operations are not immune from lawsuits …

	if they do not comply with state laws.

	68%




	if they do not comply with federal laws.

	62%




	if they pollute water.

	36%




	if they do not comply with other laws.

	50%




	if they are negligent.

	46%




	if they do not comply with environmental laws.

	26%




	Other important details

	RTF supersedes local ordinances and laws.††

	62%




	Attorney fees are awarded to prevailing defendant.

	34%






† Applies only to feedlots, Iowa Code § 172D.4 (2020).

†† Feedlots are required to adhere to local zoning ordinances, Iowa Code § 172D.4 (2020).



The Iowa Supreme Court has awarded damages to plaintiffs, holding that protections provided by the RTF laws did not disallow collection of past, present, and future damages for the plaintiffs given that the operation began prior to designation of the land as an agricultural area.38 In one closely watched case, the Iowa Farm Bureau and Iowa Pork Producers Association backed a hog confinement sued by a family raising alternative livestock, which predated the confinement.39 To the disappointment of the commodity association and the Farm Bureau, the Iowa Supreme Court ruled that the hog confinement could be considered a permanent nuisance rather than a temporary one. Damages awarded could then include future ones, like the diminished value of their property.40

Other Related Agricultural Laws

With amendments in 1998 and 2002, Iowa established a commission to regulate construction, expansion, and operation of AFOs and feedlots to protect air and water quality.41 The commission requires AFOs and feedlots to submit plans for manure management, initial construction, and operation expansion, among other things.42 The laws regulating AFO and feedlot pollution have been challenged in court; however, the Iowa Supreme Court has held that the state legislature has the authority to regulate pollution more stringently than what is spelled out in federal laws.43
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Kansas

Legislators advocated Kansas’s right-to-farm law in 1982 as a tool to prevent the loss of farmland.1 Since that time, the number of farms in the state has dropped by 20 percent, with 3 percent fewer acres of farmland.2 So what does this legislation do in practice?

Kansas’s RTF Law at a Glance

Kansas’s RTF law does not explicitly protect farmland from development. Rather, Kansas’s RTF law, like those present in the other forty-nine states, centers on protecting certain activities on farmland from nuisance suits when they impact neighboring property, for example through noise or pollution. The statute defines farmland as “land devoted primarily to an agricultural activity.” Agricultural activities protected from nuisance suits range from growing horticultural and agricultural crops to raising livestock, as well as handling, storage, and transportation of agricultural commodities.3

Conditions and Activities

To receive protection from nuisance suits, the law stipulates that agricultural activities be “good agricultural practices” but does not specify what this means. Agricultural activities must comply with applicable local, state, and federal laws and not substantially harm public health and safety. However, some state and federal environmental rules and regulations exempt agricultural operations from standards required of other industries.4 Air pollution, like odor, is not mentioned.

Kansas courts have held that RTF protections apply only to agricultural activities established prior to surrounding agricultural or nonagricultural activities.5 In accordance with this, a court ruled in 1993 that because a cattle feeding operation did not predate a family’s use of a farmhouse on their agricultural land, RTF protections did not apply.6 However, a 2013 series of amendments markedly altered this previously understood meaning. Now, an operation can (1) expand in scope by adding more animals or acreage; (2) alter its activities or cease them temporarily; (3) or change owners—and still qualify as existing before surrounding owners.


Table 2.16 Kansas’s Key RTF Provisions and National Comparison




	Kansas’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if boundaries or size of operations change.

	34%




	if they produce a different product.

	26%




	if there is an ownership change.

	26%




	if there is a cessation or interruption in farming.

	26%




	when they are there first.

	44%




	Operations are not immune from lawsuits …

	if they do not comply with county laws.

	42%




	if they do not comply with federal laws.

	62%




	if they do not comply with other laws.

	50%




	if they do not comply with environmental laws.

	26%




	if they do not comply with state laws.

	68%




	Other important details

	Attorney fees are awarded to prevailing defendant.

	34%








Local Government

Generally, counties cannot apply state regulatory laws to land or buildings used for agricultural purposes, except in floodplain areas.7 In one case, a court ruled that a political subdivision can enforce ordinances related to nuisances when an agricultural operation does not meet the required conditions mentioned in the prior section.8

Other Important Aspects

Only owners can file nuisance suits, and if they win, their awards are limited. In one 1998 ruling, a couple was awarded $15,000 in punitive (intended to punish) damages against a cattle feedlot for pollution, odors, and flies. However, the statute now prevents such awards.9 Further, more recent amendments limit permanent (not possible to lessen) nuisance awards to the fair market value reduction of the owner’s property. If a nuisance is determined to be temporary (possible to lessen), the owner can receive only the lesser value of (1) the decrease in fair rental value; (2) the value of the loss of the use and enjoyment of the property; or (3) the reasonable cost to repair or mitigate any injury. If the defendant tries to mitigate the nuisance and cannot, damages are limited to the permanent category.10

For agricultural chemicals, Kansas’s RTF law has a special provision for when a court orders an activity to cease—what is known as an injunction. Defendants can sometimes claim attorney fees alongside other retrospective costs if they can prove they used chemicals properly, no damages were sustained by the plaintiff, and they sustained losses as a result of the injunction.11
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Kentucky

Legislators passed Kentucky’s initial right-to-farm law with the stated intention of conserving and protecting but simultaneously developing and improving agricultural land.1 Since the law was first passed in 1980, the number of farms in the state has dropped by 27 percent and the number of acres in farmland by 12 percent.2 So what does the state’s RTF law do in practice?

Kentucky’s RTF Law at a Glance

Kentucky’s RTF law provides no explicit protection for farmland. Rather, Kentucky’s RTF law, like those present in the other forty-nine states, centers on protecting certain types of operations from nuisance suits when they impact neighboring property, for example through noise or pollution. Initially, Kentucky defined protected agricultural operations as “without limitation, any facility for the production of crops, livestock, poultry, livestock products, or poultry products including horticultural and growing of timber.”3 However, in 1996 the law was amended to include equine, the application of pesticides and herbicides approved by a “public authority,” and the construction of buildings and other associated activities. That same year, silviculture gained its own protected section, inclusive of timber harvest, site preparation, slash disposal, controlled burning, and insect and disease control, among other things required for “monetary profit.”4 Further, the amendment expanded the definition of agricultural operations to include “any generally accepted, reasonable, and prudent method for the operation of a farm to produce monetary profit.”5

Unique to Kentucky, a 2010 amendment introduced protections for sustainable agricultural operations, defined as “science-based practices that are supported by research and the use of technology, demonstrated to lead to broad outcomes-based performance improvements that meet the needs of the present, and that improve the ability of future generations to meet their needs while advancing progress toward environmental, social, and economic goals.”6 The law stipulates that best management practices related to sustainable agriculture may be used to qualify for protection from nuisance suits. However, sustainable agricultural operations or agricultural operations more generally still receive RTF protection from nuisance suits even if they do not use best management practices.7 Rather, the RTF definition of agricultural operations includes those that use “any generally accepted, reasonable, and prudent methods.”8

Conditions and Activities

Originally, in 1980, Kentucky stipulated that agricultural operations could not become public or private nuisances if (1) local conditions changed around the operation after it had been operating for over a year and (2) the operation was not a nuisance at the time it began.

However, in 1996 the law changed to substantially broaden protections for agricultural operations. Since then, operations are protected once they are up and running for over a year regardless of any changed conditions in their locality. A federal court interpreted this in 2013 to mean that the RTF law protects only agricultural operations that were in place before the neighbors filed suit.9 In the 2013 case, the neighbors’ residences predated the installation of intensive hog confinements, and they filed suit after hogs were brought to the site.10 Relatedly, the court stated that parent companies or livestock producers that control aspects of hog-raising operations could be liable for the actions of the producers that they contract with.11

The 1996 amendments also changed the law to protect agricultural operations that have been in existence for at least a year regardless of any later changes in ownership.12 Further, such operations do not lose their protected status if they cease operations for five years or less or for one year after a state or national contract expires. The 1996 amendment also ensured protections for operations that change crops or methods of production due to the introduction and use of new and generally accepted technologies.13

Kentucky explicitly identifies corporations as protected by the RTF law.14


Table 2.17 Kentucky’s Key RTF Provisions and National Comparison




	Kentucky’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if there is a change in locality.

	46%




	if they use a new technology.

	30%




	if they produce a different product.

	26%




	if there is an ownership change.

	26%




	if there is a cessation or interruption in farming.

	26%




	once in operation for a year.

	48%




	Operations are not immune from lawsuits …

	if they are negligent.

	46%




	if they are a nuisance from the start.

	38%




	if they do not comply with other laws.

	50%




	if they pollute water.

	36%




	Other important details

	RTF supersedes local ordinances and laws.

	62%








Local Governance

Kentucky’s RTF law prohibits local governments from using zoning or other ordinances that restrict the use of “normal” and “accepted” practices by silvicultural and agricultural operations.15 The Kentucky Court of Appeals has interpreted the law to apply only in areas zoned for agriculture but not residentially zoned areas.16

In response, some counties have passed their own ordinances with RTF language.17 In one case, a county attempted to require a conditional use permit for a fish-farming operation in an area that was zoned as low-density residential, which allowed for agricultural uses. The court held that the county’s own RTF ordinance prohibited it from restricting such agricultural use.18 The court also noted that farmers were afforded broad protections through the “agricultural supremacy clause,” meaning that conditional use permits or building permits for outbuildings could not be required.19

Courts have described the agricultural supremacy clause as exempting agriculture from the jurisdiction of local zoning ordinances and subdivision regulations but not from county land use or comprehensive planning.20 Typically, to qualify as an “agricultural use,” a parcel of land must consist of at least five contiguous acres.21
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Louisiana

When legislators passed and amended Louisiana’s right-to-farm law, they declared it a tool that protected the value of agricultural land and reduced the loss of it.1 But since the law was enacted in 1983, the number of farm operations in the state has dropped by 23 percent and the number of acres farmed by 20 percent.2 So what does this legislation do in practice?

Louisiana’s RTF Law at a Glance

Louisiana’s RTF law provides no explicit protection for farmland. Like those present in the other forty-nine states, the law centers on protecting certain types of operations and processing facilities from nuisance suits when they impact neighboring property, for example through noise or pollution. The law explicitly protects “persons” engaged in agricultural operations or production.3 In 2008, the law was amended to expand the definition of protected agricultural operations to include any agricultural facility or land used for production or processing, including crops, livestock, farm-raised fish and fish products, wood, timber and forest products, and poultry. Protected operations also include the use of farm machinery, equipment, chemicals, and structures.4 The RTF protection of agricultural processing includes the slaughtering and processing of livestock and poultry as well as the elevation and drying of grain, among other things.5 Agricultural production refers to the planting of crops, leaving land idle, participating in government programs, using support services, or crop and livestock rotations.6 In 1995, the law was also amended to include a right to forest.7

Conditions and Activities

Once up and running for a year, agricultural operations cannot be sued for nuisance. Since a set of sweeping amendments in 2008, in addition to being protected from private nuisance suits (those brought by people like neighbors), agricultural operations are also protected from public nuisance suits (those brought by the government on behalf of the general public).

Louisiana’s RTF law creates a presumption that agricultural operations utilize traditional or generally accepted agricultural practices, which the law explicitly protects from nuisance suits. This presumption places the burden of proof on any litigant trying to contend otherwise.8 For example, one court ruled that even though a ConAgra Foods Inc.’s Peavey grain elevator had been cited for violations by the Louisiana Department of Environmental Quality, its agricultural practices still qualified as generally accepted. The court faulted the residents who brought the suit for not providing sufficient evidence that the elevator’s practices were not generally accepted.9

However, on appeal, the same court clarified that some residents were eligible to proceed with the nuisance suit because their homeownership or landownership predated the facility. Louisiana’s RTF law explicitly protects agricultural operations from “persons who subsequently acquire an interest in any land in the vicinity.”10 Operations cannot constantly change themselves to receive protection and must be established prior to substantive changes nearby.11 For example, an Archer-Daniels-Midland Co. facility was ordered to pay a judgment of $280,000 (an award of $500 to $1,500 per over 200 residents) for penetrating dust from its River Road grain elevator.12

Initially, Louisiana’s RTF law protected only generally accepted agricultural practices, defining them as consistent with accepted and customary standards by similar agricultural operations.13 However, a 2008 amendment expanded what qualified as protected practices by adding “traditional” ones, which can include best management practices. Best management practices for animal feeding operations and confined animal feeding operations are determined by the Louisiana Department of Agriculture and Forestry and the Louisiana State University AgCenter.14 They suggest best management practices for specific commodities, stating their intent is to control the transmission of pollutants from agricultural resources to the state.15

The definition of what qualifies as an agricultural operation often intersects with what are acceptable practices. For example, a resident sued a produce business for nuisance. Initially, the trial court used the RTF law to rule that the business was an agricultural operation and thus shielded from nuisance suits.16 However, the state appellate court reversed the ruling, saying it was up to a court to determine not just whether the business was an agricultural operation but also whether it utilized generally accepted agricultural practices. In a separate 2020 case, the court ruled that a series of companies could claim an RTF defense as it pertained to timber production. However, the court had a split ruling, where it allowed the residents to proceed with suing for damages in regard to alleged chemical exposure to formaldehyde. But the court did not allow the plaintiffs to seek injunctive relief—meaning stopping the chemical spraying immediately—as the RTF law barred such action.17


Table 2.18 Louisiana’s Key RTF Provisions and National Comparison




	Louisiana’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if there is a change in locality.

	46%




	if any type of agricultural production predated operation.

	4%




	once in operation for a year.

	48%




	when they are there first.

	44%




	Operations are not immune from lawsuits …

	if they are negligent.

	46%




	if they do not comply with federal laws.

	62%




	if they do not comply with state laws.

	68%




	Other important details

	Attorney fees are awarded to prevailing defendant.

	34%




	Attorney fees are awarded to prevailing party.

	14%




	RTF supersedes local ordinances and laws.

	62%




	RTF protects processing.

	48%








Agricultural operations do not qualify for RTF protections if they are negligent (that is, fail to take proper care), intentionally cause injury (that is, harm purposefully directed), or violate state or federal laws or rules.18 However, some state and federal environmental rules and regulations exempt agricultural operations from standards applicable to other industries.19

Local Government

Louisiana’s RTF law prevails over local ordinances that governments try to enforce, as long as the agricultural operation is not negligent and uses generally accepted or traditional practices.20 Municipal zoning and nuisance ordinances do not apply to operations established outside the corporate limits of the town and later incorporated.21

More generally, as of 1995, any governmental entity must provide an extensive written assessment of any action that potentially diminishes the value of private agricultural property.22 A private owner of an agricultural property can sue the government to determine whether its action has diminished the value of the property at hand.23 If the owner prevails, the government not only is required to pay the owner’s litigation fees but can rescind or repeal the regulation. When such happens, the government is also liable for damages sustained by the property owner.24 Importantly, actions by government entities charged with the promotion, protection, and advancement of agriculture cannot be held liable for the diminution of the value of agricultural property.

Attorney Fees

Those who file nuisance suits and their attorneys can be required to pay attorney fees and costs if the court determines there was not substantial justification for the suit.25 This and similar language may have a chilling effect on the filing of nuisance suits in favor of industrial operators.26
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Maine

Maine legislators passed the state’s original right-to-farm law in 1981, later altering the law’s preamble in 2008 to protect agricultural land more explicitly.1 Since 1981, the number of farms in the state has dropped by 6 percent and the land in farms by 19 percent.2 So what does the state’s RTF legislation do in practice?

Maine’s RTF Law at a Glance

Despite changes to the 2008 preamble, Maine’s law provides no explicit protection of farmland from development in its RTF statutes. Rather, Maine’s RTF law, similar to other such statutes nationally, centers on protecting farms and agricultural operations from nuisance lawsuits over matters like pollution. Maine’s law specifically protects farms, farm operations, and composting that takes place on a farm, known as agricultural composting operations, from nuisance suits. Farms are defined as “the land, plants, animals, buildings, structures, ponds and machinery used in the commercial production of agricultural products.” A farm operation is “a condition or activity that occurs on a farm in connection with the commercial production of agricultural products and includes, but is not limited to, operations giving rise to noise, odors, dust, insects and fumes; operation of machinery and irrigation pumps; disposal of manure; agricultural support services; and the employment and use of labor.”3 Maine is among only a handful of states that reference labor in their RTF statutes, part of its unique history of enacting legislation that seeks to protect underpaid workers in industrial-scale agricultural production.4

Conditions and Activities

Initially, Maine’s RTF law required that farms adhere to generally accepted agricultural practices but heightened farms’ standards to compliance with best management practices (BMPs) in 2008. Today, any protected farm or operation must meet one of three conditions: (1) it must conform to BMPs;5 (2) it must be consistent with the Maine Nutrient Management Act;6 or (3)it must have existed before a change in the land use or occupancy of land within one mile of the boundaries of the operation as long as the operation was not a nuisance before the change in land use or occupancy. This condition does not apply to operations that materially change their conditions or nature after a use or occupancy change within one mile of its boundaries.7

Oversight

In 2008, the state enacted a unique procedure for nuisance complaints where the commissioner of the Department of Agriculture, Conservation, and Forestry investigates. If operations fail to adopt BMPs, the commissioner of agriculture is required to send a written report to the appropriate agency. In addition, the commissioner will send a letter to the attorney general for the state of Maine if a federal or state law has been violated. The attorney general may file a legal action to stop the nuisance or enforce applicable laws. Failure to apply BMPs is a separate civil violation carrying a fine of up to $1,000, with an additional fine of up to $250 per day for every day the violation continues.8

Maine’s RTF law includes more general administrative procedures that explain complaint procedures regarding farms and operations. The commissioner can use a fund to investigate complaints involving an operation. If the commissioner finds that operation is using BMPs, the operation and complainant will be notified. If, however, the commissioner finds the problem is caused by not using BMPs, the commissioner shall (1) determine the changes needed to comply with BMPs and prescribe site-specific BMPs for that operation; (2) advise those responsible of the changes necessary to conform with BMPs and then determine if those changes are implemented; and (3) provide any related findings to the complainant and person responsible.9


Table 2.19 Maine’s Key RTF Provisions and National Comparison




	Maine’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if there is a change in locality.

	46%




	when they are there first.

	44%




	Operations are not immune from lawsuits …

	if they do not comply with federal laws.

	62%




	if they do not comply with other laws.

	50%




	if they do not comply with state laws.

	68%




	if they are a nuisance from the start.

	38%




	if they pollute water.

	36%




	Other important details

	RTF supersedes local ordinances and laws.

	62%




	RTF supersedes local ordinances and laws in agricultural zones.

	12%




	RTF protects processing.

	48%








Local Governance

Maine’s RTF law prevails over local ordinances if (1) the operation is located in an area that permits agricultural activities and (2) if the operation conforms to BMPs as determined by the commissioner. In addition, municipalities are required to provide the commissioner with a copy of any proposed ordinance that affects farm operations or agricultural composting operations.10 State and federal laws apply, regardless.

In the case of Dubois Livestock, Inc. v. Town of Arundel, the livestock operation claimed it was a farm, but the court disagreed. Dubois imported thousands of tons of material, including fish waste from sea processors, horse manure and bedding from Scarborough Downs, and cow manure and other materials from various off-site locations to create compost. The court ruled in 2014 that these activities did not constitute a farm and thus could not be considered an agricultural composting operation. Further, the court clarified that even if the operation could be considered a farm, agricultural composting operations could be regulated by municipalities.11

Other Important Aspects

Maine’s RTF law broadens the scope of the state’s Rules of Civil Procedure, Rule 11. A court may award attorney fees and reasonable expenses to the defendant farm operation if the court determines that a nuisance action was not brought in good faith and was frivolous or was intended for harassment only.12 However, plaintiffs can also be entitled independently of the state’s RTF law for compensation under Rule 11.

Maine has a creative stipulation that requires the commissioner of agriculture to conduct an educational outreach program to increase awareness about the RTF law.13
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Maryland

Legislators proposed and amended Maryland’s right-to-farm law, calling it a tool to combat the threat of urban encroachment.1 Yet since becoming law in 1981, Maryland has lost 32 percent of its farm operations and 29 percent of its acreage in farms.2 So what does this legislation do in practice?

Maryland’s RTF Law at a Glance

Maryland’s law provides no protection tailored to farmland or farms by size (for example, family or small operations). Rather, Maryland’s RTF law, like those present in the other forty-nine states, protects certain types of farm operations from nuisance suits when their activities impact neighboring property, for example through noise or pollution. Maryland generally defines nuisance as a “condition that is dangerous to health or safety,” which includes “a foul pigpen.”3 Simultaneously, though, the state’s nuisance law explicitly exempts farms as well as commercial fishing or seafood operations from its definition of nuisances so long as they follow generally accepted practices that do not endanger health or safety.4

Maryland extends RTF protections to agricultural operations, defined as the processing of agricultural crops or on-farm production, harvesting, or marketing of any agricultural, horticultural, silvicultural, aquacultural, or apicultural product that has been grown, raised, or cultivated by a farmer.5 Since a 2009 amendment, RTF nuisance suit protections also extend to silvicultural operations, defined as those involved in the establishment, composition, growth, and harvesting of trees.6 Since 2014, the state’s RTF law also protects commercial fishing and seafood operations from nuisance suits, encompassing harvesting, storage, processing, marketing, sale, purchase, trade, or transport of any seafood product.7 From that time, “commercial watermen” gained the same protections as agricultural operations from nuisance suits.8

Conditions and Activities

Maryland’s RTF law protects agricultural operations that have been underway for at least one year from being deemed either a public nuisance (interfering with public rights generally) or a private nuisance (interfering with individual property rights).9

This protection remains subject to a few conditions. Operators must comply with applicable federal, state, and local permits.10 If such operations are negligent, meaning they fail to take proper care, they lose RTF protections. Additionally, agricultural operations must implement a nutrient plan for nitrogen and phosphorus if required by law.

As long as operations meet these conditions, they gain immunity from nuisance suits related to sight, noises, odors, dust, or insects.11 A 1986 amendment further stipulated that if these conditions are met, no private action can be taken that accuses an operation of interfering with the use or enjoyment of another’s property.12

Mediation

Since 1996, Maryland requires that any complaints against agricultural operations use mediation before proceeding to litigation. Before a nuisance suit can be filed, the complaint must be considered by a local agency. No person can file a nuisance suit until the local agency hears the complaint and makes a decision or recommendation. Local agencies’ decisions can be appealed to a circuit court.

When no local agency is available, the State Agricultural Mediation Program considers the complaint. Only once the mediation concludes can a nuisance suit be filed against an agricultural operation.13 Agricultural mediation, according to the law, is a process whereby “a mediator helps private parties or government agencies resolve agriculturally related disputes in a confidential and non-adversarial setting.”14 The mediation process remains confidential, except to meet reporting requirements of the U.S. Department of Agriculture.15

The prominent role of local agencies and the state’s mediation program may have kept nuisance suits out of Maryland’s courts.16


Table 2.20 Maryland’s Key RTF Provisions and National Comparison




	Maryland’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	once in operation for a year.

	48%




	Operations are not immune from lawsuits …

	if they do not comply with county laws.

	42%




	if they do not comply with environmental laws.

	26%




	if they do not comply with federal laws.

	62%




	if they do not comply with other laws.

	50%




	if they do not comply with state laws.

	68%




	if they are negligent.

	46%




	Other important details

	RTF protects processing.

	48%








Local Government

Maryland’s RTF law does not prohibit federal, state, or local government from enforcing health, environmental, zoning, or any other applicable laws.17 This includes the right to prevent and remove nuisances, including keeping contagious diseases out of counties.18 More specifically, counties may approve the location for soap manufacturing, fertilizer manufacturing, slaughterhouses, packinghouses, or “any other facility that may involve conditions that are unsanitary or detrimental to health.”19

Before passing an ordinance, counties must hold a public hearing.20 County commissioners are required to publish notice of the public hearing and a summary of the proposed act, ordinance, or resolution in at least one newspaper of general circulation in the county once each week for two successive weeks.21 County commissioners may not adopt an act, an ordinance, or a resolution until ten days after a public hearing has been held on it.22 As a result, much debate about the extent of permitting and special exemptions for agriculture plays out at the county level.23 The Carroll County Farm Bureau, for example, played a central role in introducing regulations that expanded RTF protections for operations and reduced neighbors’ capacity to make claims. Simultaneously, the county provides some of the most far-reaching protections for agricultural operations in the state.24

While counties can adopt ordinances, resolutions, and regulations pertaining to seafood businesses, they must be approved by the secretary of natural resources.25
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Massachusetts

Advocates proposed the right-to-farm law in Massachusetts as a tool to prevent the loss of farmland and to protect farmers.1 Since enacting its RTF law in 1990, Massachusetts’s farm operations have grown by 12 percent while the state has lost 22 percent of its acreage in farms.2 So what does this legislation do in practice?

Massachusetts’s RTF Law at a Glance

Massachusetts’s RTF law provides no explicit protection for farmland. Neither does the law tailor protection to certain farm sizes or forms, such as small or family farms. Rather, Massachusetts’s RTF law, like those present in all other states, centers on protecting agriculture and farming at large from nuisance suits over matters that impact neighboring property, like noise or pollution. The statute’s definition of farming and agriculture ranges from cultivation and tillage to dairying, aquaculture, livestock, horses, lumbering, and forestry operations. The act also explicitly defines a farmer “as one engaged in agriculture or farming as herein defined, or on a farm as an incident to or in conjunction with such farming operations,” which also includes transportation to markets.3

Conditions and Activities

Massachusetts’s RTF law protects people and entities as well as their related and subsidiary forms from nuisance lawsuits so long as they are (1) an “ordinary aspect of said farming operation or ancillary or related activity” and (2) in operation for more than one year. RTF protection from nuisance suits does not apply if the conduct is negligent (failing to take proper care) or inconsistent with generally accepted agricultural practices.4

The practical meaning of “generally accepted agricultural practices” has been subject to litigation. For example, a county board of health ordered a cranberry bog farm to abate an alleged nuisance consisting of sand piles that blew onto neighboring property. The farm subsequently claimed that the sand piles constituted an ordinary aspect of farming and was thus protected by the RTF law. The court disagreed, ruling that the RTF law did not apply and the county board of health could issue an abatement of the nuisance.5 In a 2013 case, homeowners claimed certain farm activities interfered with the enjoyment of their property. Grievous actions included deliberately dumping snow on the homeowners’ driveway, operating tractors in early mornings and late at night, and deliberately spraying dirt and manure onto the homeowners’ property during their outdoor activities. The court found that none of these activities constituted “generally acceptable agricultural practices,” and thus the RTF law did not protect the farm activities.6

Local Government

Local governments through their boards of health retain some authority to determine that a farm or operation is a nuisance. Still, if odors or noises are part of “normal maintenance” or generally acceptable farming practices, these boards cannot declare the operations nuisances.7

When boards determine an operation is a nuisance, they can order the activity be abated within ten days. Although operations have the right to petition review of such decisions, if no petition is filed by the farm or upon final order of the court, the board may proceed in the manner it deems appropriate. However, petitions filed for review by farms suspend a board’s order until courts decide whether the RTF law applies.

Even before the enactment of its RTF law, Massachusetts’s zoning law barred ordinances or bylaws that “prohibit, unreasonably regulate, or require a special permit for the use of land” that is used primarily for farming and agriculture.8 Since 1985, the meaning of “farming” and “agriculture” has consequently been subject to conflict in court. In 1986, the town of Mansfield ordered a farm with sixty pigs on seventeen acres in an agricultural zone to desist. When the farmer refused, the inspector brought action seeking an injunction (an order to stop activities) and monetary relief. However, the court ruled that the town’s zoning attempt was void, and thus the agricultural operation was shielded from zoning laws. In a 2016 case, a mulching business owner claimed his agricultural operation was exempt from special permit requirements. Nonetheless, the court affirmed the zoning board’s decision that the mulching business was not an agricultural operation because the activity “does not involve growing or harvesting any forest products.”9 Likewise, Massachusetts courts have ruled that waste and recycling services do not qualify as farming or agriculture and thus remain subject to local zoning laws.10


Table 2.21 Massachusetts’s Key RTF Provisions and National Comparison




	Massachusetts’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	once in operation for a year.

	48%




	Operations are not immune from lawsuits …

	if they are negligent.

	46%








Other pertinent lawsuits in Massachusetts include a realty trust that owned a grocery store where food, produce, and sundry items were sold. The trust attempted to use the RTF law’s agricultural exemption to defend its grocery store’s sign. The town government alleged that the sign violated its ordinance regulating how much a sign could flash or use neon light. The court ruled that the store did not qualify as using land primarily for commercial agriculture, and thus the agricultural exemption did not apply.11

Local governments can also choose to pass laws that provide additional protections to operations deemed agricultural.12 Governmental bodies in Massachusetts win more RTF cases than in any other state in the nation.13
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Michigan

Supporters of right-to-farm legislation in Michigan, first passed in 1981, have argued it protects farmland and family farmers, while critics have suggested it favors industrial-scale operations to the detriment of communities.1 Since the law was enacted, the number of farms in the state has dropped by 22 percent, with 11 percent fewer acres of farmland.2 So what does this legislation do in practice?

Michigan’s RTF Law at a Glance

Michigan’s RTF law provides no specific protections for family farmers or means to stop suburban sprawl. Rather, Michigan’s RTF law, like those present in the other forty-nine states, protects certain types of operations from nuisance suits when their activities impact neighboring property, for example through noise or pollution. In 1995, legislators amended the act to broaden what qualifies as protected activities, which include animal or plant production processes, structures and equipment used in commercial-scale production, and harvesting and storage, as well as the generation of noise, odors, dust, fumes, and other associated conditions.3

Conditions and Activities

To receive special RTF protections, farms and operations must be of commercial scale. In 1995, legislators passed amendments that substantially expanded the protection provided to farms and operations to also include (1) a change in ownership or size; (2) temporarily ceasing operations; (3) enrollment in government operations; (4) adopting new technology; or (5) a change in the type of farm product being produced.4 Operations also receive protections if they existed before a change in land use or occupancy within a mile of their boundaries and if, before the change in land use, an operation would not have been a nuisance.

To receive nuisance suit protection, farms or operations must adhere to generally accepted agricultural and management practices. In 1995, the meaning of “generally accepted agricultural practices” became subject to determination by the Michigan Department of Agriculture and Rural Development and the Michigan Commission of Agriculture and Rural Development.5 The public can propose revisions to the department through comments, but they are not necessarily binding and thus are subject to controversy.6 In 2019, the Michigan Department of Environmental Quality tried to change the generally accepted agricultural practices to limit concentrated animal feeding operations’ waste application on frozen and snow-covered ground but was sued by agricultural industry groups.7 The proposed criteria were never imposed.

Residents can file grievances, but they remain subject to verification by the Department of Environmental Quality’s interpretation of generally accepted agricultural and management practices.8 If someone “brings more than 3 unverified complaints against the same farm or operation within 3 years,” that person may be ordered to pay the full costs of investigation of any fourth or subsequent unverified complaints. Since generally accepted agricultural and management practices can be vague or voluntary, it can be difficult to verify complaints in accordance with prevailing protocol. Residents rarely resort to nuisance lawsuits, but when they do and win, the farming operation is not responsible for paying their litigation costs. However, in accordance with a 1995 amendment to the RTF law, when the outcomes reverse and the farming operation wins, it is automatically awarded costs, expenses, and reasonable attorney fees.9

Courts also have ruled that CAFO activities must meet the RTF law’s definition or conform to accepted management practices.10 In one case, the court ruled that even though the homeowners lived on their property before a hog facility began operating on the neighboring land, the facility warranted RTF protection because the overall land use in the surrounding one-mile area had not changed from primarily agricultural to residential.11 Further, the RTF law leaves its mark directly on property, providing language that encourages sellers to disclose RTF protections and generally accepted agricultural practices on land deeds.12

Local Government

Local governments are barred from enacting, maintaining, or enforcing an ordinance, regulation, or resolution that conflicts in any manner with the RTF law or with any generally accepted agricultural and management practices developed under the law.13 However, if the local government anticipates negative environmental or public health impacts, the Department of Agriculture and Rural Development will review a proposed ordinance that suggests different standards and make a recommendation to the Commission of Agriculture and Rural Development on whether the ordinance should be approved. In some cases, political subdivisions were able to uphold their ordinances, even when defendants tried to use the RTF law to claim otherwise. Cases have included these rulings:


• The RTF law does not prevent political subdivisions from regulating noncommercial farms.14

• The RTF law does not prevent political subdivisions from regulating activities that do not meet the statutory definition of “farm” or are not necessary for the production, harvesting, or storage of “farm products,” such as composting, construction of buildings for an unrelated use, or auctions.15

• The RTF law does not apply to farming practices for which there are no generally accepted agricultural management practices.16

• RTF protections do not extend to a farming operation established after a change in zoning.17

• The RTF law does not exempt farms from violations of the Natural Resources and Environmental Protection Act.18



Other Related Agricultural Laws

In 1998, the Michigan Agricultural Processing Act was enacted, offering a suite of nuisance protections to operations engaged in processing of agricultural products, including food for human consumption and animal feed.19 The act offers immunity to processing operations regardless of change in locality within one mile of the operation, a change in ownership or size, or a temporary cessation or interruption of processing or if the operation adopts a new technology or produces a new or different product.20 The act also requires that nuisance complaints be handled by Michigan’s Department of Environmental Quality prior to bringing suit in court and discourages repeat complaints. The law stipulates that a complainant who brings more than three “unverified nuisance complaints” within three years to Michigan’s Department of Agriculture will be responsible for the costs associated with the investigation.21 An “unverified nuisance complaint” is defined as “a nuisance complaint in which the director of the department of agriculture or his or her designee determines that the processing operation is using generally accepted fruit, vegetable, dairy product, meat, and grain processing practices.”22


Table 2.22 Michigan’s Key RTF Provisions and National Comparison




	Michigan’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if there is a change in locality.

	46%




	if they use a new technology.

	30%




	if they produce a different product.

	26%




	if there is an ownership change.

	26%




	if there is a cessation or interruption in farming.

	26%




	if they are there first.

	44%




	Operations are not immune from lawsuits …

	if they are a nuisance from the start.

	38%




	Other important details

	RTF protects processing.

	48%




	Attorney fees are awarded to prevailing defendant.

	34%




	RTF supersedes local ordinances and laws.

	62%








In a 2021 class action suit, a Michigan court upheld a lower court opinion involving nuisance and negligence claims against an operation involved in sugar beet processing. The defendants claimed that the noxious odors produced by the operation constituted a nuisance. Upon appeal, the court held that the defendants were protected by Michigan’s Agricultural Processing Act as they were engaged in generally accepted practices.23 Additionally, the court held that the plaintiffs did not fully utilize the required administrative procedures stipulated in the act.24
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Minnesota

Since Minnesota enacted its first right-to-farm law in 1982, the number of farmers in the state has dropped by 28 percent, with 8 percent fewer acres of farmland.1 Advocates of RTF laws promoted Minnesota’s RTF legislation in 1982 as a tool to protect farmland from encroachment.2 But what does this legislation now do in practice, particularly after a series of significant amendments?

Minnesota’s RTF Law at a Glance

Minnesota’s original RTF law protected agricultural operations that were part of family farms so long as they had been in existence for at least six years and were not nuisances at the time they began. However, the law was amended in 1994, 2001, and 2004, reducing the number of years in existence to receive protection (from six years to two years) and no longer requiring the operation to be part of a “family farm.”3 The law does not safeguard farmland but rather protects operations that are engaged in the production of crops, livestock, poultry, dairy products, or poultry products (with the exception of processing).4

Conditions and Activities

Like other states across the nation, Minnesota’s RTF statute stipulates time- and activity-specific protections for operations. Once up and running for two years, operations cannot be declared a general nuisance to the public or a private nuisance to neighboring owners.5 The operation must be located in an area zoned for agriculture, use agricultural practices common to the area, and meet other applicable laws. Even if entities have been in operation less than two years but meet other conditions, they also are somewhat protected.


Table 2.23 Minnesota’s Key RTF Provisions and National Comparison




	Minnesota’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	once in operation for two years.

	6%




	if they use a new technology.

	30%




	if they produce a different product.

	26%




	if there is an ownership change.

	26%




	if there is a cessation or interruption in farming.

	26%




	Operations are not immune from lawsuits …

	if they do not comply with county laws.

	42%




	if they do not comply with federal laws.

	62%




	if they do not comply with other laws.

	50%




	if they do not comply with state laws.

	68%




	Other important details

	RTF protects processing.

	48%








Operations in Minnesota can change without restarting their two-year clock required for nuisance immunity.6 Accepted changes include changes in ownership, use of new technologies, changes to the type of crops being produced, or a gap in time when production stops. There are two additional criteria that are unique to Minnesota, as no other state has the same language. If a facility expands the number of animals or livestock by 25 percent or more, the clock starts over. Further, the RTF protections do not apply to feedlots with a swine capacity of 1,000 animal units or more, defined by the Pollution Control Agency, or a cattle capacity of 2,500 animals or more.

Local Government

The state of Minnesota has a unique history of enforcing nuisance claims against operations, such as a corporate dairy farm violating emission standards.7 In addition, local governments, like townships, can enact zoning ordinances, like setback requirements, against agricultural operations as long as they do not conflict with the RTF law or other state laws.8
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Mississippi

With little public controversy or advocacy by legislators, the Mississippi right-to-farm law has existed since 1980. Since it was first enacted, the number of farm operations in the state has dropped by 37 percent and the acreage farmed by 29 percent.1 So what does this legislation do in practice?

Mississippi’s RTF Law at a Glance

Mississippi’s RTF law provides no explicit protection for farmland or family farms. Rather, its RTF law, like those present in the other forty-nine states, centers on protecting certain types of agricultural operations and forestry activities from nuisance suits when they impact neighboring property, for example through noise or pollution. Mississippi’s RTF protections apply to either private nuisance suits (those brought by people, like neighbors) or public nuisance suits (those brought by the government on behalf of the general public).

The state’s RTF law protects agricultural operations, defined as a facility or production and processing sites related to livestock, farm-raised fish and products, timber and wood-related products, and poultry for industrial or commercial purposes, among other things.2 In a 1986 case, a court initially ruled that a cotton gin did not qualify as an agricultural operation and thus did not warrant RTF protections.3 The court ordered the abatement of the nuisance and awarded damages to one of the plaintiffs, a man with chronic asthma who lived around 400 feet away from the gin. However, the ruling was appealed to and reversed by the Supreme Court of Mississippi in 1992. The court ruled that the facility constituted an agricultural activity that had not expanded, even though the plaintiffs struggled, in the words of the court, “mightily to convince us” otherwise.

Mississippi’s RTF law was amended in 1994 to extend nuisance suit protections to forestry activities, which includes reforesting, growing, managing, and harvesting timber, wood, and forest products.4 In a 1995 case, the Mississippi Supreme Court classified timber as a crop that warranted RTF protections when eleven citizens filed suit against operators of the Leaf River Mill, which included Leaf River Forest Products Inc., Great Northern Nekoosa Corporation, and Georgia-Pacific Corporation.5

Conditions and Activities

Once up and running for one year or more, agricultural operations and forestry activities receive absolute defense from nuisance action if the operation is in compliance with all applicable state and federal permits.6 An “absolute defense” means an operation has immunity from liability for wrongdoing associated with nuisances.

The RTF defense of operations once up and running for a year proved central in a 2002 case concerning Prestage Farms Inc., a partner of Smithfield Foods Inc., largely owned and operated by investors in China.7 Prestage Farms and its seven associated debtors/defendants, including limited liability companies, sought to defend themselves from sixty-eight plaintiffs who sued for nuisance. The associated cases played out in bankruptcy court, as swine operations increasingly use a folding corporate structure to limit their liability for wrongdoing.8 The companies sought to dismiss the suit, saying that their operations had been ongoing for over a year. However, the plaintiffs countered that the operations had substantially changed, because an incinerator that burned dead animal carcasses was more recently installed. The court responded that a new activity, in this case the incinerator, restarted the operations’ clock relative to when the burning started.9

However, the bankruptcy court ruled and affirmed on appeal that only the incinerators were eligible for nuisance suits, as the rest of the operations’ activities—such as waste lagoons and associated runoff—had been ongoing for over a year. In a final appeal with the state’s district court, the court was “sympathetic to the plight of the plaintiff landowners … [and was] of the opinion that plaintiffs whose property is adversely affected by an air polluting operation deserve some remedy; but, because … plaintiffs failed to bring their claims within the statutory period and because there has been no evidence presented that the hog farms substantially changed after operations began, the court’s hands [were] tied.”10 Since all of the defendant farms were in operation more than a year before the lawsuit was filed and there was no dispute regarding whether or not the farms remained substantially unchanged, the plaintiffs’ action was barred.11 In Mississippi, hog CAFOs tend to be located in areas with high percentages of African Americans and persons in poverty.12

To receive RTF protection, Mississippi’s RTF law also stipulates that such operations and activities must be in compliance with all applicable state and federal permits, including the Mississippi Air and Water Pollution Control Law.13 In 1995, the Supreme Court of Mississippi reviewed a lower court ruling where the jury awarded over $3 million to residents for alleged damages from exposure to 2,3,7,8-Tetrachlorodibenzo-P-dioxin (“dioxin”), a toxic substance detected in mill sludge.14 The state supreme court determined that the Leaf River Mill qualified for absolute defense from nuisance suits, as the paper mill was a “crop” that had existed for at least one year. However, the court also ruled that even though the paper mill qualified for RTF protections, it still could face nuisance litigation via the pollution control laws. Based on this, the opposite also became true, where the RTF law still could protect an operation from liability, even in cases when the state’s pollution control laws were violated.15 After reviewing the case, the state supreme court reversed the earlier $3 million verdict, determining that there was not enough evidence to demonstrate that Leaf River Mill owed damages for alleged exposure.

However, not all agricultural operations must comply with the Mississippi Air and Water Pollution Control Act. The law exempts concentrated animal feeding operations, but not those housing swine.16 Swine CAFOs must be permitted. Those applying after 1998 must demonstrate that their animal waste management system reduces the “effects of the operation on the public health, welfare or the environment.” No more than five such permits can be issued to swine CAFOs in any given year.17 Those who violate this law can be subject to a civil penalty of up to $25,000 for each violation and/or be subject to temporarily or permanently ending their operations and activities.18 However, the law does not allow private actions to be brought against hog facilities for violating the act. The court treats the act as a regulatory scheme to oversee and abate air and water pollution.19

More generally, the public retains the right “to initiate a request with the [Mississippi Department of Environmental Quality]” to take action for violations of the Air and Water Pollution Control Act.20 However, it remains up to the state whether or not to take action on reported violations.


Table 2.24 Mississippi’s Key RTF Provisions and National Comparison




	Mississippi’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	once in operation for a year.

	48%




	Operations are not immune from lawsuits …

	if they do not comply with state laws.

	68%




	if they do not comply with federal laws.

	62%




	Other important details

	RTF protects processing.

	48%








Local Government

The RTF law does not allow local governments to require permits for any buildings, structures, or uses that pertain to agriculture, including forestry activities.21 In addition, the RTF law takes away municipal or county authority to adopt or impose ordinances, regulations, rules, or policies that prohibit or restrict agricultural operations, forestry activities, or traditional farm practices, the latter of which are defined as those that adhere to accepted customs or standards used by similar operations in similar circumstances.22 This applies to agricultural land or land otherwise unclassified, unless it creates an obstruction to navigable airspace.23

County and municipal governments retain their ability to reclassify property from one zone to another.24 The appellate court affirmed that a county board could enforce zoning regulations, as pertained to a nonprofit horse-riding arena.25 In another case, the court ruled that the building of a home on twenty-five acres did not qualify for RTF protection, and thus exemption, from a zoning ordinance.26
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Missouri

Ample controversy has surrounded a series of right-to-farm amendments in Missouri, including a constitutional one in 2014. Proponents advocated the law to keep agriculture thriving, while opponents countered that it drives out family farms.1 Since RTF first became law in 1982, the number of Missouri farms has dropped by 15 percent, with 6 percent fewer acres of farmland.2 So what does this legislation do in practice?

Missouri’s RTF Law at a Glance

Missouri’s RTF law, like those present in the other forty-nine states, centers on protecting certain types of facilities from nuisance suits when they impact neighboring property, for example through noise or pollution. Missouri’s RTF law protects any commercial facility used in the production or processing of crops, livestock, swine, poultry, livestock products, swine products, or poultry products.3

Missouri codified the RTF law in the state constitution (one of only two states to do so) after a controversial amendment passed by fewer than 3,000 votes in 2014. The amendment guarantees “the right of farmers and ranchers to engage in farming and ranching practices.”4 However, this is subject to the definition of “farming and ranching practices.” For example, when a defendant tried to use the constitutional amendment to defend against charges of animal cruelty, the court would not allow it. The jury consequently found that the defendant had committed a purposefully abusive act and was not engaging in a legitimate farming practice.5 Further, a court ruled that the Christian County Health Department in 2016 could halt the sale and distribution of raw milk, superseding the farmer’s constitutional claim of RTF defense.6

Conditions and Activities

Missouri’s original law protected commercial facilities once they were in operation for a year. In 1990, legislators repealed the 1982 law and replaced it with a version that dramatically expanded protections for commercial facilities. From that point forward, an operation was protected from nuisance lawsuits if (1) the area around it changed after it began operating; (2) the operation expanded in acres or animal units, as long as it did not violate existing laws; and (3) that operation temporarily halted or downsized its production.7

If a court determines that the operation constituted a nuisance at the time it began or that it was negligent (that is, operating improperly), RTF protections do not apply. They also do not apply if the operation’s expansion has a substantially adverse effect on the environment or public health and safety or otherwise increases environmental pressures on surrounding neighbors due to increased pollution.8 The law also does not protect animal operations that fail to use waste handling standards set by the University of Missouri’s Agriculture Extension Service.9

Local Government

Missouri’s right-to-farm law does not specifically address how local governments can regulate agricultural operations. Rather, a suite of other laws contextualize the power of the RTF law. Prior to 2019, local governments had some latitude to pass their own ordinances. For example, the Missouri Supreme Court held in 1997 that counties could pursue equitable relief under certain circumstances to abate public nuisances, along with cities, towns, and villages.10 However, townships had no such authority. In 1999, the Linn County government successfully defended its ordinance through a statute that authorizes local governments to enact legislation “[tending] to enhance the public health and prevent the entrance of infectious, contagious, communicable or dangerous diseases into such a county.”11 The court agreed that the standards the county placed on hog facilities enhanced public health and prevented disease.12 Other counties likewise enacted health ordinances to curtail concentrated animal feeding operations.

However, as of 2019, a recent amendment limits the ability of counties and local health boards to enact ordinances that regulate agricultural operations.13 Other restrictions separately limit townships and counties from regulating farm buildings or farm structures.14


Table 2.25 Missouri’s Key RTF Provisions and National Comparison




	Missouri’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if boundaries or size of operations change.

	34%




	if there is a change in locality.

	46%




	if there is a cessation or interruption in farming.

	26%




	once in operation for a year.

	48%




	Operations are not immune from lawsuits …

	if they are a nuisance from the start.

	38%




	if they are negligent.

	46%




	if they do not comply with county laws.

	42%




	if they do not comply with environmental laws.

	26%




	if they do not comply with federal laws.

	62%




	if they do not comply with state laws.

	68%




	if they pollute water.

	36%




	Other important details

	Attorney fees are awarded to prevailing defendant.

	34%




	RTF supersedes local ordinances and laws.

	62%




	RTF protects processing.

	48%








Attorney Fees and Limits on Damages

In 2009, legislators passed amendments that placed limits on the recovery of damages for those who sue agricultural operations. The 2009 amendment followed a case, initially filed in 2002, where the jury awarded over $11 million to residents and farmers living near a Premium Standard Farms hog operation, later absorbed by WH Group’s Smithfield Foods Inc. The verdict was issued in 2008 and was subsequently upheld on appeal in 2011. It was the largest monetary award ever issued against a hog farm in an odor nuisance case, according to a press release issued by the plaintiffs’ attorneys.15

The 2009 amendment limited possible monetary compensation for permanent nuisances (ones that cannot be stopped through altering practices) to the reduction in property value, capped at the overall assessed value. Those suing could no longer claim awards based on use and enjoyment.16 For example, neighbors of an industrial hog operation sued Cargill Pork LLC and its host for nuisance in 2015, but the court ruled that statute 537.296 prohibits noneconomic damages such as the loss of use (like future earnings from raising cattle or collecting rent) and enjoyment of property (like sitting on the back porch).17 In the case of temporary nuisances (ones that can be stopped through altering practices), damages are limited to current fair rent value. Once damages are awarded, the ruling becomes codified on the property deed. If the property is sold in the future and someone later wants to bring a nuisance suit against the same operator, that individual’s damages are limited to those allowed for permanent nuisances.

These limitations on awards have been challenged as unconstitutional because they violate private property rights. However, a court determined that promoting agricultural activity is to the public’s benefit. The court thus ruled that this authorizes the taking of private property by limiting damages.18

Missouri’s RTF law also allows for qualified operations to recover the expenses and attorney fees they incur while defending against frivolous nuisance lawsuits.19
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Montana

Since 1973, Montana’s constitution commits to protecting, enhancing, and developing agriculture.1 The legislature later justified the state’s right-to-farm statutes as crucial for sustaining the “farm economy and land bases associated with it,” particularly in the face of nuisance claims by newcomers.2 Since the state first enacted RTF provisions in 1981, the number of farm operations in the state has grown by 13 percent, while the number of acres in farmland has dropped 6 percent.3 So what do these laws do in practice?

Montana’s RTF Laws at a Glance

Montana’s RTF laws provide no explicit protection for land. Rather, Montana’s RTF laws, like those present in the other forty-nine states, center on protecting certain types of operations from nuisance suits when they impact neighboring property, for example through noise or pollution. Montana’s statutes protect most agricultural activities and operations commonly associated with farming. Montana’s civil and criminal code protects from nuisance suits an agricultural or farming operation, a place, or a facility, none of which is defined.4 However, in 1995 the state passed amendments that expanded and clarified protected activities in its land use, planning, and zoning code. Since then, agricultural activities are defined as those that provide a gross income of $1,500 or more or that occur on land taxed as agricultural or forest land.5

Nonetheless, Montana’s laws regulating nuisance remain subject to its unique protection of private property rights. As part of its emphasis on open range doctrine, Montana allows persons to remedy an injury to their property more forcefully and directly if a neighbor causes a public nuisance so long as the property owner does not commit a “breach of the peace” or do “unnecessary injury.”6 This unique provision stands apart nationally. If owners’ right to use and enjoy their property is infringed upon, an authorized person can remedy the nuisance, without regard to any argument concerning competing land uses. The law does not define what constitutes an authorized person.

Conditions and Activities

The agricultural activities protected in Montana’s RTF statutes in some ways mirror those in other states, including noise, odors, dust, and fumes. However, other protected activities in Montana stand apart, for example the protection from wildlife damage; employment and use of labor; and prevention of trespass. Protected activities can also include the conversion from “one agricultural activity to another, provided that the conversion does not adversely impact adjacent property owners.”7

Agricultural operations are not protected under Montana’s law if they fall under one of two conditions. In the first, if the operation conducts an activity outside of its normal course of operation, it can lose RTF protections. The statute does not, however, define what “normal” consists of. In the second, if the operation creates a nuisance for a neighboring resident or business that owned its land before the agricultural operation began production, that operation can lose its RTF protection.8 For example, landowners and residents brought a nuisance lawsuit against a neighboring family that raised cattle and crops as well as against the corporation the family hired to help with hay-grinding. The plaintiffs alleged that the hay-grinding activities produced dust and particulate matter that damaged their property value, led to the loss of enjoyment of property, and created cleanup expenses and respiratory problems. The neighbors also claimed that the farming operation had changed over time by increasing in intensity. However, the court ruled that the RTF laws apply whether the operation changes over time or uses new technology so long as the agricultural operation existed before the plaintiffs owned their property. The court stated that “the interest that has been in existence longer wins.” In this case, that was the farming operation.9

Local Governance

Montana states in its legislative finding and purpose that it is “the intent of the legislature to protect agricultural activities from governmental zoning and nuisance ordinances.”10 Ordinances or resolutions cannot prohibit any existing agricultural activities or force the termination of any existing agricultural activities outside the boundaries of an incorporated city or town. Zoning and nuisance ordinances may not prohibit agricultural activities that were established outside the corporate limits of a municipality and then incorporated into that municipality by annexation.11


Table 2.26 Montana’s Key RTF Provisions and National Comparison




	Montana’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if there is a change in locality.

	46%




	if they are there first.

	44%




	Other important details

	RTF supersedes local ordinances and laws.

	62%








If within a district, 40 percent of the owners of land and buildings have their names on the last assessment roll or 50 percent of the building owners or landowners are taxed for agricultural purposes (for example, brick and mortar businesses), they can protest the establishment of a district or regulations. If they do so, the board of county commissioners is not allowed to adopt the existing resolution or propose another one for a year.12 However, this provision was found to be an unconstitutional delegation of legislative power in Williams v. Board of County Commissioners of Missoula County.13 Now, Montana law provides that the board of county commissioners may, at its discretion, adopt resolutions that create zoning districts or regulations, regardless of whether landowners or building owners protest the zoning.

Open Range Livestock

In 1984 the state of Montana brought a case against the Finleys, alleging that their loose livestock constituted a public nuisance because the livestock interfered with the plaintiffs’ free use and enjoyment of their property and the livestock ran at large upon public roads, causing hazardous road and driving conditions.14 The Supreme Court of Montana ruled that Montana’s public nuisance abatement statutes “should not be utilized to require a livestock owner to prevent his or her stock from running free on county roads in an open range area.”15 Even though the livestock posed potential hazards, the court concluded that the state could not prevent the stockowners from running their livestock at large. However, the Finleys had to demonstrate that their livestock met the requirements of the state’s open range law (that is, purebred in accordance with pertinent laws).16 The case was remanded for the lower court to determine if the Finleys met this requirement.
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Nebraska

Proponents of Nebraska’s right-to-farm law, first enacted in 1982, argued it would stop sprawl and protect family farmers. Others countered that the law would cripple smaller farmers and violated constitutional rights to private property.1 Yet since the RTF law first passed, the number of Nebraska farms has dropped by 26 percent, with less than a percentage point in loss of farmland.2 So what does this legislation do in practice?

Nebraska’s RTF Law at a Glance

Nebraska’s law provides no explicit protection for farmland or family farmers. Rather, Nebraska’s RTF law, like those present in the other forty-nine states, centers on protecting certain types of operations from nuisance suits when their activities impact neighboring property, for example through activities like noise or pollution.

Conditions and Activities

To receive special RTF protections in Nebraska, operations must be engaged in the commercial production of farm products on over ten acres of land.3 As long as the operation existed before a change in the surrounding land or occupancy and as long as it was not a nuisance before the change, it is protected.4

Nebraska has a long-standing history of nuisance suits. In two cases decided in 1985, neighboring farmers and homeowners sued hog facilities (which in one case was a corporation) for nuisance. In both cases, the courts found the operation to be a nuisance, required the operation to cease the nuisance activity, and declared that the RTF law did not apply, as there had been no proximate change in land use or occupancy.5


Table 2.27 Nebraska’s Key RTF Provisions and National Comparison




	Nebraska’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if there is a change in locality.

	46%




	if they are there first.

	44%




	Operations are not immune from lawsuits …

	if they are a nuisance from the start.

	38%








In 1998, the RTF law was amended to include protections for grain warehouses and operations.6 Even though a business owner first brought a nuisance case against a grain elevator in 1997, the original court, when eventually hearing the case, considered whether the 1998 amendment nonetheless applied. The court ruled that the amendment to protect grain elevators from nuisance suits applied, even retroactively. On appeal, however, the Nebraska Supreme Court overturned this decision in 2002, holding that the legislature did not intend a retrospective application; thus the grain warehouse was not shielded from the 1997 nuisance action.7
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Nevada

Nevada’s right-to-farm law has attracted little controversy or general fanfare in the state. It exists alongside more general nuisance statutes that pertain to property at large, setting it apart nationally. The statutes have remained largely unamended since originally passed in 1985, except to extend protections to shooting ranges. Since Nevada passed its right-to-farm law during 1985, the number of farms has increased by 26 percent, while the number of acres used for farmland has decreased by 31 percent.1 So what does this law do in practice?

Nevada’s RTF Law at a Glance

Nevada’s RTF law protects certain agricultural activities from nuisance suits when they impact neighboring property, for example through activities like noise or pollution. Nevada’s statute protects any agricultural activity conducted on farmland that does not violate a federal, state, or local law.2 Nevada’s law requires that protected operations use good agricultural practices, defined as those that do not violate any laws or regulations.

Conditions and Activities

Nevada’s statute protects agricultural operations if the area around a facility changes after it begins operating.3 Agricultural activities on farmland are protected when they are established before surrounding nonagricultural activities. Nevada’s statute does not protect any activity that has a substantial adverse effect on public health or safety. Further, the activities cannot be injurious to health or offensive to the senses. The state law utilizes some unique language, protecting the “free use of property” from interference with the personal or comfortable enjoyment “of life.”4 The overall ambiguity of Nevada’s statute likely means agricultural operations cannot claim the same broad protections afforded in other states, although the full implications of the law have yet to play out in court.


Table 2.28 Nevada’s Key RTF Provisions and National Comparison




	Nevada’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if they are there first.

	44%




	Operations are not immune from lawsuits …

	if they do not comply with county laws.

	42%




	if they do not comply with federal laws.

	62%




	if they do not comply with state laws.

	68%




	if they do not comply with other laws.

	50%








Local Government

Nevada’s RTF law does not impact local government’s authority. In other state statutes, counties are provided the authority to regulate nuisances without the RTF law or other laws exempting agricultural land, as many other states do. For example, one county fined a swine operation for odor and then worked with it to create a plan to reduce the odor.5

Attorney Fees

In a recent nuisance case filed against a large-scale corporate dairy operation, the court considered whether to award attorney fees and costs to the operation.6 The Smith Valley Dairy argued that since the plaintiffs did not receive a preliminary or permanent injunction, damages, or any other relief requested in their complaint, the dairy was the prevailing party for the purposes of recovering litigation costs. However, the dairy had also made counterclaims against the plaintiffs in the litigation proceedings for abuse of process and civil conspiracy—contending that the plaintiffs conspired together to file a malicious nuisance claim. The court rejected these claims. It was therefore held that since the jury did not award either party a monetary judgment, there was no prevailing party entitled to cost recovery. Notably, the residents who sued the dairy had to defend themselves from paying attorney costs and fees.
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New Hampshire

Since enacting its right-to-farm law in 1985, New Hampshire has lost 20 percent of its acres of farmland while its number of farm operations has grown by 20 percent.1 Other pieces of legislation, like the state’s Granite State Farm to Plate Food Policy passed in 2014, explicitly help support small-scale producers.2 But what does New Hampshire’s RTF law do in practice?

New Hampshire’s RTF Law at a Glance

New Hampshire’s RTF law provides no explicit protection of farmland or farms by size (for example, small) or organization (for example, family). New Hampshire’s RTF law, like those present in the other forty-nine states, centers on protecting certain types of agricultural operations from nuisance suits when they impact neighboring property (for example, through noise or pollution). New Hampshire defines “protected agricultural operations” as any farm, agricultural, or farming activity.3 The law defines farms as any land, buildings, or structures where farming operations or activities are carried out, as well as the residences of any owners, occupants, or employees on the land.4

The types of activities that fall within the definition of “agriculture” and “farming” are very broad, encompassing practically every dimension of production, ranging from general growing and cultivation of crops to the application of chemicals; the spreading of compost, septage, and manure (as permitted by municipal and state rules); the husbandry of livestock and fur-bearing animals; forestry; aquaculture; and transportation related to marketing.5 The law also includes the transportation of farmworkers as part of farming operations and activities that are shielded from nuisance suits.6 In addition, the definition of “farming” and “agriculture” covers any management practices that involve technologies that are recommended “from time to time” by the University of New Hampshire or other pertinent state and federal agencies.7

Following a 2016 amendment to state law, agritourism also now falls within the definition of agriculture and can therefore be protected from nuisance lawsuits under the RTF law.8 Prior to this amendment, a court concluded in 2015 that agritourism was not part of the state’s definition of agriculture. The court then upheld that local zoning regulations could prohibit certain agritourism activities on land that was zoned rural residential and that allowed agriculture as a permitted use, in this case the hosting of a wedding on a Christmas tree farm.9 The legislature responded by amending the law to include agritourism in the definition of agriculture.10

New Hampshire also protects dog breeding as a “farm” use under its definition of agriculture. In a 2017 case involving a dispute on land zoned both residential and agricultural, a court ruled that breeding dogs on-site and selling them would fall within the meaning of “farming” because dogs could be considered livestock or fur-bearing animals.11 The court, however, clarified that the sale of animals alone (without breeding on-site) is not a customary farm occupation and therefore was not an allowed use under the town’s zoning ordinances.

Conditions and Activities

New Hampshire’s RTF law protects agricultural operations from public nuisance suits (those brought by the government on behalf of the general public) and private nuisance suits (those brought by people, like neighbors) when the local conditions in or around them change, as long as a series of conditions are met.12 First, agricultural operations are required to be in operation one year, but no more, meaning they do not have to predate neighboring property owners. Second, agricultural operations cannot be injurious to public health or safety. Third, such operations cannot have been a nuisance at the time they began. Fourth, they cannot act in negligent (failing to use prudent care) or improper ways.13 However, agricultural operations cannot be found negligent or improper when they conform to federal, state, and local laws, rules, and regulations.

Additionally, the RTF law stipulates that it does not “modify or limit” the duties and authorities of the Department of Environmental Services as pertains to the Safe Drinking Water Act and the Water Pollution and Waste Disposal Program.14 However, the existing laws in the state may not safeguard rural groundwater. While New Hampshire’s Safe Drinking Water Act regulates public water supplies, it is not clear that it protects private rural wells.15 The Water Pollution and Waste Disposal Program has established a National Pollutant Discharge Elimination System. This program seeks to abate all sources of water pollution by making them compliant with state or federal law, whichever is more stringent.16

Local Government

New Hampshire’s RTF law does not protect agricultural operations when local governments make determinations that the operations are injurious to public health or safety.17 For example, town health officers can regulate the prevention and removal of nuisances as they judge necessary for the health and safety of the people.18 The commissioner of the Department of Health and Human Services can also adopt other rules in line with the state’s Administrative Procedure Act.19 In addition, a separate public health statute explicitly states that sties and pens for swine, as well as privies, toilets, sinks, drains, cesspools, and septic tanks, cannot be constructed if public health officials determine them or the discharges from such facilities to be a nuisance or injurious to public health.20

Nothing in the RTF law expressly restricts the ability of local governments to control the planning, zoning, and related regulations in their communities.21 However, the state’s zoning code stipulates that agricultural activities, agritourism, and forestry activities shall not be unreasonably limited by municipal planning and zoning.22 The law then defines “unreasonable” as the failure of local land use authorities to recognize such activities as traditional, fundamental, and accessory uses of land.23

More generally, when zoning districts or locations do not explicitly address agricultural operations, they are assumed to be permitted, as long as they utilize best management practices.24 Operations can then expand, change their technology or markets, and change uses or activities.25 However, any such expansion, alteration, or change must comply with state and federal laws, alongside best management practices. In addition, some operations could be subject to permits, site plan reviews, or other forms of approval.

The right to fish is also protected in New Hampshire. In 1998, a movement began to create a Family Fishing Protection Act, which would have prevented local governments from enacting ordinances making commercial or recreational fishing operations nuisances.26 Although the 1998 act failed to pass and become law, nearly two decades later—in 2015—the legislature enacted the Traditional Commercial and Recreational Fishing Protection Act, which prohibits local ordinances from declaring commercial or recreational fishing operations to be nuisances solely because of the nature of their business but which does allow for the local regulation of such operations, including their expansion, in order to prevent nuisance conditions from arising.27 The act also protects commercial and recreational fishing operations from public and private nuisance suits due to a change in ownership or a change in the locality around the operation.28


Table 2.29 New Hampshire’s Key RTF Provisions and National Comparison




	New Hampshire’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if there is a change in locality.

	46%




	once in operation for a year.

	48%




	Operations are not immune from lawsuits …

	if they do not comply with county laws.

	42%




	if they do not comply with state laws

	68%




	if they are a nuisance from the start.

	38%




	if they are negligent.

	46%




	if they do not comply with federal laws.

	62%




	if they do not comply with other laws.

	50%




	Other important details

	RTF supersedes local ordinances and laws.

	62%








Attorney Fees

New Hampshire’s RTF law does not explicitly address the burden of paying attorney fees. However, New Hampshire law does allow the courts to award attorney fees in “any action commenced, prolonged, required or defended without any reasonable basis in the facts provable by evidence, or any reasonable claim in the law as it is, or as it might arguably be held to be.”29

This law played out in a 1992 case in which a town and the operators of a mobile park each sued a neighboring agricultural property over the application of chicken manure, which was not plowed under for weeks. The mobile park operator sought attorney fees on the basis that the chicken manure was spread intentionally to harass the residents of the mobile park. The town, on the other hand, which had informed the agricultural operation that the manure was a public nuisance, sought attorney fees because the operation was knowingly prolonging the litigation. The town and the mobile park operator were originally awarded both injunctive relief (stopping the practice) as well as attorney fees. On appeal, the New Hampshire Supreme Court upheld the award of attorney fees.
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New Jersey

Legislators justified New Jersey’s right-to-farm law as “mitigat[ing] unnecessary constraints on essential farming practices” so long as they were “nonthreatening to the public health and safety.”1 Since the law was first enacted in 1983, the state has lost 25 percent of its farmland acres while the number of farm operations has grown by 4 percent.2 So what does this legislation do in practice?

New Jersey’s RTF Law at a Glance

New Jersey’s RTF law provides no explicit protection for farmland, nor does the state tailor its protection to small or family farms. Rather, New Jersey’s RTF law, like those present in the other forty-nine states, centers on broadly protecting commercial farms from nuisance suits when they impact neighboring property, for example through noise or pollution. After sweeping 1998 amendments, the state expanded its RTF protections to “farm management units” that can be a parcel or parcels of land, buildings, facilities, or other structures that may not be proximate to one another but are operated as a single enterprise.3 The extension of RTF protections to farm management units forthwith protected consolidated and expanded farming operations where farmers no longer resided on their primary properties.4 Such farm management units can fall into one of three defined categories. First, a unit can be five acres or more producing agricultural or horticultural products worth $2,500 or more (and meet Farmland Assessment Act eligibility criteria for property taxes). Second, a unit can be less than five acres that produces agricultural or horticultural products worth $50,000 or more (and meet Farmland Assessment Act eligibility criteria for property taxes). And third, as of a 2015 amendment, a unit can also include beekeeping or other apiary/pollination services and products worth $10,000 or more.5 Permissible activities for commercial farm owners are extensive and include processing and packaging agricultural outputs.6

RTF Administrative Process: County and State Level

Since its inception, New Jersey’s RTF law has shielded commercial agricultural operations from public nuisance lawsuits (filed on behalf of the people by the government) and private nuisance lawsuits (filed by individuals).7 However, the 1998 amendments markedly expanded protections afforded to commercial farms by disallowing immediate court action and instead requiring that complaints first be filed with county agriculture development boards or the State Agriculture Development Committee.8 Further, boards became the ultimate power determining whether an agricultural practice warranted RTF protection. The 1998 amendment and “fortifying” of the state’s RTF law set forth an administrative process to achieve these ends.9

Under this administrative process, rather than proceeding directly to court, the local agricultural board determines whether the RTF law protects the commercial farm from being a public or private nuisance or from being deemed to otherwise invade the use or enjoyment of nearby lands.10 There are two principal ways a commercial farm can be protected. In the first, an operation, activity, or structure is protected from nuisance suits if it meets the agricultural management practices adopted by the State Agriculture Development Committee.11 In the second, an operation, activity, or structure will receive RTF protections if the agricultural board determines it is a generally accepted agricultural practice or operation. In both cases, an agricultural operation, activity, or structure still should meet relevant federal and state statutes, rules, and regulations.12

The results of the administrative process are binding unless the decision is later appealed to the appellate court.13 In practice, however, the board’s interpretation of a case can often influence a court’s decision on appeal, because in many cases courts will give great weight to the board’s expertise.14 In one case, neighbors appealed the county board’s and then the State Agriculture Development Committee’s determination that the use of a liquid propane cannon noisemaking device was a generally acceptable practice because it protected sweet corn from pests. The superior court then upheld that the practice was allowed under the RTF law, mostly relying on the mediation process.15

Further, once commercial agricultural operations comply with recommendations via the administrative process, they gain an irrebuttable presumption that they are not public or private nuisances.16 In effect, this means nuisance suits nearly become impossible for aggrieved neighbors to file in court, as the administrative process creates a binding presumption that agricultural operations are not nuisances.

However, if the commercial farm or operation poses a direct threat to public health and safety, it may lose its special protections afforded by the RTF law.17 The State Agriculture Development Committee, in consultation with the attorney general and the Department of Health and Senior Services, determines what constitutes a direct threat to public health and safety.18

Local Government

New Jersey relies on local agricultural boards and the State Agriculture Development Committee not only to prevent the initial filing of nuisance lawsuits against commercial farming operations but also to prevent the use of local ordinances, zoning, and regulations that conflict with the RTF law. If a board or the committee recommends an agricultural management practice or deems it generally accepted, municipalities cannot enact laws to the contrary. In effect, this means—in the words of the Supreme Court of New Jersey—that “the Right to Farm Act preempts municipal land use authority over a commercial farming operation.”19 Once a commercial farming operation uses a board-recommended practice, it may do any of the following: (1) produce livestock, poultry, and agricultural and horticultural crops; (2) process and package agricultural products from the farm; (3) operate a farm market; (4) control pests, predators, and diseases of plants and animals; (5) conduct on-site disposal of organic agricultural wastes; (6) generate renewable energy on-farm; or (7) conduct agriculture-related educational and recreational activities.20 This holds as long as the activities do not directly threaten public health or safety and the operation complies with federal and state laws.

If any conflicts arise between a commercial farm and a municipality, the RTF law gives local agriculture development boards the primary authority to resolve such disputes, with appeals possible to the State Agriculture Development Committee.21 As with claims of nuisance, before a dispute between a commercial farm and a local government can be brought in court, it must first be addressed by the county board and the State Agriculture Development Committee.

New Jersey courts have ruled that the courts are improper places to initially address the following issues: (1) whether a farming operation meets the definition of a “commercial farm” under the RTF act; (2) whether a specific activity constitutes a generally accepted agricultural operation or practice; and (3) whether a certain activity is a direct threat to public health and safety such that RTF protections would not apply.22 One court opined, “We recognize that the task before the agricultural boards is complex. Agricultural activity is not always pastoral. The potential for conflict between farming interests and public health and safety exists. Nevertheless, we repose trust and discretion in the agricultural boards to decide carefully future disputes on a case-by-case basis and to balance competing interests.”23


Table 2.30 New Jersey’s Key RTF Provisions and National Comparison




	New Jersey’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are not immune from lawsuits …

	if they do not comply with federal laws.

	62%




	if they do not comply with state laws.

	68%




	if they do not comply with other laws.

	50%




	Other important details

	RTF supersedes local ordinances and laws.

	62%




	RTF supersedes local ordinances and laws in agricultural zones.

	12%




	RTF protects processing.

	48%
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New Mexico

Advocates of the right-to-farm law in New Mexico argue it protects farms and farmland from urban newcomers.1 Since first enacted in 1981, the number of farm operations in the state has increased by 83 percent, while the acres in farmland have decreased by 15 percent.2 Governors cited the loss of dairy operations and urban encroachment as motivation for signing 2014 and 2016 amendments to the state’s RTF law.3 But what does this legislation do in practice?

New Mexico’s RTF Law at a Glance

New Mexico’s RTF law provides no explicit protection for family farms or farmland. Rather, New Mexico’s law, similar to those present in the other forty-nine states, protects activities and operations from nuisance suits when they impact neighboring property, for example through noise or pollution. When first passed in 1981, New Mexico’s RTF law limited its protections to agricultural operations, meaning the use of land for the production of plants, crops, trees, livestock, poultry, fish, forest products, and orchard crops.4 A 1991 amendment expanded the law’s protections markedly by extending them to agricultural facilities, including any land, building, structure, pond, machinery, or equipment that is used for the commercial production of crops, livestock, or honey.5 The 1991 amendment also greatly broadened the types of activities that fall within the definition of a protected agricultural operation. Protected activities now include most activities commonly associated with farming, as well as pesticide and herbicide application; animal production, such as breeding, hatching, feeding, slaughtering, and processing; the manufacturing of feed for poultry or livestock; the operation of a roadside market; and the application of changed or new technology, practices, processes, or products.6 Unlike agricultural facilities, agricultural operations do not have to be “commercial” to receive RTF protections, though they can be.7

Conditions and Activities

Once in existence for more than one year, agricultural operations and facilities are protected from nuisance suits arising out of changed conditions in or around the location of the operation or facility.8 The date of establishment for an agricultural operation is the day it commenced, and for an agricultural facility it is when it was originally constructed. This date remains unaltered even if the operation or facility subsequently expands or adopts new technologies. In 2016, the law was amended to include a provision that anyone who purchases, rents, leases, or occupies land near a previously established operation or facility may not sue for nuisance unless the operation or facility has substantially changed in nature and scope.9 In other words, if an operation or facility substantially changes, only existing neighbors can bring a nuisance lawsuit at any point after the substantial change occurs. The law does not define what “substantial change” means.

New Mexico’s RTF protections apply only if the operation or facility was not a nuisance when it began and was not operated negligently or illegally.10 In 2014, an amendment broadened the protections afforded to agricultural operations and facilities by removing the requirement that they also be operated properly.11

As of 1991, none of the provisions in New Mexico’s RTF law prevent persons from recovering damages for injuries resulting from polluted stream water or water overflows onto their land.12

Local Government

No unit of local government can impose local nuisance regulations on agricultural operations or facilities or require that they stop certain activities as a result of being found to be a nuisance under the state’s RTF law if the operations or facilities were located within the corporate limits of a municipality as of April 8, 1981.13


Table 2.31 New Mexico’s Key RTF Provisions and National Comparison




	New Mexico’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if there is a change in locality.

	46%




	if any type of agricultural production predated operation.

	4%




	once in operation for a year.

	48%




	Operations are not immune from lawsuits …

	if they are a nuisance from the start.

	38%




	if they are negligent.

	46%




	if they pollute water.

	36%




	Other important details

	Attorney fees are awarded to prevailing defendant.

	34%




	RTF supersedes local ordinances and laws.

	62%




	RTF protects processing.

	48%








Attorney Fees

As of a 1991 amendment, an agricultural operation can recover the money it spent defending itself if a court determines that the nuisance lawsuit was frivolous.14 This and similar language may have a chilling effect on the filing of nuisance suits in favor of industrial operators.15
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New York

New York’s right-to-farm law promises to promote a strong agricultural economy, with a more recent emphasis on agritourism.1 The state’s agricultural preservation law describes agricultural lands as “irreplaceable state assets.”2 Further, New York’s constitution vows to protect its scenic beauty while developing and improving agricultural land.3 Yet since legislators first passed the initial RTF law in 1982, the number of farmers in the state has dropped by 20 percent and the amount of farmland by 25 percent.4 So what does the state’s RTF law do in practice?

New York’s RTF Law at a Glance

Similar to those in other states across the nation, New York’s RTF law does not afford family farms particular rights or explicitly prevent suburban sprawl, counter to common perception.5 Rather, the state uniquely centers its law on agricultural districts. The state’s RTF law uses such districts to protect those within it from nuisance suits over matters like noise or pollution. Landowners can propose the creation of an agricultural district to their county legislative body, as long as they own at least 250 acres.6 In addition, any owners of land engaged in agricultural production outside of such districts can receive RTF protections if they used their land (both the land they own as well as any additional rented land) for selling crops, livestock, or livestock products for the preceding two years.7 When land is located in an agricultural district, a disclosure must be made to potential buyers of the property, as well as recorded in property transfers. Such disclosures state that within the district, farming activities could cause noise, dust, and odors.8

Conditions and Activities

New York’s RTF law pertains only to private nuisance suits (those brought by people, like neighbors), not to public nuisance suits (those brought by the government on behalf of the general public).9 For agricultural practices to receive protection from private nuisance suits, the commissioner of agriculture and markets issues an opinion on whether the practices are “sound.”10 Any person may request that the commissioner issue such an opinion.11 The law defines “sound” agricultural practices as those deemed necessary for on-farm production, preparation, and marketing of agricultural commodities. Examples include the operation of farm equipment, the proper use of agricultural chemicals and other crop protection methods, agricultural tourism, and direct sales to consumers of agricultural commodities. A timber operation—including the on-farm production, management, harvesting, processing, and marketing of timber grown on the farm—also can be considered a sound agricultural practice, so long as the operation encompasses at least seven acres and grosses more than $10,000 in sales.12

The RTF law requires that before issuing an opinion, the commissioner consult with appropriate state agencies and the state’s advisory council on agriculture.13 The commissioner is required to consider whether the practice at hand is utilized by a farm owner or operator participating in the Agricultural Environmental Management Program. The commissioner may consult with either the USDA Natural Resources Conservation Service or the New York State College of Agriculture and Life Sciences.14 A New York court used these guidelines to rule in 2006 that sound agricultural practices should be necessary and legal; not cause bodily harm or property damage off the farm; and be reasonably effective in achieving their intended results.15 In a 1998 case, a not-for-profit organization that represented residents proximate to a hog facility tried to challenge the opinion of the commissioner of agriculture and markets, which stated that the hog facility’s agricultural practices were sound.16 The court offered that the commissioner must balance both the promotion of agriculture and the protection of the environment, which “oftentimes conflict as new technologies and methodologies transform agriculture.” A consequent investigation supported the commissioner’s opinion that the hog farm’s manure management practices were sound, which then barred the residents from filing a private nuisance suit.17

Any opinion issued by the commissioner must be published in a newspaper of general circulation in the area surrounding the property under consideration.18 Written notice of the opinion must also be provided to the owners of the property or any adjoining property owners. While opinions generally are final, the law allows those affected to initiate a review of the opinion within thirty days after its publication.19

The Environmental Conservation Law has required, since 2009, concentrated animal feeding operations (industrial-scale animal facilities that meet size thresholds) to acquire a CAFO general permit. However, operators were provided a choice to adhere to the ECL or continue operating under a less restrictive version of the permit as determined by the 2004 Clean Water Act. That permit allows for discharge, whereas the ECL version does not.20

Local Government

New York’s public health law allows local governments to investigate and examine allegations of nuisances that affect the security of life and health in any locality.21 Under these laws, local boards of health are required to examine all complaints by inhabitants that relate to nuisances or activities that are dangerous to life or health. To investigate, local health officers may enter upon or within any place or premises where a nuisance or dangerous condition exists. After examining and then providing a written statement of their results and conclusions, they can order the suppression and removal of nuisances and conditions detrimental to life or health.22

However, the same law provides special protections for on-farm agricultural activities. They cannot be considered a private nuisance if (1) the farm’s activities came before those surrounding it; (2) the activities have not increased substantially in magnitude or intensity; and (3) they do not cause dangerous life or health conditions, as determined by New York’s commissioner of health or any local health officer or local board of health.23 The law’s definition of a farm includes stock, dairy, poultry, fur-bearing animal, fruit, and truck farms; plantations; orchards; nurseries; greenhouses; and other similar structures used primarily for the raising of agricultural or horticultural commodities.24

Taken together, if a local board of health determines an agricultural activity does not endanger life or health, the activities cannot be deemed a private nuisance.25


Table 2.32 New York’s Key RTF Provisions and National Comparison




	New York’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if they are there first.

	44%




	once in operation for two years.

	6%




	Other important details

	Attorney fees are awarded to prevailing defendant.

	34%




	RTF supersedes local ordinances and laws in agricultural zones.

	12%




	RTF protects processing.

	48%








Attorney Fees

If the commissioner declares an agricultural practice sound and a party still brings a nuisance lawsuit, the court must award the defendant (whose agricultural practice was deemed sound) the fees and other expenses paid in that party’s defense.26 However, courts can choose not to award such fees if they determine that the plaintiff either is substantially justified in bringing the case or there are special circumstances that make the award of fees and expenses unjust.
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North Carolina

Legislators proposed a right-to-farm law in North Carolina as a tool to “encourage the development and improvement of its agricultural land and forestland for the production of food, fiber, and other products.”1 Since passing its first RTF law in 1979, the state has 51 percent fewer farms and 29 percent fewer acres of farmland.2 So what does this legislation do in practice?

North Carolina’s RTF Law at a Glance

North Carolina’s RTF law provides no explicit protection for farmland. Rather, North Carolina’s RTF law, like those present in the other forty-nine states, centers on protecting certain types of agricultural and forestry operations from nuisance suits when they impact neighboring property, for example through noise or pollution. The state defines nuisance as actions that are “injurious to health, indecent, offensive to the senses, or an obstruction to the free use of property.”3 North Carolina’s RTF law protects agricultural operations and facilities related to the commercial production of crops, livestock, poultry, livestock products, and poultry products.4 Since an amendment in 1991, the RTF law also protects forestry operations engaged in activities related to growing, managing, and harvesting trees from nuisance suits.5

Before bringing an action in court for a farm nuisance dispute, North Carolina typically requires mediation.6 This means that the court appoints a mediator to try to develop an agreement before a case proceeds to court. Upon the written agreement of all parties, however, this requirement can be waived.

Conditions and Activities

When it was first enacted in 1979, North Carolina’s RTF law protected agricultural operations from nuisance lawsuits arising out of changed conditions in the area surrounding the operations. However, the protections applied only after operations had been in existence for at least one year.7 A 1985 case, Mayes v. Tabor, tested the limits of the original RTF law. In Mayes, the North Carolina Court of Appeals concluded that if a farm came into existence after the establishment of a surrounding land use—in that case, a private camp—the farm was not protected by the RTF law because the lawsuit did not arise out of any changed circumstances in or around the location of the farm.8 In other words, because the camp was there first, the agricultural operation in Mayes was not protected. In this respect, North Carolina’s initial RTF protections were essentially a “coming to the nuisance” defense that allowed preexisting farms to avoid nuisance liability arising from those who might later move onto neighboring lands. Likewise, the original RTF policy stated, “When other land uses extend into agricultural and forest areas, agricultural and forestry operations often become the subject of nuisance suits. As a result, agricultural operations are sometimes forced to cease operations.”9

In 1994, the court of appeals further interpreted the RTF law, finding that although the aim of the law was to protect “any agricultural operation, without limitation, when the operation was initially begun,” the law was not intended to protect operations where the nature of the agricultural activities fundamentally changed.10 Accordingly, the court held that when a turkey farm changed to a hog production facility, it was a fundamental change that deprived the farm of the state’s RTF protections.

However, the meaning of the RTF law changed dramatically with amendments in 2013. They forthwith identified what cannot be considered a fundamental change, effectively allowing operations to substantially change while still maintaining RTF protections.11 As a result of the amendments, courts can no longer treat the following changes as “fundamental”: ownership or size changes; stopping operations for three years or less; participation in a government-sponsored program; using a new technology; or changing the type of agricultural and forestry product produced.12

Numerous other lawsuits and ensuing amendments furthered the protection of agricultural and forestry operations by making it harder to bring nuisance actions. Between 2014 and 2015, dozens of lawsuits were brought by neighbors of multiple hog facilities owned by Murphy-Brown LLC, a subsidiary of Smithfield Foods Inc.—a firm mostly held and run by investors and executives in China—alleging various nuisances related to the facilities.13 These cases were consolidated, and multiple trials followed. In one of the cases, Murphy-Brown attempted to use the state’s RTF law in order to bar a suit by those neighboring its facility, but the court found that the RTF law did not apply because the plaintiffs had been on their land before Murphy-Brown began its nearby swine operations.14 As the court stated, “Here, plaintiffs’ use of their properties as residences did not extend into an agricultural area. Their land use had been in existence well before the operations of the subject farms began.”15 Accordingly, the court held that the RTF law did not bar the neighbors’ claims.

In a direct response to the Murphy-Brown lawsuits, the North Carolina General Assembly in 2018 once again amended the state’s RTF law: “Regrettably, the General Assembly is again forced to make plain its intent that existing farms and forestry operations in North Carolina that are operating in good faith be shielded from nuisance lawsuits filed long after the operations become established.”16 Since the 2018 amendments, nuisance lawsuits may be filed against an agricultural operation only if three conditions are met.17 First, only legal possessors of real property can now file suit. This means that while a renter or a spouse of the legal property owner could bring a nuisance lawsuit against an agricultural or forestry operation, family members (like children) who do not reside on the property would not be able to. Real property can include land, buildings, and mobile homes fixed in place.18 Second, only those who live within one-half mile of the alleged nuisance or activity can file suit.19 In practice, this means that those who experience air or water contamination farther away could be disqualified from filing lawsuits. Finally, any nuisance lawsuit against an agricultural or forestry operation must be filed within one year of the operation’s establishment or within a year of a fundamental change.20 These amendments have not gone without challenge. Plaintiffs sued the State of North Carolina, maintaining that the amendments constituted a legislative overreach of the state’s police power and violated the Law of the Land Clause of the North Carolina Constitution.21 North Carolina’s appellate court, however, held that the amendments were constitutional.22

The 2018 amendments also removed the RTF law’s original stipulation that operations can be protected only if there is a subsequent change in the area surrounding the operation. In other words, agricultural operations no longer need to be there first in order to be protected by the RTF law. The 2018 amendments, however, did not apply to the Murphy-Brown cases because those lawsuits were brought prior to the effective date of the amendments.23

The 2018 amendments also completely removed the stipulation that RTF protections did not apply when operations were negligent or improper.24 However, the RTF law does not apply to any lawsuit for trespass, personal injury, strict liability, or other torts besides nuisance.25 Further, if the lawsuit is not specific to nuisances, injunctive relief (meaning stopping the offending activities) remains possible for other causes of action.

In addition, agricultural and forestry operations can still be liable for nuisance damages if they pollute or change the conditions of the waters of any stream or overflow onto the lands of another person, firm, or corporation.26 However, agricultural operations are exempt from certain pollution control laws if they meet the following conditions: the processing activities are carried out by the owner; the activities produce no more than 1,000 gallons of wastewater per day; the wastewater is disposed of by land application; no wastewater is discharged to surface waters; the disposal of the wastewater does not result in any violation of surface water or groundwater standards; and the wastewater is not generated by an animal waste management system.27 Elsewhere, an “animal waste management system” is defined as a combination of structures and nonstructural practices serving a feedlot that provide for the collection, treatment, storage, or land application of animal waste.28 Despite these exemptions, the operation could still be liable for nuisance under the RTF law for some instances of pollution.29

Local Government

North Carolina’s RTF law voids local ordinances that would make agricultural or forestry operations a nuisance. However, operations that predate the RTF law’s 1979 enactment are not protected if they were located within a city’s limits at that time.30

Other North Carolina laws also limit the ability of local governments to regulate potential agricultural nuisances. For example, although one law allows counties to “remove, abate, or remedy everything that is dangerous or prejudicial to the public health or safety,” the law specifically does not apply to “bona fide farms,” unless the property is being used for nonfarm purposes.31 Similarly, another law provides that “county zoning may not affect property used for bona fide farm purposes,” except in cases where the farm property is being used for nonfarm purposes.32

With respect to swine operations specifically, courts have interpreted the state’s Swine Farm Siting Act as well as its Animal Waste Management Systems rules as voiding local attempts to provide more stringent oversight of swine facilities.33

Caps on Payments for Damages

In 2014, as part of the consolidated Murphy-Brown lawsuits, ten neighbors of an industrial hog-feed facility owned by Murphy-Brown brought a lawsuit against the commercial hog producer alleging various nuisances related to the operation.34 In 2018, four years after the case was filed, a jury awarded each neighbor of the hog-feed facility $75,000 in compensatory damages for the loss of the use and enjoyment of their property.35 Between the time when the McKiver v. Murphy-Brown lawsuit was first filed and when the jury’s verdict was issued, the North Carolina legislature responded by passing another RTF amendment that limited the damages that plaintiffs could receive when they won nuisance suits.36 This 2017 amendment restricted compensatory damages under the RTF law by basing them exclusively on the loss of property values.37 The amendment was a departure from a long-standing measure of recovery in nuisance suits in North Carolina, which had—for over a century—allowed plaintiffs to recover for the loss of use and enjoyment of their property, in addition to the loss of property values.38

Since the passing of the 2017 amendment, damages for private nuisance claims under the RTF law are now measured as follows: (1) for permanent nuisances, compensatory damages are measured by the reduction in the fair market value of the plaintiff’s property caused by the nuisance, not to exceed the fair market value of the property; (2) for temporary nuisances, compensatory damages are limited to the diminution of the fair rental value of the plaintiff’s property caused by the nuisance.39

Crucially, the 2017 amendment also added that the limitations on damages apply “to any private nuisance claim brought by any party based on that party’s contractual or business relationship with an agricultural or forestry operation.” In effect, this means that subsidiary corporations, like Murphy-Brown, receive the same RTF protections from paying damages as their parent corporations, like Smithfield, do. The limits on compensatory damages put in place with the 2017 amendment did not, however, affect the damages awarded in the Murphy-Brown case because that lawsuit was filed prior to the passing of the amendment.40


Table 2.33 North Carolina’s Key RTF Provisions and National Comparison




	North Carolina’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if boundaries or size of operations change.

	34%




	if they use a new technology.

	30%




	if they produce a different product.

	26%




	if there is an ownership change.

	26%




	if there is a cessation or interruption in farming.

	26%




	once in operation for a year.

	48%




	Operations are not immune from lawsuits …

	if they pollute water.

	36%




	Other important details

	Attorney fees are awarded to prevailing party.

	14%




	RTF supersedes local ordinances and laws.

	62%








In addition to compensatory damages, the same jury in the McKiver case also awarded the neighbors $5 million in punitive damages—meaning damages intended to punish a defendant for egregiously wrong acts and to deter others from committing similar acts.41 However, because North Carolina’s law caps punitive damages at $2.5 million, the jury verdict was reduced.42 When the McKiver case went up on appeal, the court vacated the award of punitive damages after concluding that financial evidence of Smithfield Foods and WH Group—the legal parent entities of Murphy-Brown—should have been excluded because it could have unfairly prejudiced the jury against big businesses.43 The case was therefore remanded back down to the lower court for a rehearing on the issue of punitive damages.

After the McKiver case was decided, a 2018 amendment to the state’s RTF law further changed the circumstances under which punitive damages can be imposed in nuisance suits against agricultural and forestry operations.44 Now, punitive damages are not allowed at all, unless within the previous three years the operations were subject to conviction or a civil enforcement action relating to the alleged nuisance.45

The impact of the RTF amendments, passed with various Murphy-Brown cases in mind, have yet to fully play out. Moving forward, however, current law will starkly reduce compensation for neighbors because property values are often lower in rural and minority communities.46 North Carolina’s hog confinement facilities are located disproportionately in communities with higher levels of poverty and numbers of nonwhite persons.47

Attorney Fees

North Carolina allows attorney fees to be awarded to either party in a nuisance action against an agricultural or forestry operation if the action or the defense is considered frivolous or malicious.48 “Frivolous” generally refers to legal actions intended to harass, delay, or embarrass. “Malicious” generally encompasses wrongful actions performed because of wicked or mischievous motives.
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North Dakota

Proponents advocated North Dakota’s right-to-farm law as a tool to protect family farmers and farmland from development.1 But since the law first passed in 1981, the number of farms in the state has dropped by 28 percent, with 2 percent fewer acres of farmland.2 So what does this legislation do in practice?

North Dakota’s RTF Law at a Glance

North Dakota’s law provides no explicit protection for farmland or family farmers. Rather, North Dakota’s RTF law centers on protecting certain types of operations from nuisance suits when their activities impact neighboring property, for example through noise or pollution. The types of production that receive protection are expansive, including the commercial production of plants and animals, horticulture, floriculture, viticulture, forestry, dairy, livestock, poultry, bees, and any and all forms of farm products and farm production, as well as the disposal of those products by “marketing or other means.”3 In 1999, North Dakota altered its original law to extend protections to corporations and limited liability companies that complied with the state’s Corporate Farming Law, which limits corporate ownership of farmland.4 Then in 2001, the legislature added language to protect corporations and LLCs regardless of their compliance with the Corporate Farming Law.5 Also in 2001, livestock auction markets gained RTF protections.

Changes in corporate protection have played a crucial role in different outcomes for farming operations. In a 1986 case, a farmer sued a neighboring corporate landowner, American Crystal Sugar Company, claiming that wastewater lagoons damaged the plaintiff’s farmland. While the trial court thought American Crystal’s activities qualified as an “agricultural operation,” its decision was overturned when the North Dakota Supreme Court ruled that the American Crystal Sugar Company was not protected because it did not meet the requirements of the state’s Corporate Farming Law.6 Since that time, corporations have gained access to RTF protections in North Dakota. In 2005, the state supreme court ruled that Minto Grain, a limited liability corporation, warranted RTF protections when a neighboring family that owned a trucking business claimed nuisances of noise, dust, and fumes.7 The state supreme court did not believe the legislature originally intended RTF protections for the “preparation and marketing [of agricultural] products by large national corporations”8 but nonetheless extended protections to Minto Grain, in accordance with recent amendments.


Table 2.34 North Dakota’s Key RTF Provisions and National Comparison




	North Dakota’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if there is a change in locality.

	46%




	once in operation for a year.

	48%




	Operations are not immune from lawsuits …

	if they are a nuisance from the start.

	38%




	if they are negligent.

	46%




	if they pollute water.

	36%




	Other important details

	RTF supersedes local ordinances and laws.

	62%








In 2012, North Dakota voters adopted a constitutional amendment sponsored by the North Dakota Farm Bureau, stating, “The right of farmers and ranchers to engage in modern farming and ranching practices shall be forever guaranteed in this state. No law shall be enacted which abridges the right of farmers and ranchers to employ agricultural technology, modern livestock production, and ranching practices.”9 Missouri is the only other state in the nation with a similar constitutional amendment.

Conditions and Activities

A series of conditions clarify the context in which RTF protections apply. If operations meet such conditions, like operating for a year and not being a nuisance at the time it begins, those operations cannot be deemed a nuisance under state or local laws.10 If conditions around the facility change, the protections for the operation still hold.

Certain activities, though, are not protected by the RTF law. For example, the statute does not protect operations that fail to use proper care (that is, operate negligently) or that pollute any stream water or cause any overflow onto the lands of another.11 North Dakota’s law allows a plaintiff to recover damages when an agricultural operation pollutes stream water but does not stipulate whether this includes groundwater. Air pollution also is not mentioned.

Local Government

North Dakota’s RTF law voids any municipal ordinance that declares an operation a nuisance or requires it to stop (when meeting the aforementioned criteria).12 However, local governments can enforce ordinances when agricultural operations are operating improperly or negligently or are within the corporate limits of a city.13
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Ohio

Ohio legislators proposed a right-to-farm law as a tool to preserve agricultural land.1 But since the law first passed in 1982, the number of farms in the state has dropped by 11 percent, with 12 percent fewer acres of farmland.2 So what does this legislation do in practice?

Ohio’s RTF Law at a Glance

Ohio’s RTF law, first passed as the “Agricultural District Program,” was among only six in the nation that tailored protection to agricultural districts. County auditors and sometimes councils stipulated what land was enrolled in such districts.3 Among other things, such districts were required to be at least ten acres or more.4 However, amendments contained within 2,000 pages of the state’s 2019 budget bill and passed that July no longer require operations to take place within an agricultural district.5 The law now protects agricultural activities on any land exclusively used for agricultural production.6 Types of production protected include commercial aquaculture, animal husbandry, and commercial crops as well as processing, drying, storage, and marketing. A 2012 amendment also added biomass/biodiesel production as protected activities.7

Conditions and Activities

For agricultural activities to be protected through the RTF law, the statute stipulates that they should predate the activities or interests of the person or entity filing the lawsuit. Despite this, Ohio Fresh Eggs, a limited liability corporation with over 2.5 million birds, was able to successfully claim in court that it was there first through general agricultural land use.8 Initially, a farmer who predated the egg facility filed a complaint with the Ohio Environmental Protection Agency over air pollution. However, the Ohio Environmental Protection Agency ruled the facility was exempt. The farmer appealed, and Ohio’s Environmental Review Appeals Commission ruled that the facility did violate the state’s pollution laws. Ohio Fresh Eggs followed with its own appeal. The court then determined that the corporation’s activities met the definition of agricultural production as defined in the state’s RTF and air pollution control laws.9 The court also considered whether there was a change in the type of agricultural use of the land, as the farmer had lived on his property since 1967 and the egg operation began in 1996 (as Buckeye Egg Farm Limited Partnership).10 The court ruled that the LLC operated on land designated for agricultural purposes since at least the 1930s, thus meeting one of the five conditions necessary for exemption under the air pollution control act and overturning the Environmental Review Appeals Commission’s decision.11 In a separate case, a court ruled that even if an agricultural operation bought its land after a plaintiff, it still had the “there first” defense if the type of activity had not changed.12

To receive RTF protections, the state also requires that agricultural activities not be in conflict with federal, state, and local laws and be conducted in accordance with common agricultural practices.13 Common practices and activities include cultivating crops and changing rotation; raising livestock and changing the species of livestock; operating under a livestock contract; storage and application of fertilizer, manure, pesticides, and other chemicals commonly used in agriculture; change in corporate structure or ownership of the operation; the expansion, contraction, or change in operations; and any agricultural practice accepted by local custom.14 Agricultural activities conducted outside municipal boundaries may not be subject to public nuisance suits or other local or state regulatory violations if they are done in accordance with “generally accepted agricultural practices” and do not have a “substantial, adverse effect on the public health, safety, or welfare.”15 The meanings of “generally accepted agricultural practices” and “substantial, adverse effect” are not defined.

Formerly, Ohio had a unique provision that did not allow one farmer to use the RTF law when suing another farmer. The sweeping 2019 amendments, though, now allow agricultural operators to use the RTF defense, even if sued by a farmer. Farmers who are aggrieved or adversely affected by an agricultural operation’s violation of the state’s environmental protection laws may also file complaints that sometimes lead to lawsuits.16


Table 2.35 Ohio’s Key RTF Provisions and National Comparison




	Ohio’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if they are there first.

	46%




	if there is an ownership change.

	26%




	if boundaries or size of operation change

	34%




	Operations are not immune from lawsuits …

	if they do not comply with federal laws.

	62%




	if they do not comply with state laws.

	68%




	if they do not comply with other laws.

	50%




	Other important details

	RTF supersedes local ordinances and laws.

	62%




	RTF protects processing.

	48%








Local Government

The RTF law allows citizens to bring an action to address a nuisance in the name of the state or a municipal entity respective to the county they live in.17 In such cases, citizens must post a bond of no less than $500. The particular amount is determined and approved by the court. If the court decides the suit was wrongfully brought, dismissed, or not fully prosecuted, the agricultural operation can claim damages in the amount of the bond. Operations typically cannot claim more than this original bond amount, even if they later claim to have incurred greater expenses in their defense.18

Townships have some power to prohibit the use of land or construction of buildings for agricultural purposes when that land is less than five acres in size. However, they have no authority to regulate activities on parcels larger than five acres.19 For instance, a proposed dairy operation containing over 2,000 cows claimed in court that a township could not require a land use permit for its operation. The court agreed, ruling that the township could not regulate the operation, as it was on agricultural land.20
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Oklahoma

Controversy has surrounded the right-to-farm law in Oklahoma since major amendments in the early 1990s.1 Some argue that the law protects family farms, while others counter that it paves the way for corporate agriculture.2 Since the law first passed in 1980, the number of farms in the state has increased by 7 percent, with about the same amount of land in farms.3 So what does the state’s RTF statute do in practice?

Oklahoma’s RTF Law at a Glance

Oklahoma’s RTF law, first passed in 1980, does not explicitly protect family farms or farmland from development. Rather, Oklahoma’s RTF law, like those present in the other forty-nine states, centers on protecting certain agricultural activities on farmland and ranchland from nuisance suits when they impact neighboring property, for example through noise or pollution.4 In 2000, an amendment added the production of livestock or agricultural commodities and forestry activities to the definition of “farmland,” including associated buildings and structures.5 Activities protected from nuisance suits range from growing horticultural and agricultural crops to new technology, pens, barns, fences, and other so-called improvements designed for the sheltering, restriction, or feeding of animal or aquatic life, for storage of produce or feed, or for storage or maintenance of implements.6

Conditions and Activities

Initially, operations had to predate neighboring nonagricultural activities to claim protection from nuisance.7 In 2009, however, the RTF law was amended to substantially expand protections for operations, even if they were not there first.8 A facility now has to be in operation only for two years to claim RTF protection.9 Amendments in 2017 added further protections, stipulating that the two-year clock does not restart even if the physical facilities of the farm or ranch subsequently change; a new technology is adopted; the operation ceases farming or production (for up to three years); or the farm or ranch participates in a government-sponsored agricultural program.10

Operations that use “good agricultural practices” are protected as long as they comply with federal, state, and local laws.11 Some state and federal environmental rules and regulations exempt agricultural operations from standards required of other industries.12 Air pollution, like odor, is not regulated in Oklahoma.13 The RTF statute does not define the meaning of “good agricultural practices,” leaving it often to court rulings. In a 2003 case, codefendant Cargill Inc. argued that its growers applied poultry litter “consistent with good agricultural practices” because they did not have a “substantial adverse affect [sic] on the public health and safety.”14 Oklahoma’s statute stipulates that agricultural activities are protected, so long as they do not substantially impact public health or safety.15 The court nonetheless ruled that Cargill could not use the RTF defense based on another criterion of the law. Since the poultry defendant’s application of poultry litter did not predate the use of the lakes as a municipal water supply, it could not use the RTF defense of its practices.16 The case was later settled out of court. Since the law changed to require only two years in operation to be considered “prior,” the court’s justification for its ruling in this case may no longer hold.

Local Government

Oklahoma’s RTF law does not specifically curtail government authority. However, the Oklahoma Department of Agriculture, Food, and Forestry does not allow municipalities, counties, or other political subdivisions to enact or enforce ordinances or regulations more restrictive than its own as pertains to the care and handling of livestock.17 Still, local government can enact or enforce ordinances and regulations that pertain to land use or human health and safety.18 In counties with populations in excess of 550,000 people, local governments may declare what shall constitute a nuisance and provide for the prevention, removal, and abatement of nuisances for those properties acquired by the county through resale and for any property located within an unincorporated area of the county.19


Table 2.36 Oklahoma’s Key RTF Provisions and National Comparison




	Oklahoma’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if boundaries or size of operations change.

	34%




	if they use a new technology.

	30%




	if there is a cessation or interruption in farming.

	26%




	if they are there first.

	44%




	once in operation for two years.

	6%




	Operations are not immune from lawsuits …

	if they do not comply with state laws.

	68%




	if they do not comply with county laws.

	42%




	if they do not comply with federal laws.

	62%




	Other important details

	Attorney fees are awarded to prevailing defendant.

	34%








Other Important Details

Defendants recover costs and fees when nuisance suits are deemed frivolous.20 This and similar language may have a chilling effect on the filing of nuisance suits in favor of industrial operators.21 In 2019, a controversial amendment was passed along party lines, limiting the awards available to successful plaintiffs.22 Noneconomic damages cannot exceed three times the amount of compensatory damages or $250,000, whichever amount is greater.23

The RTF law in Oklahoma also works in dialogue with the Oklahoma Concentrated Animal Feeding Operations Act and the Oklahoma Registered Poultry Feeding Operations Act.24 In 2007, a court used the Oklahoma Concentrated Animal Feeding Operations Act to affirm a lower court’s ruling that feedlot operators had to abate their nuisance because the neighbors had lived there twelve years prior to when the cattle operation began.25
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Oregon

The Oregon legislators who passed and amended the state’s right-to-farm law promoted it as a piece of legislation that protected agricultural lands from urban and suburban sprawl.1 Since Oregon’s law was enacted in 1981, the number of farm operations has grown by 2 percent while the amount of acreage in farmland has dropped by 13 percent.2 So what does this legislation do in practice?

Oregon’s RTF Law at a Glance

Oregon’s RTF law originally protected farming practices from nuisance suits that pertained to the enjoyment and use of property, similar to other RTF laws nationally.3 Generally, protected farming practices could occur in any facility or building, or on any land or watercourse, zoned for the commercial production of crops and nursery stock or for the production of livestock, poultry, vermiculture, and their products.4 However, the Oregon Department of Agriculture and the Oregon Farm Bureau successfully lobbied in 1993 for dramatic changes to the state’s RTF law.5 Among other things, these changes extended RTF protections to forestry practices, including site preparation, timber harvest, slash disposal, road construction, and thinning, as well as disease and insect control, on any land that is zoned for the growing and harvesting of forest tree species.6

Most importantly, the amendments added trespass alongside nuisance, effectively shielding agricultural and forestry operations from lawsuits based on the invasion of neighboring property without permission.7 Further, the 1993 amendments and a later amendment in 1995 added the use of pesticides (including fungicides, herbicides, insecticides, and nematicides) to the definition of protected farming and forestry practices.8 The inclusion of pesticides as a protected farming and forestry practice has prevented some landowners from recovering compensation for damage resulting from pesticide drift. In 2011, seven landowners, including organic farmers, sued the state, arguing that by allowing pesticide drift the RTF law was unconstitutional because it deprived them of their right to sue for compensation.9 A state judge dismissed the suit in 2011, to the praise of the Oregon Farm Bureau.

Advocates claimed that the sweeping changes in the 1993 amendments would safeguard farmers from “new arrivals who find that the country isn’t quite as pristine as they prefer.”10 The legislature expressly stated that “persons who locate on or near an area zoned for farm or forest use must accept the conditions commonly associated with living in that particular setting.”11 In reality, Oregon’s RTF law does not provide protections tailored to long-standing farms. Rather, the law broadly protects farming and forestry practices in areas zoned for farm or forestry uses against claims relating to vibration, odors, smoke, dust, pesticide drift, and irrigation.12 Such practices receive RTF protections regardless of the amount of acreage, the farm size (for example, small), or the type of organization (for example, family). Further, farm operations are protected regardless of whether they predate other dwellers or rural residents.

Conditions and Activities

To receive RTF protections in areas zoned for farming and forestry, practices must meet a series of criteria.13 “Farming and forestry practices” refers to modes of operation that (1) are or may be used on farms or forestland of a similar nature; (2) use generally accepted, reasonable, and prudent methods, including for making a profit; and (3) comply with applicable laws. The law also uniquely protects future changes, stating it protects methods that may become generally accepted, reasonable, and prudent ways to operate on a farm.14 Further, the RTF law protects farming and forestry practices regardless of whether they change or are interrupted.15 This legal language can serve to protect the consolidation, expansion, and further intensification of agriculture.

When first enacted, Oregon’s RTF law did not protect farming practices that were negligent, meaning those that failed to take proper care.16 However, amendments in 1993 removed that stipulation and added other exceptions.17 Now, operations lose their RTF protections if someone dies or incurs serious physical injury, but the statute is not clear about the context of the death or injury.18 In addition, if a farming or forestry practice damages commercial agricultural products, the practice will not be protected by the RTF law.19 In 2015, an Oregon court interpreted this to mean that “the Right to Farm Act does not give free license to use any farming practices. While farming practices may not be limited by a suburbanite’s sensitivities, they may be limited if they cause damage to another farm’s crops.”20

Under some circumstances, Oregon’s RTF law protections can extend to farming and forestry practices that are not located in areas zoned for such uses. If a farming or forestry practice is what the law calls a “preexisting nonconforming use”—meaning a use that once complied with local zoning but no longer does due to a change in zoning laws—the practice can be protected from claims of nuisance or trespass.21 To receive these protections, not only must the practice meet the same requirements that exist for a protected practice in areas zoned for farming or forestry, but the practice must also have existed before any conflicting nonfarm uses.22 In addition, the practice cannot have significantly increased in size or intensity after the later of either November 4, 1993, or the date on which an urban growth boundary is changed to include the area where the farming practice occurs.23

A 1995 amendment made it clear that Oregon’s agencies could choose, but were not required, to investigate complaints pertaining to forestry and agriculture.24 Oregon’s RTF law now expressly provides that the Oregon Departments of Environmental Quality, Agriculture, State Lands, and Forestry do not need to investigate any complaint if they “believe that the complaint is based on practices protected” by the state’s RTF law.25

Local Government

Oregon’s RTF law tailors its protections to areas zoned for farming or forestry at the county level or where a farming or forestry practice is a preexisting nonconforming use.26 The RTF law renders invalid any local ordinance or regulation—currently in effect or subsequently adopted—that makes a farm or forestry practice a nuisance or trespass or that attempts to stop such a practice because it is a nuisance or trespass.27 This rule applies only to a farm or forestry practice that is otherwise protected under the RTF law.

In a 2004 case, the Oregon Court of Appeals considered as much when a farmer with a herd of sixty goats and guard dogs was cited for violating a county ordinance that prohibited dogs from becoming public nuisances through prolonged noise, in this case barking. The court reversed the violation, concluding that the state’s RTF law prohibited the county from enforcing its ordinance against the farmer because using guard dogs was a protected farming practice. The court also noted that the RTF law “promotes a policy of maintaining exclusive use farm land for farming, even at the expense of the neighbors’ enjoyment of their property.”28

Conversely, a farm that used Roundup Ready alfalfa grown from genetically engineered seeds brought an action against its county, arguing that a proposed county ordinance banning the use of genetically engineered seeds conflicted with the state’s RTF law and should not be enforced.29 The court, however, concluded in 2015 that the ordinance sought to protect farmers growing non–genetically engineered crops from significant economic harm caused by genetic drift. Accordingly, the court held that because the ordinance was protecting against a farming practice (the use of genetically engineered seeds) that caused damage to other commercial agricultural products, the ordinance fell within an exception to the RTF law and was therefore valid.30

Other Oregon laws also seek to protect farm and forestry practices from nonagricultural and nonforestry uses. Under one such law, in order for a nonagricultural or nonforestry use to be allowed in an area zoned for exclusive farm use, the use must pass a farm impact test confirming that it will not force a significant change to, or significantly increase the costs of, accepted farm or forestry practices on neighboring lands.31

The meaning of “significant” came into focus in a series of court cases involving a landfill company that sought to expand its solid waste landfill into an exclusive farm use zone because it was running out of capacity.32 The county had approved the landfill’s expansion, but a coalition of citizens and farmers, including a winery association, sued to stop the expansion. The court considered whether the landfill expansion would violate Oregon’s law, which prohibits uses that create a significant change in accepted farm practices or significantly increase the cost of those practices on surrounding agricultural lands. Ultimately, the Supreme Court of Oregon concluded that “a ‘significant’ change or increase in cost is one that will have an important influence or effect on [a particular accepted farm practice].”33 The court therefore remanded the case back down to the county’s land use board of appeals to determine whether the landfill company could prove that the expansion would neither force a significant change in the neighboring accepted farm practices nor significantly increase the cost of those practices. One legal commentator opined that the court’s decision made it “very difficult” moving forward for counties to approve nonfarm and nonforestry uses in exclusive farm use zones “if the adjacent farm operator is able to marshal evidence of significant cost increases or changes in accepted farm practices.”34


Table 2.37 Oregon’s Key RTF Provisions and National Comparison




	Oregon’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if there is a cessation or interruption in farming.

	26%




	if they are there first.

	44%




	Operations are not immune from lawsuits …

	if they do not comply with county laws.

	42%




	if they do not comply with federal laws.

	62%




	if they do not comply with other laws.

	50%




	if they do not comply with state laws.

	68%




	if they do not comply with environmental laws.

	26%




	Other important details

	RTF supersedes local ordinances and laws.

	62%




	Attorney fees are awarded to prevailing party.

	14%








Attorney Fees

Oregon’s RTF law stipulates that courts must award reasonable attorney fees and costs to “either party” that prevails in any action where a farming or forestry practice is alleged to cause a nuisance or trespass.35 Importantly, the Oregon Supreme Court ruled that a party does not have to prove that a farming or forestry practice exists within the scope of the state’s RTF law.36 Instead, a prevailing party can be awarded attorney fees and costs even if it simply alleges a farming or forestry practice is a nuisance or trespass. These costs and fees must be awarded at the trial level, as well as if the case goes on to an appeal.
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Pennsylvania

When Pennsylvania legislators passed the state’s first right-to-farm law in 1982, they justified it as a tool to conserve, protect, and develop agricultural land for agricultural production.1 Since that time, the state has lost 5 percent of its farm operations and 12 percent of its acres in farmland.2 So what does this and closely related RTF legislation do in practice?

Pennsylvania’s RTF Law at a Glance

Pennsylvania’s RTF and related laws provide no explicit protection for farmland, although they are sometimes confused as doing so.3 Like those present in the other forty-nine states, Pennsylvania’s RTF law centers on protecting certain types of operations from nuisance suits when they impact neighboring property, for example through noise or pollution. Pennsylvania’s RTF and related laws play out in three parts: the so-titled RTF Law, the Agricultural Communities and Rural Environment Act, and the Nutrient Management Act.

Pennsylvania specifically offers protection from nuisance suits for what it calls “normal agricultural operations,” which include the activities, practices, equipment, and procedures used by farmers in the production, harvesting, and preparation for market of agricultural and aquacultural crops, as well as livestock and poultry products.4 To receive RTF protections, normal agricultural operations must be at least ten contiguous acres in area or, if they are smaller, their yearly gross income must be at least $10,000. Protected agricultural commodities include the processed or manufactured products from farms.

In practice, courts have interpreted “normal agricultural operations” broadly. For example, courts treat the application of biosolids as a normal agricultural operation, affording recycling contractor Synagro Central, LLC, status as an agricultural operation and shielding it from nuisance suits.5

Conditions and Activities

Pennsylvania’s RTF law protects normal agricultural operations from nuisance lawsuits once they have been operating for at least one year.6 Even if an operation changes substantially after it has been in operation for a year, the facility can still maintain RTF protections so long as it has an approved nutrient plan. Operations also are allowed to expand or alter their physical facilities and still maintain protection from nuisance suits. However, if the physical facilities of an agricultural operation undergo an important change or alteration that impacts the underlying conditions or circumstances driving the nuisance claims, nuisance suits may be possible.7

Often, however, courts protect operations from nuisance suits, even when they change the size of the operation, because of the unique combination of legislative protections offered through the RTF statute, the Agricultural Communities and Rural Environment Act, and the Nutrient Management Act. For example, in a 1999 case, a homeowner sued a neighboring poultry operation with 122,000 hens for excessive flies, odors, excessive noise all hours of the day and night, and finding “eggshells, feathers and dead chickens on his real estate.” Even though the homeowner predated the poultry facility, the court used the RTF law to determine that the nuisance and negligence suits were time-barred, since the operation had been up and running for more than a year.8

In a 2016 case, residents sued two corporate operators alongside Bowes Farm for spreading food processing waste from a slaughterhouse proximate to their homes. On appeal, the court determined that spreading and storing waste were protected agricultural practices, even though the construction of a storage tank was a substantial change and it was not included in the nutrient management plan. Still, the court concluded that even if the agricultural operation violates federal, state, or local law, it is not necessarily “unlawful.” Rather, the important point was that an operation be in “substantial compliance” with federal, state, or local law. Even though the statutes themselves say that agricultural operations lose protection if they violate any federal, state, or local law, the ruling introduced the language of “substantial” to compliance.9

Pennsylvania’s RTF law also stipulates that normal agricultural operations will lose their protection from nuisance suits if they pollute streams or waters. However, in a 2018 case, the court granted an agricultural operation nuisance suit protection while acknowledging it had polluted water. While evidence showed increased bacteria in runoff water from a concentrated animal feeding operation with a 1.8-million-gallon storage pit for hog urine and feces, the court ruled the CAFO maintained RTF protections for three reasons. First, it had operated at least one year prior to the filing of the nuisance complaints. Second, application of manure to fields qualified as a normal agricultural activity. And third, even though the suit was filed within one year of manure being applied to fields, the facility had a nutrient management plan. The nutrient management plan, alongside the RTF law, thus protected the CAFO from nuisance suits.10

Local Government

Pennsylvania’s RTF law exempts agricultural operations conducted “in accordance with normal agricultural operations” from nuisance ordinances unless they have a direct adverse effect on public health and safety. This agricultural exemption applies even if that nuisance violates the intent of any federal, state, or local statute or government regulation.11 Municipalities are also required to “encourage the continuity, development, and viability of agricultural operations within [their] jurisdiction.”12

The state further limited local government with the passage of the Agricultural Communities and Rural Environment Act, even though the Pennsylvania State Association of Township Supervisors vocally opposed it and others charged it was “legislative/special-interest collusion.”13 The Agricultural Communities and Rural Environment Act followed a highly controversial amendment—supported by the state Farm Bureau but opposed by the Farmers Union—that sought to strip municipalities of their capacity to pass ordinances in 2002.14 While the controversial Senate Bill 1413 died in an appropriations committee, the Agricultural Communities and Rural Environment Act did not, which was strongly supported by then governor Ed Rendell and the Pennsylvania Farm Bureau.15

With its later passage in 2005, the Agricultural Communities and Rural Environment Act similarly removed local governments’ capacity to restrict agricultural operations based on their ownership structure or activities.16 The act applies to any existing ordinance, adoption, or construction, as well as to nutrient or odor management.17 However, local governments may have the authority to prohibit operations if the state specifically stipulates as much.18 If any ordinance is believed to be in violation of the act, an owner or operator of a normal agricultural operation may request that the attorney general review it. The secretary and the dean of the College of Agricultural Sciences at the Pennsylvania State University could be called on for expert consultation regarding the “nature of normal agricultural operations.”19 Based on their review, the attorney general could then choose to bring action against a local government.

Pennsylvania requires that local governments defer to the Nutrient Management Act when it comes to the storage, handling, or land application of animal manure. In effect, local governments cannot regulate waste and odor through any ordinances. While local governments cannot provide more oversight, the state allows ordinances that are consistent with the Nutrient Management Act.20 In one case, neighbors sued operators of a swine CAFO that spread liquid manure. The court separated the agricultural operation’s culpability from its farming process. Even though manure was spread in the fields well after the established date of the operation, the court ruled the RTF law barred nuisance action because the operation (but not the farm process) predated the neighbors. The court stated, “Plaintiffs brought their actions against the owners and operators of the farm, not the farming process.”21 In a 2019 case, a township granted a special exception for a swine nursery barn, and objectors appealed the decision. The facility was small enough to skirt nutrient management plan requirements and thus could potentially be liable for nuisances because no plan was in place. The court held that the Nutrient Management Act preempts local regulation of agricultural operations as regards both operations with such plans and those without them. In essence, the Pennsylvania Supreme Court ruled that townships have no authority to manage waste from those activities deemed part of “normal agricultural operation.”22

Courts often use the Agricultural Communities and Rural Environment Act and the state’s RTF law to determine limitations on local governments’ authority relative to agricultural operations. In a 2009 case, the court used the RTF law and the Agricultural Communities and Rural Environment Act to determine that a township did not have the authority to differentiate intensive agricultural activities from normal agricultural operations. Initially, the owners and operators of a broiler confinement filed a land use appeal challenging a township’s ordinance. The attorney general determined that parts of the ordinance violated the Agricultural Communities and Rural Environment Act and the RTF law, and the court agreed, also suggesting that the Nutrient Management Act already likely regulated such matters. The court consequently dismissed the township’s suit against the attorney general. Separately, a court in a 2012 appeals case used both laws to determine that a sound-emitting device used to repel deer from a tree farm did not qualify as part of a “normal agricultural operation.” Consequently, the township’s ordinance could bar the device.23


Table 2.38 Pennsylvania’s Key RTF Provisions and National Comparison




	Pennsylvania’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if they use a new technology.

	30%




	once in operation for a year.

	48%




	if the boundaries or size of operation change.

	34%




	Operations are not immune from lawsuits …

	if they pollute water.

	36%




	if they do not comply with county laws.

	42%




	if they do not comply with federal laws.

	62%




	if they do not comply with other laws.

	50%




	if they do not comply with state laws.

	68%




	if they are negligent.†

	46%




	Other important details

	RTF supersedes local ordinances and laws.

	62%




	RTF protects processing.

	48%






† Only applies to agritourism.
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Rhode Island

Legislators justified Rhode Island’s right-to-farm law as a tool to protect agricultural operations “affected by the random encroachment of urban land.”1 Since the law was enacted in 1982, the number of farm operations in the state has grown by 51 percent while the amount of land in farms has dropped by 4 percent.2 So what does the state’s RTF law do in practice?

Rhode Island’s RTF Law at a Glance

Rhode Island’s RTF law does not provide protection for farmland or prevent suburban sprawl. Rather, Rhode Island’s law, similar to RTF laws present in the other forty-nine states, protects certain types of agricultural operations from nuisance suits when they impact neighboring property through things such as noise or pollution. For example, in 1986, pig farmer Louis Vinagro advocated the law, what he described as the “freedom of farming act.” He saw it as protecting his “Mount St. Smellin,” where he housed over a thousand hogs and composted their manure with waste from a nearby landfill.3

Originally, Rhode Island’s RTF law extended nuisance suit protections to agricultural operations defined as those encompassing commercial enterprises with a primary purpose of horticulture, viticulture, floriculture, forestry, dairy farming, aquaculture, or the raising of livestock, fur-bearing animals, poultry, or bees.4 A 2004 amendment, however, expanded the definition of agricultural operations. Now, the director of the Department of Environmental Management in consultation with the chief of its Division of Agriculture can determine additional protected agricultural operations, uses, or activities.5 The 2004 amendment also declared mixed uses of farms and farmlands to be “valuable and viable means of contributing to the preservation of agriculture.”6 A later 2014 amendment then described mixed uses as inclusive of hayrides, crop mazes, classes, tours, and other special events.7

In 2018, a court considered whether a nonagricultural mixed use of farmland was a protected agricultural operation under the RTF law. The Rhode Island Supreme Court interpreted the inclusion of mixed uses in the RTF law as a statement of policy rather than an expansion of the legal definition of agricultural operations.8 The court thus held that hosting weddings for a fee was not a protected agricultural operation, as defined under the state’s RTF law. Because it was a nonagricultural activity, the operation remained subject to the town’s regulations and ordinances.

Conditions and Activities

Rhode Island’s RTF law stands out from those in other states because it protects agricultural operations only from public or private nuisance lawsuits that specifically aim to enjoin, or stop, certain nuisance activities.9 Unlike those in many other states, Rhode Island’s RTF law consequently does not protect any agricultural operation from nuisance suits that aim to recover monetary damages related to the use and enjoyment of one’s land or to harm in the form of a loss in property values. Likewise, lawsuits that aim to recover damages—like monetary compensation for impacts on health or awards that seek to punish an operation—can also proceed.

In addition, the RTF law’s protections apply to agricultural operations only under certain circumstances. First, the law protects operations from nuisance claims due to odor from livestock, manure, fertilizer, or feed so long as the operations were using generally accepted farming procedures.10 There has been some controversy over the extent to which Rhode Island provides oversight pertaining to manure management.11 Second, the law protects against nuisance claims relating to noise from livestock or farm equipment used as part of generally accepted farming procedures. Third, it protects against nuisance claims pertaining to dust from plowing or cultivation. And last, it protects operations from nuisance claims involving the lawful use of pesticides, rodenticides, insecticides, herbicides, or fungicides.12

The RTF law makes clear that it applies only to protected “agricultural operations” and does not provide any protections to “nonagricultural” activities, uses, or operations, all of which remain subject to restrictions under applicable laws, regulations, and ordinances.13 For example, a Rhode Island court held that the RTF law cannot be used to shield the (at that time) illegal growing of marijuana plants in a storage facility because such an activity was not a “traditional agricultural land use” as protected under the RTF law.14 In addition, the RTF law does not apply to any agricultural operation that is conducted in a negligent or malicious manner, which generally means a manner involving a desire or intent to harm.15

Local Government

Rhode Island’s RTF law broadly restricts the ability of cities and towns to regulate agricultural operations that keep animals. Specifically, the law prohibits cities and towns from enforcing ordinances against agricultural operations that regulate and control the construction, location, maintenance, or removal of all places for keeping animals.16 The RTF law also prevents cities and towns from enforcing ordinances against agricultural operations that control the time and manner of removing manure or driving animals “through the highways.” For example, even while flies and odors emanating from things like chicken manure make it difficult to go outside, towns have no jurisdiction over the matter.17

The RTF law also protects agricultural operations that want to place seasonal directional signs or displays on a state right-of-way.18 The Department of Transportation is prohibited from making any rules or regulations that prevent such signage so long as the signage complies with local zoning laws and ordinances.

Rhode Island courts have addressed the tensions that can arise between local zoning regulations and agricultural operations. In one 2001 case, a town sought to enforce a zoning ordinance that would prohibit the owners of a turf farm from excavating land in order to create an irrigation pond for their farm. The turf farm’s neighbors complained to the town about excessive dust. The court, however, concluded that the town’s interpretation of its zoning ordinance directly conflicted with the farmers’ ability to continue farming. In the words of the court, because the state’s RTF law was “designed to prevent the creation of nuisances, [it] must be interpreted so as to not seriously infringe on ordinary farming operations within the town.”19

Various other Rhode Island laws interact with the RTF law in unique ways. For example, rules and regulations in place for the licensing and registration of arborists (those who specialize in the care of individual trees) do not apply to any activity that is protected under the RTF law, like forestry.20 Also, the state’s real estate sales disclosure law requires that property sellers disclose if any farms within their municipality may be protected by the RTF law.21


Table 2.39 Rhode Island’s Key RTF Provisions and National Comparison




	Rhode Island’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are not immune from lawsuits …

	if they are negligent.

	46%




	if they do not comply with federal laws.

	62%




	if they do not comply with state laws.

	68%




	Other important details

	RTF supersedes local ordinances and laws.

	62%








Court Costs

Elsewhere in Rhode Island law (but not in the RTF law specifically), plaintiffs can be liable for court costs when an individual brings a nuisance claim against an agricultural operation in order to stop the alleged nuisance activities and a court finds that there was no reasonable basis for the claim.22
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South Carolina

South Carolina legislators proposed the state’s right-to-farm law as a tool to “conserve, protect and encourage the development and improvement of its agricultural land for the production of food and other agricultural products.”1 However, since its RTF law first passed in 1980, the state has lost 28 percent of its farms and 25 percent of its acres of farmland.2 So what does South Carolina’s RTF law do in practice?

South Carolina’s RTF Law at a Glance

South Carolina’s RTF law provides no explicit protection for farmland. Rather South Carolina’s RTF law, like those present in the other forty-nine states, centers on protecting certain types of operations from nuisance suits when they impact neighboring property, for example through noise or pollution. When first passed in 1980, the state’s RTF law protected agricultural operations, defined as facilities used for commercial production of crops as well as livestock, poultry, and their products.3 In 1990, South Carolina dramatically expanded its definition of protected operations to include any land, building, structure, machinery, or equipment used for the commercial production or processing of crops, trees, and animals, as well as of livestock, poultry, honeybees, and their products.4 The law also protects the products of commercial aquaculture.

Conditions and Activities

Originally, South Carolina’s RTF law protected agricultural operations from nuisance suits when the conditions around their location changed, as long as they were in operation for over a year and were not a nuisance at the time they began.5 A 2002 amendment, however, removed the requirement that operations be up and running for at least one year to have protection from nuisance litigation.6 Now, the law states that an established agricultural operation or facility cannot be deemed a nuisance—either public (interfering with public rights generally) or private (interfering with individual property rights)—due to any changed conditions around them.7 Moreover, operations can expand and change their technology without affecting their established start date.8

The RTF law does not protect an agricultural operation or facility from being deemed a nuisance when the nuisance results from the negligent (failing to take proper care), improper, or illegal operation of the facility or operation.9 In addition, the RTF law does not prevent someone from recovering damages for any injuries or harm sustained due to the pollution of or changed conditions of stream water or the overflow of water onto their lands.10

Local Government

A 2006 amendment to the state’s RTF law drastically reduced the ability of counties to regulate agricultural operations in a manner different from that outlined by state law.11 Prior to the amendment, county ordinances became null and void if they made any agricultural operation or facility a nuisance. However, counties could still enact moratoriums that banned new construction entirely on industrial agricultural operations.12 Now, however, local laws and ordinances are also null and void if they are not identical to state laws and regulations, including the licensing regulations of the state’s Department of Health and Environmental Control.13 The legislature’s intention with the 2006 amendment was to prohibit counties from regulating agricultural operations and facilities any more than state-level law did.14

However, new swine operations, new slaughterhouse operations, and any agricultural operations located within the corporate limits of a city may still be subject to local regulations and ordinances.15 Counties also can determine whether an agricultural use is a permitted use for county zoning purposes. If an agricultural operation is a permitted use, the regulations of that operation must be identical to those of state law, or they will be null and void.16

In one case, a town sued the state Department of Health and Environmental Control for permitting the construction of eight caged layer houses.17 Specifically, the town argued that the vapors and fumes from the egg-washing facility and spray-field would impact residents and deny them the full enjoyment of their properties. The town also argued that the department failed to properly follow its own guidelines, adopt regulations, or recognize that the layer houses created a nuisance. The court used various aspects of the state’s RTF law to rule in favor of the poultry operation. First, the court noted that the layer houses were “state-of-the-art” and minimized dust and odor in a way that was compatible with the surrounding agricultural uses of land. The court also found that the poultry operation served the legislative aim of encouraging the development of agricultural facilities. Finally, the court interpreted the RTF law to limit findings of nuisance against agricultural operations to those situations where the nuisance is actual rather than potential. Because the court found that the layer operation presented “only a possibility for inappropriate discharge of dust and odor,” it determined that it was proper for the state to grant the permits.

Setback Law

In related law, South Carolina establishes setback distances for the permitting of agricultural animal facilities.18 The setbacks are minimum requirements, and if those minimum requirements are met, the RTF law says that the Department of Health and Environmental Control “may not require additional setback distances.”19 However, a separate regulation allows the department to increase the minimum setback distances “on a case-by-case” basis.20

These setbacks have been subject to litigation in court. In one case, David Coggins Broilers, Heath Coggins Broilers, and Jim Young, all broiler operators, received state-issued agricultural permits to construct and operate poultry facilities.21 The proposed facilities would hold anywhere from 162,000 to 237,600 broilers, producing an estimated 988 to 1,449 tons of manure per year.

After receiving the state permits, neighboring landowners—but not residents—filed suit against the poultry operators and the state, objecting to the permits over concerns that the poultry houses would create offensive odors, harm their health and quality of life, and create a nuisance. In addition, the neighbors argued that the facilities needed federal National Pollution Discharge Elimination System permits because their manure runoff would likely enter into the water.

Ultimately, the administrative law judge approved the permits to construct and operate, concluding that the poultry operations were not required to get National Pollution Discharge Elimination System permits. In addition, although the judge acknowledged that the Department of Health and Environmental Control may increase setback distances on a case-by-case basis, the judge found that the operations had met South Carolina’s minimum setback requirements without any need for additional setbacks to address potential odor or air quality issues. The judge did, however, require that the permits be conditioned upon the poultry operators obtaining a stormwater permit—a permit that would require consideration of whether setbacks should be increased in order to ensure compliance with stormwater runoff requirements.


Table 2.40 South Carolina’s Key RTF Provisions and National Comparison




	South Carolina’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if they use a new technology.

	30%




	if boundaries or size of operations change.

	34%




	if there is a change in locality.

	46%




	Operations are not immune from lawsuits …

	if they are negligent.

	46%




	if they pollute water.

	36%




	if they do not comply with county laws.

	42%




	if they do not comply with state laws.

	68%




	Other important details

	RTF supersedes local ordinances and laws.

	62%




	RTF protects processing.

	48%
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South Dakota

Proponents of the right-to-farm law in South Dakota have argued it protects the state’s agricultural legacy and resources.1 Since the first RTF law was passed in 1991, the number of farms in the state has dropped by 14 percent, with 4 percent fewer acres of farmland.2 So what does this legislation do in practice?

South Dakota’s RTF Law at a Glance

South Dakota’s RTF law does not explicitly protect farmers or farmland. Rather, South Dakota’s RTF law, similar to other such statutes nationally, centers on protecting commercial operations from nuisance lawsuits over matters like noise and pollution.3 Protections are not tied to farmers and ranchers as people or to land as acreage. Rather, commercial operations are defined as “any facility used in the production or processing for commercial purposes of crops, timber, livestock, swine, poultry, livestock products, swine products or poultry products.”4

Conditions and Activities

South Dakota’s RTF law affords commercial agriculture operations broad protections. Once an operation is protected, that status can be assignable, alienable, and inheritable—meaning the protections run with the operation.5 A facility can claim protected status if the locality around it changes once it has been in operation for a year, as long as it was not a nuisance at the time it began production.6 Similarly, an operation does not lose its protected status if it temporarily stops production or diminishes in size. The law allows operations to expand in acres or animal units without losing RTF protections if all county, municipal, state, and federal ordinances, laws, and regulations are met. Initially, for poultry or livestock operations to expand and still be protected through the RTF law, they had to prove that they could handle their additional waste in accordance with Department of Agriculture rules.7 However, in 1994, an amendment removed this stipulation.8 In addition, an operation that expands in acreage or livestock units will lose RTF protections if that expansion can be considered negligent or unreasonable or results in a violation of any county, municipal, state, or federal law.9


Table 2.41 South Dakota’s Key RTF Provisions and National Comparison




	South Dakota’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if boundaries or size of operations change.

	34%




	if there is a change in locality.

	46%




	if there is a cessation or interruption in farming.

	26%




	once in operation for a year.

	48%




	Operations are not immune from lawsuits …

	if they are a nuisance from the start.

	38%




	if they do not comply with county laws.

	42%




	if they do not comply with environmental laws.

	26%




	if they do not comply with federal laws.

	62%




	if they do not comply with other laws.

	50%




	if they do not comply with state laws.

	68%




	if they pollute water.

	36%




	if they are negligent.

	46%




	Other important details

	Attorney fees are awarded to prevailing defendant.

	34%




	RTF protects processing.

	48%








South Dakota’s statute does not protect operations from water-based lawsuits. Any agricultural operation, regardless of protected status, can be held liable for the damage it causes to another’s quality or quantity of water, including overflow.10

Local Government

A South Dakota court found that townships do not have the authority to regulate the construction of commercial feedlots to abate a nuisance or other potential impacts.11 The RTF law was not directly at issue in the case. But the court noted that while the RTF law required compliance with county, municipal, state, and federal laws, “noticeably missing is any requirement that the agricultural operation comply with township codes, laws or regulations.”12 South Dakota’s law does not protect operations located within incorporated municipalities that predate January 1, 1991 (the date the state’s RTF law came into effect).13

Other Important Aspects

South Dakota has a unique provision that stipulates an agricultural operation can recover related court costs if it already existed within one mile of the plaintiff before a nuisance lawsuit was brought and there were no reasonable grounds for the lawsuit.14 An agricultural operation can also recover the money it spent defending itself if a court determines that the lawsuit was frivolous.15 This shifts the litigation risks away from agricultural operations (typically the defendant) and onto the plaintiff by potentially requiring the plaintiff to pay attorney fees, expert witness fees, and other costs related to preparing for and participating in the lawsuit.16
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Tennessee

In 1982, Tennessee legislators proposed a right-to-farm statute as a tool to prevent farmland from being “permanently lost.”1 But since that time, the number of farms has dropped by 23 percent and the acres of farmland by 13 percent.2 So what does this legislation do in practice?

Tennessee’s RTF Law at a Glance

Tennessee’s RTF law provides no specific protection for family farms or means to stop suburban sprawl. Rather, Tennessee’s RTF law, like those present in the other forty-nine states, protects certain types of farm operations from nuisance suits when their activities impact neighboring property, for example through noise or pollution. Under the law, protected farms and farm operations include farmland, buildings, machinery, and activities that involve commercial agriculture production, including farm products and nursery stock such as forages, seeds, hemp, trees, vegetables, fruits, livestock, dairy, poultry, apiaries, and other products that involve the use of food, feed, fiber, or fur.3 Tennessee’s law protects farms that apply chemical fertilizers, insecticides, pesticides, and herbicides, as well as farming activities that involve noise, odors, dust, or fumes, including ground and aerial seeding and spraying.

What constitutes a farm operation under Tennessee’s RTF law has broadened over time. For example, the Tennessee Supreme Court ruled in 2013, after a series of appeals, that outdoor music concerts, even if used for marketing farm products, were not connected to production. Therefore, the RTF law did not shield the farm.4 The Tennessee General Assembly then passed an amendment in 2014 that extended RTF protections to the “marketing of farm products” as well as broadened the definition of “agriculture” to include “entertainment activities carried out in conjunction with, but secondary to, commercial production of farm products.”5

Conditions and Activities

Under Tennessee’s initial RTF law, two circumstances created a presumption that farm operations were not nuisances. Either the farm operation had to predate any change in land use or occupancy within one mile of the farm (meaning the farm had to be there first), or the farm operation had to use generally accepted agricultural and management practices created by the Tennessee Department of Agriculture.6 After a series of amendments and later withdrawals of amendments, one key change resulted. Now, all farm operations are presumed not to be nuisances unless the suing party can prove that they (1) do not conform to generally accepted agricultural practices, based on expert testimony; or (2) do not comply with applicable statutes or rules, including those of the Department of Agriculture and Department of Environment and Conservation.7

Since 1979, a related statute has provided additional protections against nuisance lawsuits for feedlots, dairy farms, and poultry production operations, as long as they comply with certain rules of the Tennessee Department of Environment and Conservation.8 These protections provide what is called an “absolute defense” against nuisance lawsuits, meaning the activities used by the operations are immune from liability if the operations can prove they are complying with the department’s rules.9 These extra protections apply only when the farming operation predates the suing party, in terms of either ownership or use. In addition, “normal” noises, odors, and the operation’s appearance cannot be the basis for a nuisance lawsuit if the plaintiffs gained ownership of their land after the operation began.

Poultry farm operators tried to use this defense when sued by a neighboring couple for offensive odors, a cloud of gas, and increased rainwater runoff.10 When the couple first contracted to purchase their property in 1991, the poultry farm consisted of three small and unused chicken houses. Six months later, the poultry operation expanded to include five new, and much larger, chicken houses. When the neighboring couple sued for nuisance, the poultry operators claimed they met the statutory requirements because their ownership predated that of their neighbors. The trial court disagreed and declared that the neighbors had a sufficient ownership interest in the land before the five new poultry houses were built, meaning the special protections for feedlots, dairy farms, and poultry production operations did not apply.


Table 2.42 Tennessee’s Key RTF Provisions and National Comparison




	Tennessee’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	when they are there first.†

	44%




	Operations are not immune from lawsuits …

	if they do not comply with state laws.

	68%




	if they do not comply with environmental laws.

	26%




	if they do not comply with federal laws.

	62%




	if they do not comply with other laws.

	50%




	if they do not comply with county laws.

	42%






† Applies to feedlots, dairy farms, and poultry production houses.



Local Government

While feedlots, dairy farms, and poultry production houses are required to follow local zoning requirements to receive protection, counties have no authority to enact them in agricultural areas.11 Specifically, county zoning powers “should not be used to inhibit normal agricultural activities,”12 which prevents counties from regulating structures and land used for agricultural purposes.13 A Tennessee appellate court interpreted this to include events, such as farm weddings, on land used for commercial production of farm products.14

However, counties do have other ways—besides zoning—to regulate agricultural operations. For example, the Tennessee Air Quality Act uses a nuisance-based standard, where it defines air pollution as the presence of air contaminants that could injure human, plant, or animal life or that unreasonably interfere with the enjoyment of life and property.15 A county air pollution control board can use methods of enforcement against agricultural operations that are allowed by the Tennessee Air Quality Act, such as imposing a fine, requiring actions to reduce the nuisance, or even requiring that the operation stop altogether.16
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Texas

Legislators proposed a right-to-farm law in Texas as a tool to reduce the state’s loss of agricultural resources.1 Since the law was first passed in 1981, the number of operators in the state has grown by 27 percent, while the number of acres in farmland has dropped by 8 percent.2 So what does the state’s RTF law do in practice?

Texas’s RTF Law at a Glance

Texas’s RTF law provides no explicit protection for farmland. Rather, Texas’s RTF law, like those present in the other forty-nine states, centers on protecting certain types of operations from nuisance suits when they impact a neighboring property, such as through noise or pollution. Texas defines nuisance as actions that cause (1) physical harm to a property; (2) physical harm to a person on their property by assaulting their senses or other personal injury; or (3) emotional harm to persons from the deprivation of the enjoyment of their property through fear, apprehension, or loss of peace of mind.3

Agricultural operations are protected from lawsuits in regard to such nuisances if they are engaged in soil cultivation, crop production, floriculture, viticulture, horticulture, silviculture, wildlife management, or raising or keeping livestock or poultry, or if the agricultural land has been set aside in compliance with governmental conservation programs.4 However, in one case, property owners sued their neighbors who were raising chickens for cockfighting for noise and odor complaints. The owners of the fighting cocks claimed protection under Texas’s RTF law. The court disagreed and ruled that their operation did not qualify as “poultry” since the chickens were not intended for food.5

Texas courts have extended RTF protections to certain trespasses alongside nuisance, although trespass is not directly referenced in the statute. “Trespass” means the entry of a person onto another’s land or causing or permitting a thing to cross the boundary of the premises.6 For example, neighboring landowners sued a dairy farm for trespass due to the intrusions of manure onto their property following rainstorms. However, the court barred their action by drawing on the state’s RTF law.

Conditions and Activities

An agricultural operation is protected from nuisance suits if it has lawfully existed for one year.7 The one-year clock begins on the date operations commence. However, if the operation expands the size of its facilities, the one-year clock will restart from the date in which the expanded facility commences operation.8 In addition, an operation may expand the boundaries of its occupied land without restarting the one-year clock, so long as it does not also substantially change the nature of the operation.9

The one-year time clock and allowance for change has afforded agricultural operations broad immunity and limited neighbors’ ability to sue.10 One court ruling stipulated that operations had to “substantially” change for their clock to restart, adding another layer of nuisance suit protection.11 The same court also ruled that it does not matter when the complaining party discovers the nuisance but rather when the material circumstances of production began. Another court ruled that even if the operation changes but the nuisance claim does not (like flies, dust, or smell), the operation nonetheless is considered by the law to be unchanged.12 The court also ruled that the agricultural operation was not required to prove when its farm first began, just when it began spreading manure and plowing it into the soil. In a third case, a married couple who lived across the highway from a grain storage facility alleged that the dust from the operation blew onto their property. The court ruled that the storage facility was substantially unchanged for at least one year and thus received RTF protection from the nuisance lawsuit.13

Texas’s statute also protects agricultural “improvements” if the improvement is not prohibited by law at the time of construction or otherwise restricts the flow of water, light, or air onto other land.14 The law defines “agricultural improvement” as including “pens, barns, fences, and other improvements designed for the sheltering, restriction, or feeding of animal or aquatic life, for storage of produce or feed, or for storage or maintenance of implements.”15

Texas’s RTF law requires that agricultural operations adhere to federal, state, and local laws in order to receive protection from nuisance suits.16 Sixty property owners tried to use this criterion in their lawsuit against a cattle feedlot for nuisance, including flies, dust, and smell. They argued in part that the cattle feedlot was not operating lawfully, but the court ruled that the neighbors had not provided a clear enough argument to support their claim.17 In a more recent case, a court awarded plaintiffs $6 million in damages in 2019 and 2020 from nuisances related to sixteen poultry barns. When the nuisances were not abated, the court ordered Sanderson Farms to stop its farming activities. The Texas Commission on Environmental Quality had previously found Sanderson Farms in violation of nuisance statutes due to odors, noise, emissions, and runoff.18

RTF and Local Governance

Texas’s statute requires facilities to comply with local governmental regulations that existed at the time the operation began.19 Additionally, local governments can regulate any agricultural operation that risks the health and safety of residents.20 In accordance, political subdivisions such as cities and counties have some power to enact laws that pertain to agricultural operations. Additionally, if a city expands to include an existing operation, that existing operation is required to comply with regulations that impact health and safety.21

However, the power of local government remains limited. A 2009 bill introduced to Texas’s agricultural code bars the application of the state’s animal cruelty statutes to agriculture livestock. Because of this, local governments are prohibited from imposing their own animal cruelty regulations on livestock operations.22

Additionally, public hearings once required to permit such animal operations no longer exist in Texas.23

Attorney Fees

Any person who brings a lawsuit against an operation that qualifies for RTF protection is liable for all legal costs and expenses incurred by the agricultural operation in defending itself.24 This and similar language may have a chilling effect on the filing of nuisance suits in favor of industrial operators.25 In one case, owners of a horse ranch sued a dairy farm for allegedly discharging “90,000 gallons of thick, brown, sludgy toxic, dairy lagoon effluent” onto their property, killing their horses and damaging their land. The dairy operators filed a cross-claim for attorney fees. One of the ranch owners, representing herself, had to pay the dairy operators $100,000 in attorney fees, and her claims for prosecution were also dismissed. The court stated, “This case illustrates the dangers of proceeding pro se,” or self-representation in the court of law.26


Table 2.43 Texas’s Key RTF Provisions and National Comparison




	Texas’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	once in operation for a year.

	48%




	if boundaries or size of operation change.

	34%




	Operations are not immune from lawsuits …

	if they do not comply with environmental laws.

	26%




	if they do not comply with federal laws.

	62%




	if they do not comply with other laws.

	50%




	if they do not comply with state laws.

	68%




	if they do not comply with county laws.

	42%




	Other important details

	Attorney fees are awarded to prevailing defendant.

	34%




	RTF supersedes local ordinances and laws.

	62%
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Utah

Legislators introduced a right-to-farm law in Utah as a tool to preserve agricultural land.1 Since legislators passed additional RTF-related statutes between 1994 and 1995,2 the number of farm operations has increased by 19 percent, while the state’s farmland has dropped by over 6 percent.3 So what does this legislation do in practice?

Utah’s RTF Laws at a Glance

Utah’s RTF statutes provide nuisance protections for agricultural and, notably, industrial and mining areas.4 Similar to those in the other forty-nine states, Utah’s RTF-related laws protect certain types of agricultural operations within these areas from nuisance suits when they impact neighboring property, for example through noise or other pollution. Utah has enacted and amended a variety of different codes—criminal, judicial, agricultural, and county—to give agricultural operations exclusive privileges in the context of nuisance suits.5 Agricultural operations are broadly defined to include activities involved in the commercial production of crops, orchards, livestock, poultry, aquaculture, livestock products, or poultry products, as well as the facilities used to produce those things.6 The statutes provide different details for the operations and activities protected in mining and industrial areas.

Conditions and Activities

In 2019, amendments created three conditions that those who seek to sue agricultural operations must meet: (1) the plaintiff must be the legal possessor of the property that is alleged to be affected by the nuisance; (2) the alleged land or buildings affected must exist less than one-half mile away from the source of the nuisance; or (3) the plaintiff must file the lawsuit less than one year after the establishment of the agricultural operation or any fundamental change to that operation.7 That same year, amendments also created a series of substantial exceptions to fundamental changes.8 Importantly, a “fundamental change” does not include a change in ownership or size, the use of new technologies, a change in the type of agricultural product being produced, an interruption in farming that lasts three years or less, or participation in a government-sponsored agricultural program.9 The law presumes that an operation is using sound agricultural practices if it is following federal, state, and local laws and regulations, which include zoning ordinances.10

The 2019 amendments also introduced a sweepingly broad summary of nuisances that agricultural operations were not liable for, including “anything that is injurious to health, indecent, offensive to the senses, or an obstruction to the free use of property, so as to interfere with the comfortable enjoyment of life or property.”11 This defense becomes a complete defense for agricultural operations that are located in an agricultural protection area, which are designated by county commissioners.12 “Complete defense” means that even if a plaintiff makes a variety of charges against an agricultural operation, all of them can be dismissed at the same time and not be considered separately.

Local Governance

Agricultural protection areas, as designated by county commissioners, provide agricultural entities restriction-free operation for up to twenty years.13 However, even operations outside of such protected areas are shielded from nuisance suits. The 2019 amendments exempt agricultural operations from any ordinance of a political subdivision that would make them a nuisance as long as they are conducted in a “normal and ordinary course” of agricultural operations or use sound agricultural practices.14 Sound agricultural practices are considered to be those that conform with federal, state, and local laws and regulations. However, some state and federal environmental rules and regulations exempt agricultural operations from standards required of other industries.15 If the activity or operation impacts public health or safety, these protections do not apply.16


Table 2.44 Utah’s Key RTF Provisions and National Comparison




	Utah’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if boundaries or size of operations change.

	34%




	if they use a new technology.

	30%




	if they produce a different product.

	26%




	if there is an ownership change.

	26%




	if there is a cessation or interruption in farming.

	26%




	once in operation for a year.

	48%




	Operations are not immune from lawsuits …

	if they do not comply with federal laws.

	62%




	if they do not comply with state laws.

	68%




	if they do not comply with county laws.

	42%




	if they do not comply with other laws.

	50%




	Other important details

	RTF protects processing.

	48%




	RTF protects mining operations.

	4%




	RTF supersedes local ordinances and laws in agricultural zones.

	12%




	RTF supersedes local ordinances and laws.

	62%








Other Important Aspects

In any nuisance lawsuit against an agricultural operation, the court must award costs and attorney fees to the agricultural operation if it is not found to be a nuisance or if the nuisance claim was either frivolous or malicious.17 If, however, an agricultural operation asserts a defense against a nuisance claim that is both frivolous and malicious and the court finds the operation did commit a nuisance, the court must award costs and attorney fees to the plaintiff.

In addition, Utah’s RTF laws require that the owner of any new subdivision located within 300 feet of an agriculture protection area provide notice on the plat provided to the county recorder “that the property is located in the vicinity of an established agriculture protection area in which normal agricultural uses and activities have been afforded the highest priority use status.”18 The notice must also state that the use and enjoyment of the property is conditioned upon the user’s acceptance of any annoyance or inconvenience that may result from the agricultural uses and activities within the protected area.
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Vermont

Vermont legislators justified the state’s right-to-farm law by calling agricultural lands “unique and irreplaceable resources” that are dependent upon the “preservation of agriculture.”1 Since the law was enacted in 1982, the state has lost 24 percent of its farmland while the number of farm operations has grown by 8 percent.2 So what does this legislation do in practice?

Vermont’s RTF Law at a Glance

Vermont’s RTF law provides no explicit protection of farmland or farms by size (for example, small) or organization (for example, family). Instead, Vermont’s RTF law—similar to those in the other forty-nine states—protects agricultural activities from nuisance suits when they impact neighboring property, for example through noise or pollution. Since the passage of controversial amendments in 2003, Vermont’s RTF law defines “protected agricultural activities” broadly, including the cultivation and use of land for producing food, fiber, and horticultural and orchard crops, as well as the raising, feeding, and management of animals and bees.3 Tilling, planting, irrigating, and harvesting crops are also protected activities, along with the operation of greenhouses. In addition, Vermont’s RTF law protects the on-site production of fuel or power from agricultural products, as well as composting activities, ditching and subsurface drainage of farm fields, the handling of livestock wastes and by-products, and the storage and application of fertilizers and pesticides.

Conditions and Activities

Since its enactment, Vermont’s RTF law has protected agricultural activities by creating a rebuttable presumption that they are not nuisances so long as they exist prior to surrounding nonagricultural activities.4 In practice, the law presumes agricultural activities are not nuisances unless the party claiming otherwise provides counterevidence. In its original form, Vermont’s RTF law provided a rebuttable presumption against nuisance suits only for agricultural activities that were consistent with good agricultural practices and that were established prior to any surrounding nonagricultural activities.5

However, a landmark ruling prompted the reconsideration of the law by the legislature. The 2003 case concerned owners of an orchard, which originally consisted of a farmhouse and farm buildings.6 The owners subsequently sold off the farmhouse while maintaining their orchard. The orchard owners later began waxing and packing the apples on-site for shipment, markedly increasing truck traffic and noise. The owners of the farmhouse filed a nuisance suit against the orchard owners. The Vermont Supreme Court held that the RTF law did not protect the orchard owners because the new agricultural activities did not predate the purchase of the farmhouse by the plaintiffs. Further, the court noted that the facts of this case did not involve urban encroachment into an agricultural area, one of the stated justifications for Vermont’s RTF law.

After the ruling, the then chairwoman of Vermont’s Agriculture Committee said the ruling “virtually strips the law of any protections for farmers.”7 A Farm Bureau county representative said amending the law was crucial for farms “to survive into the future.”8 Initially, proposed amendments included specifically defining the “secondary effects” of farming that were protected, like odor, dust, pests, fumes, the glare of artificial light, and traffic.9 However, the bill met major opposition by constitutional scholars and small farmers.10 One legal professor warned, “What you are about to do is change two centuries of common law.”11 An early version of the bill also included a provision advocated by the anti–genetically engineered seed movement that would have made seed makers liable for crop damage caused by genetically engineered seeds. However, the measure was cut from the bill.12

Notably, the legislature changed the RTF law’s stated purpose from preventing urban encroachment to helping the “agricultural industry to survive” by preventing nuisance lawsuits over new technologies, diversification of products, and an increase in farm sizes.13 Specific statutory protections reflecting this changed intent are not in the body of the law, however, but rather are part of the legislative findings and purpose. Vermont’s amendments also created four conditions necessary for agricultural activities to receive immunity from nuisance liability: (1) the activity must follow federal, state, and local laws and regulations; (2) the activity must be consistent with good agricultural practices; (3) the activity must have been in existence prior to surrounding nonagricultural activities; and (4) the activity must not change significantly after a surrounding nonagricultural activity begins.14 However, if those suing can show that the agricultural activity has a substantial adverse effect on health, safety, or welfare or that it creates a noxious and significant interference with the use and enjoyment of neighboring property, they can file a nuisance suit.15 Nonetheless, this puts the burden of proof on the plaintiffs.16


Table 2.45 Vermont’s Key RTF Provisions and National Comparison




	Vermont’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if they are there first.

	44%




	Operations are not immune from lawsuits …

	if they do not comply with county laws.

	42%




	if they do not comply with federal laws.

	62%




	if they do not comply with other laws.

	50%




	if they do not comply with state laws.

	68%




	if they do not comply with environmental laws.

	26%








At the same time that it proposed amendments to the state’s RTF law, the legislature also considered a “Large Farms” bill.17 Working in dialogue with the RTF law, the legislature enacted in 2003 a Nonpoint Sources Pollution Reduction Program for the handling and disposal of animal wastes, stating that “meeting these standards shall not be borne by farmers only, but rather by all members of society, who are in fact the beneficiaries.”18 The law set up permitting and grievance procedures for small, medium, and large animal feeding operations—a lot or facility where animals are maintained forty-five days or more during the year.

Vermont legislators continue to consider further amendments advocated by the Farm Bureau to protect larger farms from so-called litigious neighbors.19

Local Government

Vermont’s RTF law does not prevent state or local boards of health from stopping nuisances that impact public health.20 However, the state separately limits the power of counties and municipalities to regulate agriculture. Municipalities cannot regulate “required agricultural practices” and “accepted silvicultural practices” defined by the secretary of the Agency of Agriculture, Food and Markets and by the commissioner of the Department of Forests, Parks and Recreation.21
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Virginia

Virginia’s right-to-farm law has pitted farmer against farmer, with advocates understanding it as crucial to farming while opponents say it protects industries that “are not really farming.”1 Since the enactment of the original RTF law in 1981, Virginia has lost 29 percent of its farm operations and 21 percent of its acres of farmland.2 So what does the RTF law do in practice?

Virginia’s RTF Law at a Glance

Virginia’s RTF law provides no explicit protection for farmland or farms based on size (for example, family farm). Rather, Virginia’s RTF law, like those present in the other forty-nine states, centers on protecting agricultural operations from nuisance suits when they impact neighboring property, for example through noise or pollution. Virginia’s RTF law protects agricultural operations from public nuisance suits (those brought by the government on behalf of the general public) and private nuisance suits (those brought by people, like neighbors).3 Protected agricultural operations include those devoted to the “bona fide” production of crops, animals, or fowl.4 This includes the production of fruits, vegetables, meat, dairy, poultry, tobacco, and nuts, and nursery, floriculture, and silviculture products. A Virginia court ruled in 2016 that aquaculture operations were not protected under the state’s RTF law.5

Importantly, a 2018 amendment substantially expanded Virginia’s RTF protections. Now any party that has a business relationship with the agricultural operation receives protection from nuisance suits.6 Associated businesses could include, for example, poultry or swine integrators, investment groups, or waste handling companies.

Conditions and Activities

To receive RTF protections, agricultural operations must be in “substantial compliance” with best management practices and any applicable laws or regulations.7 “Substantial compliance” means that agricultural operations adhere to best management practices to such a degree that they do not cause “significant risk to human health or safety.” In effect, this means that as long as agricultural operations meet existing laws and regulations, they are shielded from nuisance suits, even if they impact human health or safety. Potential litigants have to prove a “significant” impact; otherwise the law presumes that the operation is compliant.

Certain activities, however, are not protected by Virginia’s RTF law. For example, the statute does not protect against claims that an agricultural operation failed to use proper care (that is, operated negligently) or against other claims such as trespass.8 For example, neighbors sued Sussex Surry LLC and Synagro Central Inc. for damages related to negligence, private nuisance, and trespass. The companies sprayed and spread by-products of wastewater treatment plant processing that the plaintiffs alleged caused them severe health problems. The judge ruled that the companies qualified as agricultural operations that were likely entitled to RTF protection. However, the judge left it to the jury to determine whether the companies acted negligently or were improperly managed.9

Since passage of amendments in 2018, the law also stipulates that lawsuits cannot be brought by those who already knew about the operation when their “occupancy” began.10 Further, only persons with an ownership interest in the property that is impacted by the alleged nuisance can file suit.11 In practice, this can leave out family members, renters, and others without clear title to their property but who may be impacted by operations.

The RTF law does not afford protections to an agricultural operation that pollutes any stream water or causes any overflow onto the lands of another.12

Local Government

Virginia’s RTF law voids local ordinances that would make any agricultural operation a nuisance or require that nuisance to stop.13 In a 1985 case, the court ruled that vacant lots with overgrown weeds are allowed, so long as they are used for general farming and not managed negligently or improperly.14


Table 2.46 Virginia’s Key RTF Provisions and National Comparison




	Virginia’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	when they are there first.

	44%




	Operations are not immune from lawsuits …

	if the operation is negligent

	46%




	if they do not comply with county laws.

	42%




	if they do not comply with environmental laws.

	26%




	if they do not comply with federal laws.

	62%




	if they do not comply with other laws.

	50%




	if they do not comply with state laws.

	68%




	if they pollute water.

	36%




	Other important details

	RTF supersedes local ordinances and laws.

	62%








Since a controversial amendment in 1994, local government’s power became even further constrained. Localities can no longer require a special exception or use permit for agriculture or silviculture activities in areas zoned agricultural.15 A critic said the amendment “gives guarantees of protection without any responsibility and obligation.”16 In one case, a county tried to impose a zoning ordinance on a log yard, but the court ruled it could not, as the RTF law protected operations in Agricultural Residential zoning districts.17 In another case, a court ruled that the RTF law superseded a 1987 zoning ordinance that required a special exemption permit for a nursery’s expansion.18

More generally, the law bars localities from regulating any of the following activities of an agricultural operation, unless they substantially impact the health, safety, or general welfare of the public: agritourism; sales of agricultural or silvicultural products; preparation, processing, or sales of food products; and other activities and events customary at Virginia agricultural operations.19

Limits on Damages

Virginia’s RTF law limits the damages—meaning monetary settlements—that those who sue agricultural operations can receive in private nuisance suits.20 Compensatory damages for permanent nuisances cannot be more than the amount by which an agricultural operation reduces the fair market value of the person’s property. Damages for temporary nuisances are limited to the diminution in fair market value of the person’s property.

If a person brings multiple private nuisance suits against different operations, that person can only receive compensation equal to the fair market value of their property. This is true even if the person bringing the lawsuit includes additional defendants, such as those who have a business relationship with the agricultural operation.

While these limitations on settlements are similar to those in neighboring West Virginia, they do not go as far. Crucially, Virginia allows people to recover compensation (up to any amount) for physical or mental injuries caused by an alleged nuisance, so long as it is shown by objective and documented medical evidence that the nuisance endangered life or health.21
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Washington

Washington’s legislators justified the state’s right-to-farm law as preventing “urbanizing areas” from forcing the “premature removal of lands from agricultural uses and timber production.”1 But since first enacting its RTF law in 1979, the state nonetheless has 4 percent fewer farming operations and 11 percent fewer acres of farmland.2 So what does this law do in practice?

Washington’s RTF Law at a Glance

Washington’s RTF law does not provide agriculture any explicit statutory protection from urban sprawl, but courts have used the legislature’s stated purpose to determine the law’s meaning. Like similar RTF laws nationally, Washington’s law centers on protecting agricultural activities and forest practices from nuisance suits when they impact neighboring property, for example through noise or pollution. Specifically, the state defines nuisances as “whatever is injurious to health or indecent or offensive to the senses, or an obstruction to the free use of property, so as to essentially interfere with the comfortable enjoyment of life and property.”3

In one case, the Buchanan family farm sued a concentrated animal feeding operation and a meat processing plant on adjacent properties—Simplot Feeders Limited Partnership (Simplot) and Iowa Beef Processing Inc. (IBP)—owned by IBP and Tyson Fresh Meats Inc. The Buchanan family had farmed their 320-acre farm since 1961, when the neighboring property was a rangeland. Since that time, IBP began operating a meat processing and rendering plant, while Simplot developed a CAFO that held over 40,000 cattle.4 The Buchanans sued Simplot and IBP in federal court for nuisance, trespass, and negligence. In terms of trespass, they complained of flies and manure dust that damaged their crops. Under nuisance, they complained about foul and obnoxious odors.

However, the corporate operators attempted to use the RTF law to dismiss the charges against its CAFO and plant. They argued their operations qualified as protected agricultural activities broadly, which Washington’s RTF law defines as inclusive of any conditions or activities that occur within a farm in connection with commercial production of farm products. Specifically, the law defines “protected agricultural activities” sweepingly, including most everything that occurs on a farm in connection with the commercial production of farm products. Activities protected from nuisance suits include odors; dust; fumes; use of roads, drains, and canals; keeping of bees for production or apiculture; the employment and use of labor; the use of drains and waterways; and the “prevention of trespass.” Protected activities also include the use of new practices and equipment consistent with technological development within the agricultural industry.5 The law explicitly protects the “conversion from one agricultural activity to another” as well as “new practices and equipment consistent with technological development within the agricultural industry.”6 Protected farms include land, buildings, freshwater ponds, and freshwater culturing and growing facilities, as well as machinery used in commercial production of farm products. Farm products are defined similarly broadly, encompassing dairy, forages, poultry, livestock, vegetables, trees, fish, and related products, as well as food, feed, fiber, and fur.7

While the processing plant and CAFO technically fit within the definition of agricultural activities, the state’s supreme court gave more weight to the legislative intent behind the state’s RTF law.8 In 1998, the court held that the Washington State Legislature did not protect all agricultural uses but rather those in urbanizing areas. Further, the court suggested that the law is designed to protect agricultural uses that were there first. The court offered that the RTF act “must be applied cautiously and narrowly.” Nonetheless, as recently as 2019, over two decades after the first nuisance suit was filed, Tyson, IBP, and Simplot continue to attempt to dismiss a case brought by the Buchanans, which calls for the nuisance-causing activities to stop and also claims damages.9

Washington’s broad language in its RTF law provides protection to larger operations, even those that do not necessarily appear at first glance to be a farm. For example, a landfill that operated as an indoor composting facility for a mushroom farm successfully qualified as a “farm.”10 Homeowners near the landfill sued, claiming that hazardous substances and odors being released from the landfill interfered with their use of their land. The court ruled that the operation did indeed qualify as a “farm” and merited RTF protection. The court stated, “Since mushrooms are farm products, the ICF [indoor composting facility], which produces compost for the mushrooms to grow [in], is an ‘agricultural activity’ because it is an ‘activity which occurs … in connection with the commercial production of farm products … and includes … odors.’ Mushrooms cannot grow without the compost and, therefore, the compost activities cannot be separated from the mushroom growing.”11

Conditions and Activities

Washington’s protection of farming activities and forestry practices from nuisance suits remains subject to a few conditions. They must be established prior to surrounding nonagricultural and nonforestry activities. The RTF law states that such practices must be “good,” which are then presumed to be reasonable and warrant protection.12 The law treats “good” as conforming with applicable laws and rules.13 Accordingly, some activities that qualify as forestry practices—like a quarry—can lose RTF protection if they violate water quality laws.14

Amendments in 1992 afforded agricultural activities complying with the law unlimited operational hours, regardless of the hours of the day or night or day of the week.15 As one news article put it, “Farmers could drive their tractors or run their combines in the middle of the night.”16 But the amendments also introduced a much broader definition of “agriculture,” which from then forward included the commercial production of farm products—not just crops—opening up protections to all kinds of processing activities.17 However, RTF protections do not apply if the activity or practice has a substantial adverse effect on public health and safety.18

The 1992 amendments also afforded RTF protections to forestry, so long as a forestry operation was established before surrounding nonagricultural activities. Forestry practices protected from nuisance suits now include those conducted on or directly pertaining to forestland, which include growing, harvesting, or processing timber.19 Members of a residential community sued their uphill neighbor, the Seattle Gymnastics Society, after it clear-cut timber on its property as part of repairing a ski lodge, which led to an avalanche.20 The gymnastics society attempted to use the RTF defense. The lower court ruled in favor of the downhill landowners, and the gymnastics society appealed.21 The court of appeals reversed this on grounds that the gymnastics society had been engaged in forestry practices, in general, since long before the residential community members obtained their property, such as the growing of trees. On further appeal, the state supreme court ruled that without proof that the uphill neighbor was engaging in an actual forestry activity prior to the development of neighboring residential uses, the clear-cutting of timber could not be protected by the RTF law.22

Similarly, a court ruled that an apple orchard’s use of propane cannons and cherry guns—while a new and expanded activity—was not exempt from a nuisance action. The homeowners, who were established prior to the surrounding nonagricultural activities, thus could move forward with their nuisance suit.23

Local Government

Washington’s RTF law can limit a municipality’s ability to stop certain agricultural practices if considered nuisances, but not trespass. For example, an appeals court considered whether the discharge of excess irrigation water by an orchard was protected by the RTF law.24 In the case, water drainage from the orchard “fouled” a well on private property that was developed after the establishment of the orchard. Later, runoff from the orchard exposed a city sanitary water line, and the city as well as the Kiona Irrigation District sought to stop the orchard’s irrigation practice through an injunction. The court ruled that the RTF law did not protect the orchard because the discharge of water was off-site trespass and categorically different. However, the court nonetheless ruled the orchard was only partially responsible, and thus the injunction needed to be revisited.25

Otherwise, the RTF law does not explicitly address the power of local government. Some Washington counties have passed their own RTF laws that typically expand the exceptions provided to agriculture.26

Attorney Fees and Investigation Costs

Washington’s law was amended in 2005 to award attorney fees to those engaged in agricultural activities that successfully defend themselves against a nuisance claim.27 However, this legal language does not work the other way around, which discourages the filing of nuisance suits.28 A “farmer” who prevails in an action where an agricultural activity was claimed to be a nuisance can recover the full costs and expenses reasonably incurred by the farmer as a result of the lawsuit. In addition, a farmer who prevails in any claim based on an allegation that the agricultural activity on a farm violated laws, rules, or ordinances may recover the full costs and expenses reasonably incurred by the farmer.29 While “farm,” “farmland,” and “farm products” are defined by the law, “farmer” is not, making it unclear if any entity engaged in agricultural or forestry activities is eligible.


Table 2.47 Washington’s Key RTF Provisions and National Comparison




	Washington’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if they use a new technology.

	30%




	if they produce a different product.

	26%




	if they are there first.

	44%




	Operations are not immune from lawsuits …

	if they do not comply with county laws.

	42%




	if they do not comply with environmental laws.

	26%




	if they do not comply with federal laws.

	62%




	if they do not comply with other laws.

	50%




	if they do not comply with state laws.

	68%




	Other important details

	Attorney fees are awarded to prevailing defendant.

	34%




	RTF protects processing.

	48%








The costs that farmers can recover include (1) actual damages (including lost revenue and the replacement value of crops or livestock damaged or unable to be harvested as a result of the claim); (2) reasonable attorney fees and costs; and (3) exemplary damages if a court finds that the claim was initiated maliciously and without probable cause.30

However, defendants cannot recover fees and costs from governmental entities pursuing enforcement.31 Nonetheless, state and local agencies can recover their investigative costs and expenses if a court finds that the entity filing the complaint did so maliciously or without probable cause.32 Like the curbing of the filing of nuisance suits, such language also discourages the formal filing of complaints against agricultural or forestry operations.33
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West Virginia

Legislators passed the right-to-farm law in West Virginia, describing it as a tool to protect and preserve “agricultural productive operations” from the “infringement upon agricultural lands and agricultural operations by other uses and occupancies.”1 Since the law first passed in 1982, farm operations in the state have grown by 19 percent while the acreage farmed has dropped by nearly 2 percent.2 So what does this legislation do in practice?

West Virginia’s RTF Law at a Glance

West Virginia’s RTF law initially provided sweeping protections for agriculture from any adverse actions generally, the only state in the nation to do so.3 Typically, RTF laws center on protecting agricultural operations from nuisance suits in particular, when they cause, for example, odors or other pollution. West Virginia, however, did not tailor its RTF protections to nuisance suits until a series of amendments in 2019.4 Now, agricultural operations—which include any facility used for agriculture—are explicitly protected in the state’s RTF law from public nuisance suits (filed on behalf of the people by the government) and private nuisance suits (filed by individuals).5

Still, agricultural operations also remain protected from adverse actions broadly. West Virginia sweepingly defines protected elements of agriculture, ranging from food, fiber, and woodland products, to cultivation, stillage, livestock, dairy, forestry, packing, milling, marketing, and any other “legal plant or animal production and all farm practices.”6 The law also broadly defines “protected agricultural lands” to include any amount of land and improvements, as long as the products produced from it total more than $1,000 annually. Prior to the 2019 amendments, agricultural operations had to be at least five acres to gain protection but now have no minimum acreage requirement.7

Conditions and Activities

West Virginia’s current RTF protections give near-blanket immunity to any kind of agricultural conduct from court actions, including nuisance suits. West Virginia’s RTF law places the financial burden and risk on any entity (public or private) seeking compensation for pollution or other nuisances resulting from intensive agricultural operations. This happens through caps on damages, constraining who can sue and when, and the burden of attorney fees, all detailed below.8

Under the law, three requirements must be met before a nuisance suit can be filed against an agricultural operation.9 First, only the majority of legal landowners that have been adversely affected by an agricultural operation can file a nuisance suit. Second, the landowners must live within half a mile of the agricultural operations—a stipulation similar to that in North Carolina, which similarly amended its RTF law a year earlier.10 Finally, a nuisance suit can be filed against an agricultural operation only if the operation is materially violating a federal, state, or local law. The law does not define what “materially” means.

Crucially, West Virginia’s RTF law states that no “conduct of agriculture upon agricultural land” can be deemed adverse to other land uses (except for other agricultural uses).11 This may mean that only the owners of land used for agriculture can file a nuisance suit against a neighboring agricultural operation.12 The law, therefore, seems to protect agricultural operations from nuisance suits brought by those engaged in residential, commercial, business, or governmental land uses. There is one exception to this near-blanket immunity, but the meaning of the exception is not entirely clear, and we found no case law that has interpreted the law. Under this exception, a neighboring person complaining about an agricultural operation may be able to file suit if that person was there first and if the agricultural operation could cause that person or his or her property physical damage.13 Again, however, because the RTF law protects all agricultural conduct—without a specific start date—this exception may be a paper tiger.

In addition to the limits on who can bring a lawsuit against an agricultural operation, West Virginia’s RTF law provides various protections against claims of nuisance, specifically for agricultural operations that have been in operation for more than one year.14 For example, operations cannot be considered a nuisance if they were not one at the time they began and if the nuisance conditions being complained of have existed, without substantial change, since the operations began. In addition, an agricultural operation that has been in existence for more than one year cannot be found to be a nuisance because of any changed conditions in or around the location of the operation. In such cases, the operation will have an absolute defense against a nuisance claim—meaning it cannot be held liable for wrongdoing—so long as the operation provides proof that it has existed for more than one year and was complying with federal and state laws as well as all regulations and permits.

Even while tailoring some protections to operations that have been running for a year, the state’s RTF law also protects operations regardless of how long they have been in existence. For example, agricultural operations are protected from nuisance suits so long as they utilize commonly accepted agricultural practices.15 The law assumes that commonly accepted agricultural practices are those that comply with all applicable federal and state laws. Neither can an agricultural operation be considered a nuisance if it undergoes a “reasonable expansion.”16 A reasonable expansion can include purchasing additional land for the operation, introducing the use of new technology, transferring the operation, applying a Natural Resources Conservation Service program or USDA program to the operation, or any other change that does not affect the operation’s compliance with applicable laws and does not have a substantial adverse effect on the environment or create a hazard to public health or safety.

None of West Virginia’s protections against nuisance lawsuits apply to situations in which the alleged nuisance is the result of negligence (failing to take proper care) or when the alleged injuries or damages are due to an agricultural operation’s violation of federal, state, or local laws.17

Local Government

No state or local government can bring a criminal or civil action against agricultural operations that meet state and federal laws, permits, and regulations.18 In essence, this means the RTF law supersedes local governance. Moreover, since a 2019 amendment to the RTF law, municipal laws cannot be applied to any agricultural operation that is subsequently annexed or otherwise brought within the municipality’s corporate boundaries.


Table 2.48 West Virginia’s Key RTF Provisions and National Comparison




	West Virginia’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if there is a cessation or interruption in farming.

	26%




	if boundaries or size of operations change.

	34%




	if there is a change in locality.

	46%




	if they use a new technology.

	30%




	if they produce a different product.

	26%




	if there is an ownership change.

	26%




	if they are there first.

	44%




	once in operation for a year.

	48%




	Operations are not immune from lawsuits …

	if they are a nuisance from the start.

	38%




	if they are negligent.

	46%




	if they do not comply with state laws.

	68%




	if they do not comply with federal laws.

	62%




	Other important details

	Attorney fees are awarded to prevailing defendant.

	34%




	RTF supersedes local ordinances and laws.

	62%








Attorney Fees and Limits on Damages

The 2019 amendments to West Virginia’s RTF law added a completely new set of provisions that limit the damages that are available in nuisance lawsuits, as well as the attorney fees and costs that can be imposed.19

Most importantly, the law now limits damages to those that pertain to property values.20 This means a person cannot recover damages related to the loss of use and enjoyment of property or any personal health impacts. The West Virginia amendment came two years after a similar RTF law amendment was passed in neighboring North Carolina, where legislators responded to court settlements against large-scale hog operations by limiting the compensation that neighbors could receive.21

West Virginia’s current law limits compensation for permanent nuisances (those that cannot be remediated) to the reduction in the fair market value of the plaintiff’s property caused by the nuisance.22 Damages for temporary nuisances (those that can be abated through, for example, changing practices) are limited to the diminution in fair market value of the property. In no case may a plaintiff’s total damages exceed the diminished value of the property that is the subject of the nuisance lawsuit. In addition, if the same plaintiff brings multiple lawsuits against one or more agricultural operations, that plaintiff may not recover more, in total damages, than the fair market value of his or her property. Finally, punitive damages (that punish for bad behavior) are not allowed in any nuisance lawsuit brought against an agricultural operation. These 2019 amendments are particularly egregious for poor and minority rural communities, where property values are low and residents no longer can receive compensation for medical impacts.23 The amendments may further enable predatory practices, as operations strategically locate where people have the least amount of money to counter them and are entitled to the least amount of monetary compensation.

Finally, any person who brings a nuisance suit against an agricultural operation that has been up and running for more than a year is liable for all costs and expenses incurred by the operation’s defense.24 This includes, but is not limited to, attorney fees, court costs, travel, and other related expenses. This and similar language may have a chilling effect on the filing of nuisance suits in favor of industrial operators.25
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Wisconsin

Legislators advocated the right-to-farm law in Wisconsin as a tool to prevent the loss of farmland and protect family farms.1 But since first codified in 1982, the number of farms in the state has dropped by 30 percent, with 23 percent fewer acres of farmland.2 So what does this legislation do in practice?

Wisconsin’s RTF Law at a Glance

Wisconsin’s law provides no explicit protection for farmland or family farmers. Rather, Wisconsin’s RTF law protects income-producing or livelihood-based agricultural activities and uses from nuisance suits over matters that impact neighboring properties, like noise or pollution.3 Protected areas of agriculture are expansive, including aquaculture, floriculture, crop and forage production, beekeeping, raising livestock, fur farming, forest management, and land enrolled in federal or state agricultural conservation payment programs.4 Protected agriculture uses include storing and processing agricultural products and processing agricultural wastes.

Conditions and Activities

To receive RTF protections in Wisconsin, agricultural activities and uses should predate those of aggrieved neighbors without having been significantly interrupted.5 Also, no threats to public health or safety can be present. However, Wisconsin’s RTF law interprets uninterrupted agricultural uses and activities broadly. For example, the law does not consider a change in the agricultural use or practice to be significant. Wisconsin’s RTF law consequently protects almost any agricultural use or activity, so long as it does not substantially threaten public health or safety.

Under Wisconsin’s RTF law, only plaintiffs are required to pay the costs of litigation if they lose, but not defendants.6 This shifts the litigation risks away from agricultural operations and onto plaintiffs by requiring them to pay attorney fees, expert witness fees, and other costs related to preparing for and participating in lawsuits. For example, in a 2000 lawsuit, a crop and cattle farmer claimed his neighbor’s commercial cranberry farm flooded his property, creating a nuisance that curtailed his capacity to farm.7 The circuit court ruled in favor of the cranberry farm, and on appeal, the court further ruled there was insufficient evidence to prove the cranberry farm caused the flooding. The appellate court therefore ordered the cattle and grain farmer to pay the reasonable attorney fees of the prevailing defendant—the commercial cranberry farm.


Table 2.49 Wisconsin’s Key RTF Provisions and National Comparison




	Wisconsin’s key RTF provisions

	

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if they are there first.

	44%




	Other important details

	Attorney fees are awarded to prevailing defendant.

	34%




	RTF protects processing.

	48%








Local Government

Wisconsin’s RTF law encourages local governments to use zoning to prevent nuisance conflicts.8 But in practice, state statutes limit their authority to do so. For example, the Wisconsin Livestock Facility Siting Law prevents political subdivisions from enacting or enforcing zoning ordinances that prohibit livestock facilities in agricultural districts.9 An exception is made if reasonable scientific findings demonstrate that the ordinance protects public health or safety.

Limits on Damages

Even if an agricultural operation is sued and found to be a nuisance, the RTF law substantially limits what Wisconsin courts can award or what activities they can restrict, unless public health or safety is threatened.10 Courts must consult public agencies with expertise in agricultural matters to ensure the suitability of actions required to address the nuisance. Also, the agricultural operation must be granted “a reasonable time” of no less than one year to comply with any order. Further, courts cannot impose any actions to address the nuisance that would negatively impact the economic viability of the operation.
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Wyoming

Wyoming’s right-to-farm law, called the Right to Farm and Ranch Act, has been on the books since 1991. In 2015, the legislature retrospectively declared the purpose of the law as forever guaranteeing the right to farm and ranch in the state.1 Since the RTF law passed in 1991, the number of Wyoming farm operations has increased by 35 percent while the farmland acreage has dropped by 16 percent.2 So what does this and related legislation purport to do?

Wyoming’s RTF Law at a Glance

Wyoming’s RTF law provides no explicit protection for family ranches, farms, or land. Like those present in the other forty-nine states, the law centers on protecting certain types of operations from nuisance suits when they impact neighboring property, for example through noise or pollution.3 It does so by protecting commercial farm and ranch operations from public and private nuisance claims.4 As originally enacted, the law defined protected farms and ranches as “land, buildings, livestock and machinery used in the commercial production and sale of farm and ranch products.”5 A 1999 amendment expanded this definition to include farm and ranch operations, defined as “the science and art of production of plants and animals useful to man [except wildlife], including but not limited to, the preparation of these products for man’s use and their disposal by marketing or otherwise, and includes horticulture, floriculture, viticulture, silviculture, dairy, livestock, poultry, bee and any and all forms of farm and ranch products and farm and ranch production.”6


Table 2.50 Wyoming’s Key RTF Provisions and National Comparison




	Wyoming’s key RTF provisions

	% U.S. states with similar RTF provisions




	Operations are immune from lawsuits …

	if they are there first.

	44%




	Operations are not immune from lawsuits …

	if they are a nuisance from the start.

	38%




	if they do not comply with other laws.

	50%




	if they do not comply with state laws.

	68%








Conditions and Activities

In order for a farm or ranch operation to be protected under the RTF law, two conditions must be met.7 First, the operation must conform to generally accepted agricultural management practices. Second, the operation must have existed before any change in the land use adjacent to the farm or ranch occurred, and prior to that change the farm or ranch must not have been a nuisance.8 The phrase “generally accepted agricultural management practices” is not defined in the statute.9

Nearly fifteen years before Wyoming enacted its RTF law, a different law was enacted to provide an absolute defense against claims of nuisance for certain feedlot operations, so long as they can prove compliance with the applicable rules of the Wyoming Department of Environmental Quality.10 An absolute defense means that the feedlot would be immune from nuisance liability. This defense applies only to feedlots established before the person or persons bringing the nuisance lawsuit gained ownership of their land and only if the conditions alleged to have caused the nuisance are subject to local regulations or related to the activities of the Wyoming Department of Environmental Quality.11 A feedlot, for purposes of this law, is an area where livestock are confined, primarily for the purposes of feeding and growth prior to slaughter.12

Local Government

Neither Wyoming’s RTF law nor its feedlot law contains any provisions that specifically address either law’s impact on municipalities. However, the state’s county code was amended in 2008 to explicitly reference the RTF law.13 It now stipulates that counties cannot “impair or modify any rights afforded to farm or ranch operations” under the state’s RTF law.14 Attempts to try to give counties more power to determine nuisances have failed to pass in the legislature.15
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Cultivating Democracy in Agriculture

Since the late 1970s, when RTF laws were first adopted, the number of U.S. farms producing poultry, dairy, hog, beef, hay, soy, corn, and wheat have dropped by between 27 percent and 87 percent (see table 1.4). Over a similar period, RTF litigation has increased, with CAFOs and business firms winning most of the cases that they are party to (figure 1.1). The largest corporate operators win the most in states where they dominate production. They do better the higher they appeal a case, leveraging the power they have at the state level also in federal court. Their power accumulates through interwoven forms of takings: taking of community rights to self-autonomy, taking of property rights from smaller holders, and taking of market power from farmers. Business firms do so by adopting legal forms that diffuse responsibility and culpability.

The disproportionate power of business firms and CAFOs is not inevitable or natural but afforded through governance. Ultimately, if not serving democracy, these structures become a threat to its sustenance.1 But laws and processes can be undone or redone to create a just and plentiful agriculture. We consider how to end legislatures’ favored treatment of multinational agribusiness in order to achieve agricultural, rural, and environmental justice. We focus on three areas ready for transformation: market power and the government, RTF amendments and repeal, and the U.S. and state constitutions.

Market Power and the Government

Accessing different routes to buy, sell, exchange, barter, or give away empowers eaters and growers. The most powerful corporate agribusinesses, however, thrive in contexts with fewer market options for growers and eaters. RTF laws currently benefit CAFOs and business firms the most in states dominated by poultry and hog contract farming (table 1.7). These massive sites of production marginalize farmers’ power while enabling global control over food, as the United States is the second largest exporter of chicken and pork globally.2 Under predatory contract arrangements, those few domestic growers that remain often have little to no choice about whom to buy their supplies from, where to sell their products, or the kind of buildings to use.3 Best estimates show that WH Group’s Smithfield Foods—a firm mostly run and held by shareholders and executives in China—exerts the most control over the market for pork slaughter.4 Smithfield Foods Inc. and Murphy-Brown LLC, also owned by WH Group, are companies that have used RTF laws to defend themselves in North Carolina, Iowa, and Mississippi. Like Smithfield, similarly powerful companies like JBS, Tyson, and Hormel own and operate in pork, as well as poultry and beef, diffusing their market power across the agri-food network.

Farmers and communities benefit from affirmative vehicles for community wealth generation, like local banks, sale barns, locker houses, grain elevators, mills, community gardens, Community Supported Agriculture farms, agriculture of the middle, and regional processors and retailers.5 These are examples where distributive and accessible markets create relationships that build the fabric of democratic society. Local, community-based determination and action have facilitated the creation of such businesses that keep capital circulating locally. Yet these social and ecologically embedded forms of agriculture can falter when facing the market and statutory power of corporate agribusiness. Some current efforts to curb concentration include a proposed national moratorium on large agribusinesses, food and beverage manufacturing, and grocery retail mergers.6 Another route is enforcing the Packers and Stockyards Act, designed in 1921 to take on monopoly power when it can be proved that there is competitive injury. This includes demonstrating that companies are engaged in price-fixing or bid-rigging. These approaches, however, remain of their time—a century ago—when farm markets were more discrete and cross-sectoral global financial investment in agriculture less hegemonic. Other forms of investment ownership, like securities, derivatives, and debt, as well as subsidiaries that reduce risk and private companies with limited disclosures, can enable extractive finance, rather than regenerative and locally circulating wealth. This centralization of profit via global investment works against the distribution of market power through dispersed access to property rights. Limiting or scaling to increase payments to farmers who live where they grow food or raise animals provides a potentially transformative route to help community-based agriculture thrive.

To date, however, the U.S. government continues to provide the bulk of its subsidies to the largest agricultural operations, regardless of whether the ultimate beneficiaries are foreign. In the 1970s, “Get big or get out” was the mantra of U.S. secretary of agriculture Earl Butz. Nearly fifty years later, Secretary Sonny Perdue demonstrated that little had changed when he told U.S. dairy farmers in Wisconsin struggling to keep their operations afloat that “in America, the big get bigger and the small go out.”7 When Perdue spoke in 2019, Wisconsin dairy farms were shuttering at an alarming rate, with some dairy farmers taking their own lives in despair.8 Since 1978, eight out of every ten dairy farms have gone out of business nationally (see table 1.4). The extent of dairy farm decline nationally is second only to the loss of hog farms. Meanwhile, subsidies continue to be awarded based on the amount of production, and by ignoring size the government effectively awards more funds to the largest operators. The USDA’s 2022 Spot Market Hog Pandemic Program provided a payment of $54 per head for up to 10,000 hogs. “Legal entities” were welcome to apply.9 With no disclosures of beneficiaries, each corporate subsidiary of a mostly foreign-held company like WH Group could apply and receive such funds. A recent Government Accountability Office review of the Coronavirus Food Assistance Program noted that it paid producers $13.8 billion for field crops, $9.8 billion for livestock, $3 billion for dairy, and $4.4 billion for other commodities. The Accountability Office reviewed just ninety of the applications (a total of $87.3 million) for this cumulative $31 billion in assistance. Over half of the producers in its review did not provide enough support for their payments, suggesting their requests were “improper.” The office found that “33 producers provided support (e.g., sales receipts) for a lesser amount than they claimed, and nine producers did not clearly establish ownership of commodities they claimed.”10

More mundane and embedded forms of governmental support also prop up the largest of corporate and absentee operators. The USDA’s Environmental Quality Incentives Program funds industrial animal operations’ disposal of their extreme amounts of waste. Manure digesters, touted as a way to reduce air pollution by processing waste at large industrial animal facilities, is the centerpiece of the USDA’s plan to reduce greenhouse gas emissions. Using public funds—through such programs as the Environmental Quality Incentives Program, the Rural Energy for America Program, and AgStar—the USDA is subsidizing these methane digesters without attention to what or who makes money off them. Such subsidies for digesters help the largest CAFOs and operations at a cost of up to $5 million at any specific site.11 Foreign-held companies like Smithfield Foods Inc. further benefit from USDA subsidies for grain production, as they lower their feed costs for millions of animals fed in confinement. Business firms can make more raising hogs in the United States than in China.12 U.S. grain farmers, similar to their fellow animal farmers, likewise have been undercut by subsidies funneled to the largest operators, as six of every ten corn farmers have gone out of business since 1978 (see table 1.4).

Government-supported finance has helped drive consolidation and inequality in lending. In 1997, the Farm Credit System (FCS)—a U.S. government-sponsored enterprise—began extending loans to foreign-owned entities, just before the hog crash of 1998, when prices hit their lowest level for live hundredweight since 1964. The exodus of hog farmers from the sector accelerated in earnest, and in the early years of the twenty-first century, FCS began approaching and encouraging bankrupted or vulnerable farmers to take on loans to build larger hog confinements. Policy changes have pushed lenders associated with the FCS and banks at large to consolidate dramatically, leaving farmers and rural communities with fewer options. Today, the FCS provides the most loans of any banking entity to the largest pork conglomerates, according to a recent study.13 This is a key financial lifeline for a highly concentrated system. FCS itself, however, does not disclose to whom or what it provides loans according to basic demographic data, like race, ethnicity, or veteran status. Requiring that business firms like corporations, companies, and partnerships disclose their ownership helps counter concentration, absentee investment, and foreign landownership. Disclosures of the ultimate beneficiaries of loans and subsidies empower local people and offer a means to stop umbrella companies or intersectoral investors from repeatedly accessing the public purse through their subsidiaries that by name appear independent but are interconnected. Bipartisan legislation, introduced in 2022, seeks to bar FCS from providing loans to foreign entities and investors.14 A 2023 rule now requires that Farm Credit institutions disclose basic demographic data on whom it lends to.15 In addition to tracking foreign entities accessing government-supported loans, this information could be leveraged to ensure that socially disadvantaged farmers and ranchers at large, Indian Nations, and Black farmers specifically have access to these funds.16

Elite companies are financially dependent on one another, making the food production system vulnerable in times of crisis, with severe consequences for eaters, animals, and those few actors left in the food production chain.17 During the COVID-19 pandemic, Smithfield Foods’ CEO Ken Sullivan claimed that processing plant workers had to stay on the line or else the country would be on the brink of starvation. Simultaneously, Sullivan told industry representatives there was “plenty of meat” for export.18 Processing facilities eventually temporarily shuttered as workers contracted and died from COVID-19 at alarming rates, with an estimated $11.2 billion in associated costs.19 When hogs could not be slaughtered, rather than pay additional feed costs and with no place to take the incoming piglets, millions of hogs were euthanized by various means, including shutting down the ventilator systems in CAFOs.20 Major pork firms received “disposal assistance” payments for their troubles.21

The receipt of the bulk of public subsidies and finance by an ever-shrinking number of actors in food production circulates into electoral influence. Our review of news articles covering the inception, adoption, and amendments of RTF laws on a state-specific level found that local and state American Farm Bureau Federation chapters are formative players in RTF legislation. Today, the national nonprofit organization calls itself “the voice of agriculture” made up of “farm and ranch families working together.”22 However, the Farm Bureau gained its initial foothold through the U.S. government. The Federal Office of Extension first issued a Farm Bureau Organization Plan in 1917, creating an alliance with the USDA.23 Since 1939, the bureaus moved away from their quasi-governmental structure and created insurance companies. Even though Farm Bureau chapters are registered as nonprofits, some—like the Iowa Farm Bureau—receive most of their operating budget from “FBL Financial, a for-profit publicly traded company listed on the New York Stock Exchange.”24 Taken together, the Farm Bureau “commands a multi-billion dollar revenue-generating enterprise of insurance companies and for-profit farmer cooperatives and a stock portfolio that includes the major agribusiness companies Archer Daniels Midland, ConAgra, Monsanto (now Bayer), Phillip Morris, and Dow Dupont.”25

Farm Bureau chapters, while long present in news coverage of RTF laws, are recently taking on a more direct role in RTF litigation.26 The earliest court reference to the Farm Bureau in our data set took place in 1971, when the court cited a case where the Massachusetts Farm Bureau supported curtailing zoning laws to enable the expansion of a corporate dairy farm.27 Since then, the presence of Farm Bureaus in RTF litigation has become more pronounced. In 2021, state Farm Bureau chapters played a role in three cases, the most of any year in our data set.28 In one case, the Mississippi Farm Bureau Federation wrote a brief in support of the Oxbow Group LLC and other parties to the lawsuit who were using propane cannons—which issue a sonic blast that frightens away wildlife—on their cropland.29 The other two cases played out in North Carolina. In a Murphy-Brown, LLC case, a court cited a case concerning North Carolina’s Farm Bureau Mutual Insurance company.30 In the third case, the North Carolina Bureau Federation Inc. teamed up with the State of North Carolina to stop rural empowerment groups trying to contest the constitutionality of the state’s RTF law.31

Contradictorily, the Farm Bureau continues to support RTF legislation and litigation that is the least beneficial to the sole proprietor farmers that are the backbone of its public image. Some farmers and communities have made strides in pointing out the contradiction in message and action by the Farm Bureau. Farmer Matt Howe in Illinois issued a letter of resignation to the Fulton County Farm Bureau Board of Directors after it lent its support to the construction of a 20,000-head swine facility next to his home: “I simply cannot continue to offer my time and resources to an organization which supports the installation of these CAFOs without regard to the effect on residences and family farms to which so many people have devoted their time and constant attention, for some generations.”32 Howe and the community group he worked with, Neighbors Opposing a Polluted Environment (NOPE), went on to successfully prevent the construction of the CAFO in their community. The Farm Bureau has yet to change its position on CAFOs.

Changing or Repealing RTF Laws

RTF laws have capitalized upon very real divisions and loss. Farmers have indeed gone out of business in droves, and rural areas are often extracted from for urban and global consumption. And in capitalizing on this crisis, RTF laws have deepened it. Considering agriculture to be the exception to the rules has made it even more sharply decentered from the communities it can sustain and create. A different path forward calls for considering farming rights relative to the homes of those who live within the space of agriculture, as its fruits also fill the tables of those in cities. An agriculture of home, building upon Indigenous teachings where land gives people common strength and lifeways, offers potential to connect the health of animals to the health of communities.33 Thinking of agriculture as where people live rather than as a site of extraction reinvigorates agrarian ideals of distribution and sustenance.34 Facilitating an agriculture that does not divide can come from distributing power through homemaking.

One potential route is to simply abolish RTF laws, as their outcomes on the aggregate have polarized home and agriculture. The extension of RTF laws to processing in nearly half of all states demonstrates how RTF laws have veered far from their supposed purpose (for example, Michigan’s Agricultural Processing Act or Utah’s protection of industrial areas and mines alongside agriculture). Like court rulings in Alabama and Mississippi pertaining to timber, these statutory provisions and court interpretations make clear that their purpose is dispossessing the less powerful to enable the more powerful to accumulate further wealth and control by insulating them from nuisance lawsuits. In these situations, the agricultural orientation of the laws blurs substantially and supports the overall repeal of RTF laws. Perhaps most important of all, RTF laws protect agricultural operations generally but not specifically for the small and medium-size farms that are most beneficial for communities and sustainability. No RTF law in the nation, for example, tailors its protection to family farms. This disadvantages the types of farms most crucial for a democratic and distributed system of agriculture.


RTF PROVISIONS THAT SERVE CAFOS AND BUSINESS FIRMS


– Immunity once they are up and running for a year.

– Immunity if they use a new technology.

– Immunity if the product or activities change.

– Immunity if operations are interrupted or stop.

– Immunity if ownership changes.

– Immunity if they use accepted or prevailing agricultural practices.

– Court costs awarded only to defendant.

– Standing limited to legal possessors of real property.

– Standing limited to residents who live within half a mile of alleged nuisance.

– Protection extended to operations generally defined as processing.

– RTF supersedes local governance.

– Burden of litigation fees on plaintiff.



These existing statutory elements of RTF laws found in some states serve absentee business firms and CAFO interests the most, curtailing democracy in agriculture.



There are also, however, more targeted and statute-specific routes that may be more conducive to change-making, depending on the state. For example, states that do not allow RTF laws to supersede local governance have fewer CAFOs and business firms winning in court. In the Northeast, CAFO and business firm cases win proportionately fewer total RTF cases. This is also the region where, on the aggregate, states leave local governments, like townships, municipalities, villages, and towns, with the ability to determine land use decisions (see table 1.5). The transfer of wealth and power from local communities—for example, in the Lincoln Township case in Missouri—can even be a transfer of wealth and power abroad. Democracy on a fundamental level is about giving people who live in a place power over governing it. Reforming laws to return autonomy to communities is an important route to consider moving forward.

CAFOs and business firms win most RTF cases in court by drawing on the statutory provision that they are immune from lawsuits once they are up and running for a year. Similar to removing local governance at large, this provision discounts longevity, environment, and place—all crucial dimensions of home in agriculture. In contrast, some states instead have a “there first” provision, where the so-defined agricultural operation has to be in existence before those surrounding it to have immunity. However, the stated purpose in most RTF law preambles typically is that of expanding and preserving agriculture. The “there first” provision is dependent upon the way in which protected agricultural operations are defined and contextualized in preambles. For example, West Virginia treats all forms of agriculture as “there first,” meaning that a pasture once used for free-range chickens is assumed to be the same as a 100,000-head broiler feeding operation. Likewise, the suite of accompanying provisions—immunity when there is a new technology, when the product changes, when operations stop or are interrupted, or when ownership changes—can be repealed or carefully reworded to empower the farms and people that were there first. Land reform efforts could also be incorporated into RTF laws, making explicit the protection of land from industrial and suburban sprawl or provisions to keep land rights and access proximate to those who live in a local community.

Like the definition of “agricultural operations,” “agricultural practices” are unclearly defined across the nation and unattuned to specifics of place. Firms and CAFOs that utilize the RTF defense typically do so because their practices have a negative impact on the social ecology of those around them. For RTF laws to play an inspirational rather than a detrimental role in agriculture, protected practices can be rooted in the local social ecology. While a minority of states, like Missouri and Louisiana, defer to their flagship universities for some standards, even these aggregate understandings at a state level overlook much nuance. Statutes can be reformed to enable people embedded in communities to determine what (if any) is an acceptable agricultural practice that deserves immunity from nuisance, trespass, and negligence suits.


RTF AMENDMENTS CONDUCIVE TO AN AGRICULTURE OF HOME


– Operation must be “there first.”

– There are no unique limits on compensatory or punitive damages.

– Local laws and ordinances supersede RTF laws.

– Operations are protected in accordance with longevity in place and living in proximity to farming operation.

– Public divulgence of ownership structure includes firm parentage, as applicable.

– Operations with unclear ultimate beneficiaries do not receive protection.

– CAFOs do not receive protection.

– Business firms do not receive protection.

– “Accepted” agricultural practices are defined as those determined by the local government.



Some RTF statutes have less of a detrimental impact on farmers, residents, and homeowners, like the “there first” provision. This list also includes new criteria not yet found in RTF laws that may help strengthen democracy by empowering communities and local farmers.



RTF laws also increasingly place litigation risks and burdens on plaintiffs, deterring them from filing nuisance suits against the largest of agricultural operations in the first place. Compensatory and punitive damage caps limit or eliminate types of monetary compensation that people can receive when operations cause staggering impacts to their well-being and their homes. With fewer financial repercussions for their actions, entities like Smithfield’s Murphy-Brown LLC have less motive not to engage in the same behavior in another space at another time. The less the cost of a taking, the more insignificant it is for business firms’ bottom line. Likewise, stipulating that only plaintiffs bear the burden of court and attorney fees when they lose benefits the largest of operators, which generally win as defendants but not as plaintiffs (see table 1.2). Repealing these statutes may help provide plaintiffs more equal opportunity to access and utilize the court.

The Constitution

At a basic level, state and federal constitutions seem an immediate and generative route for challenging RTF laws based on property rights. An originalist approach to the constitutional protection of property, however, has not stood up against RTF laws in court.35 Of the thirty-eight RTF cases in our data set that made an explicit constitutional reference, Iowa was initially the only one with a successful state-level constitutional challenge to a RTF law.36 That case was overturned by the Iowa Supreme Court in 2022, after membership in the court had changed.37 To date, the U.S. Supreme Court has yet to review an RTF case. Taken together, this suggests two key points: that the constitutional protection of property as currently conceived does not equally protect all owners (but instead favors large ones), and that some constitutional amendments may help to give footing to dimensions of property less protected by courts, namely home and environment.

Constitutions offer the potential to counteract two dangerous situations for democracy: when the majority crushes the minority through legislation and when a despot rules the executive branch. Property, to the chagrin of some and the delight of others, receives constitutional protections, suggesting a level of untouchable reverence. The Fifth Amendment of the U.S. Constitution states that no person shall “be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.” The Fourteenth Amendment further requires that property be afforded “due process of law” and “equal protection.” Likewise, every state constitution includes some defense of property rights. Then, nuisance lawsuits grant individuals the right to defend their property from others, based on the idea that so long as one is not injuring or hampering another’s use and enjoyment of their property, holders can utilize their property as they like.38 In effect, such a framing put early limits on what extent profit-seeking forms of property ownership could hijack social goods like clean air, clean water, peace, and serenity.39

Yet constitutional challenges to RTF laws centered on property rights typically fail because courts now treat the economy as a public good, regardless of whether that economy produces a public benefit. Even though for centuries U.S. courts have provided a remedy for injuries concerning property, RTF laws legally remove those remedies from those who suffer at the hands of industrial agriculture. In Iowa, the issue of remedy was the very reason why the RTF law was initially deemed partially unconstitutional, as the Iowa Supreme Court ruled that property owners stripped of their rights were warranted compensation. That ruling was reversed in 2022 when the court concluded that the legislature could use RTF laws to remove remedies for property owners.40 As in Iowa, courts nationally tend to affirm that the state legislatures can modify or amend common law as well as state statutes through legislation. Courts also have ruled that unless every facet of a property right is taken—for example, not just enjoyment but also the capacity to make money—plaintiffs cannot establish that their property has actually been taken. As a result, legislatures and lobbying interests are free to pass legislation that strips individuals of their most democratic dimensions of property rights, where people have the freedom to health, safety, and community through residence or ownership. Dehumanized through the metrics of industrial production, communities cannot prosper on the scraps of their property rights left behind.

While RTF preambles often state that agriculture is in the public interest and agricultural operations receive generous public subsidies, these enterprises are still able to claim “private” status in court. For those trying to protect their homes by asserting their own property rights, they face a double-edged sword: agriculture is public because of its relationship to food but also retains private status through investors’ profit. Operations protected by RTF laws then avoid the stipulation that just compensation be provided for “public use” takings. Even in the less likely cases that a CAFO or firm loses, states increasingly limit how much can be awarded. North Carolina, for example, limits compensation to the fair market value of the property for permanent nuisances and to the rental value for temporary nuisances.41 No punitive damages are allowed at all, unless the operation has “been subject to a criminal conviction or a civil enforcement action taken.”42 Unlike most other industries—which can be punished for egregious conduct through punitive damages—the law prevents courts from punishing agricultural operations for engaging in grossly negligent practices or deterring them from doing so because courts are already prohibited from imposing a fine that recognizes the reality of their destructive conduct.

Plaintiffs also have tried to make the constitutional argument that RTF laws violate the Equal Protection Clause of the Fourteenth Amendment. Plaintiffs assert that RTF laws exemplify crony capitalism by discriminating against residential landowners in favor of politically powerful industries. These arguments have not gained traction either. Courts tend to respond that RTF laws purport to apply generally to agriculture, not to a specific industry, like swine. Our findings, however, identify specific industries benefiting more from RTF laws: CAFOs win the most in hog- and poultry-dominated states, while sole proprietor farmers are the least likely to win in court (see table 1.7). The reality is that the largest of operators and owners, on the aggregate, receive favorable treatment. The defense of property, unless closely tied to a distributive ideal good for the many, ceases to serve democracy of the people. RTF laws have weaponized the most dangerous facets of property born in colonialism, codified in enslavement, disallowed by gender, and differentiated according to rural space.43 Notions that industrial production and extraction must overshadow people’s and communities’ autonomy now reigns.

Unlike RTF laws, anti-corporate farming laws routinely have been held to be unconstitutional based upon their disparate treatment of large corporate entities. Courts in four midwestern states—South Dakota, North Dakota, Iowa, and Nebraska—have found anti-corporate farming laws unconstitutional, in whole or in part, since the start of the twenty-first century. Anti-corporate farming laws generally attempt to limit business entities’ ownership in land by limiting nonfamily corporate or other entity investment.44 Ten states have anti-corporate farming laws, and nine of them are in the Midwest, the same region where firms are winning the most using RTF laws. Indiana—the state where firms and CAFOs win the most with RTF laws—has an anti-corporate farming law, but it affords its protections only to land. Market power stipulates land’s power, and if transnational corporations dominate markets, they also exert disproportionate power over land use. Further, Indiana provides exceptions to its anti-corporate farming law for confined feeding operations and the raising or producing of eggs or poultry.45 The law also allows foreign business entities to own up to 320 acres used for crop farming and up to 10 acres for timber production. It is not clear if Indiana’s statute limits acreage ownership to independent LLCs or traces them back to shared financial holding companies. In our data set, anti-corporate statutory or constitutional provision references in RTF statutes or case law are not drawn on to constrain corporate power. Rather, anti-corporate statutes are used to extend protections to specific business firms by citing exceptions and definitions.

For the decisions of the courts to match the rights and needs of the governed, constitutional amendments may provide another, more effective legal means to counter RTF legislation. Cementing the power of local government statutorily and constitutionally can create a rights-based framework that has proved generative for returning wealth to communities with a long history of extraction and expropriation.46 One set of rights, like property, cannot be expected to achieve every moral good or, in contrast, responsibility for every moral harm. Likewise, environmental rights may not always provide for the right to home. However, considered as a suite of rights, constitutional amendments may offer a tool for people to gain standing to achieve the democratic outcomes necessary for the preservation of life, the equal protection of laws, and the people’s pursuit of happiness.

Two constitutional amendments—one about food and the other the environment—offer insights into the possibilities, but also potentially adverse outcomes, of constitutional amendments. In 1971, for example, Pennsylvania citizens adopted an environmental rights amendment, Article I, Section 27, which states, “The people have a right to clean air, [to] pure water, and to the preservation of the natural, scenic, historic and esthetic values of the environment. Pennsylvania’s public natural resources are the common property of all the people, including generations yet to come. As trustee of these resources, the Commonwealth shall conserve and maintain them for the benefit of all the people.” This amendment later came to bear on a 2012 Pennsylvania Supreme Court case pertaining to Act 12, a bill passed by the legislature with the oil and gas industry’s support. Like laws governing industrial agricultural operations, the bill sought to cement the hydraulic fracturing industry’s ability to site at will, without local consent. If it had been enforced, Act 12—like RTF laws—would have preempted local government from barring fracking and imposed a gag order on physicians who connected local exposure and pollution to health issues.47 The Pennsylvania Supreme Court, however, used the environmental rights amendment as the basis of its ruling that Act 12 violated the constitution, as it stipulated that water and air belonged to the public trust and the people of Pennsylvania.

Without an explicit distributive orientation through words like “collective,” “the people,” and “access,” amendments can become vulnerable to co-optation. Maine’s 2021 right-to-food constitutional amendment uses language similar to that found in RTF laws. Advocated by the Food and Agriculture Organization of the United Nations since 2011, such amendments seek to treat access to food as a human right.48 However, the language used to encode such a right can be problematic. The words “acquisition,” “production,” and “harvesting” confuse the importance of social ecology. Unlike Pennsylvania’s, Maine’s amendment lacks community embeddedness by not using “common,” as in “public good,” but instead “individuals,” which can in practice include corporations: “All individuals have a natural, inherent and unalienable right to food, including the right to save and exchange seeds and the right to grow, raise, harvest, produce and consume the food of their own choosing for their own nourishment, sustenance, bodily health and well-being, as long as an individual does not commit trespassing, theft, poaching or other abuses of private property rights, public lands or natural resources in the harvesting, production or acquisition of food.”49 Maine’s amendment potentially allows for industrial interests to acquire the goods and means of production, without attention to how the food is grown, local governance, home, environment, or health. The right-to-food framework can then potentially reify the problematic orientation of the right to farm. Some other alternative rights-based amendments for consideration include home and health (see table 3.1).


Table 3.1 Existing and Potential Rights-Based Constitutional Amendments
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Agricultural, Rural, and Environmental Justice

Alexis de Tocqueville wrote in his 1835 account of American democracy, “Governments in general have only two methods of overcoming the resistance of the governed: their own physical force and the moral force supplied to them by the decisions of the courts.”50 A gulf is open and widening between the outcomes of the court, the devastating loss of farmers in the United States, and the democratic impulse that remains for those determined to protect their homes.51

Access to a clean environment, food, farming, a peaceful home, and the means for good health are matters at the center of democracy. RTF laws at face value seem to support such ends but in practice have constrained access to them by hastening the exit of local farmers and increasing the power of the largest operators. Overall repeal of RTF laws or specific statutory amendments may help reform these laws to better serve rural communities by centering agriculture on home. Protecting the basis of all life through codifying in the constitution the right to a beautiful, safe, and clean environment may temper the most egregious outcomes of RTF laws, where communities and those living in the countryside have few tools left to protect the places they call home.

The ease with which such legislative-minded reforms can proceed depends on the money and resources available to transnational corporate actors in agriculture that are positioned to benefit the least from such changes. Federal subsidization of the largest corporate actors has materialized in a Farm Bureau motivated mainly by insurance concerns and major shareholders; a government subsidy system most easily accessed by corporate powerholders; secured investors making money from agricultural derivatives least accessible to the public; and monopolies and oligopolies largely unchallenged by laws that have not entirely caught up with just how concentrated market power in agriculture is. Taking on concentrated power gives a chance to people who seek to provide and access food locally, with pride, longevity, and purpose rooted in place.

Markets, laws, and rights become what their government makes them: a more direct and accessible democratic trifecta, or an exclusive and highly consolidated authoritarian trifecta. Locally led and community-based efforts show that direct democratization of agriculture in the face of great, but unjust, power is possible.52 The task now at hand is building a democratic tapestry for agriculture, where people no longer fear for their future but look forward to the abundance of tomorrow built upon the access of today.
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APPENDIX

The findings presented in this book utilized a mixed-methods approach spanning five years of interdisciplinary research. The research team included legal experts and social scientists. We used both quantitative and qualitative approaches at the national and state level to study the course of right-to-farm inception to present day. Details on the specific data and methodology are provided below.

Statutes and Case Law

For this project, original and current right-to-farm statutes for all fifty states were gathered using both Westlaw and LexisNexis. In some states where RTF provisions are found in related statutes, these statutes were also gathered from Westlaw and LexisNexis. For our quantitative work, we analyzed all publicly available cases from judicial courts that we could acquire through Westlaw and LexisNexis until the end of 2021. We found these cases through keyword searches pertaining to agricultural nuisance and right to farm. Settlements out of court are not publicly available and thus were not part of our analysis. We analyzed the highest-level court cases, meaning we did not analyze lower-level court outcomes. We made this decision to identify, to the best of our ability, ultimate wins. However, this did leave out lower court rulings, specifically the burden of litigation on certain parties due to appeal.

We excluded cases from administrative courts unless they were appealed to a judicial court. We also included two cases in Illinois that appeared before the Illinois Pollution Control Board, because the state or any person can bring a nuisance case either to court or to the board (in other words, these cases were not simply agency ones). The oldest case in our data set is from 1971 and the most recent 2021—a total of fifty years. Within this initial set of 297 cases, we identified 197 that made dispositive use of RTF laws, meaning cases where the RTF law was used to determine the merits and outcomes of the case, not those that simply referenced RTF law in passing. This book presents findings from those 197 cases.

NVivo utilizes two key methods for analysis: codes and attributes. We utilized NVivo to code, apply attributes to, and run queries on our data set. Our team consisted of five coders: three coders trained in sociology and two practicing lawyers. We continued to refine our codebook until our kappa score, which measures continuity between coders, was above .9. We ended up with codes we utilized to identify trends in the statutes and the case law. All statutes were coded for immunity provisions, definitions, commodities, limitations on damages and relief, legal mechanisms, power of local governance, responsible stewardship, timing of operation, and protection of related hazardous industries. Statutory attributes were used to analyze historical trends in RTF laws. Cross-coding matrices identified the number of states with similar RTF provisions, as displayed in the individual state and national tables.

Case-law codes identified the outcome of the case, the use of specific statutory provisions, the interests at stake, the commodities at hand, and the key statutes utilized. Case law was assigned attributes corresponding to region, party types, court level, hearing type, whether the case was dispositive, and whether the case was a class action suit. Cross-coding matrices using both attributes and codes tracked national and regional trends in court outcomes, as discussed throughout this book.

The state tables draw on the same case-law and statutory data set developed in NVivo, which is current up until 2021. While a few descriptions include crucial 2022 court outcomes, these are not reflected in the quantitative analysis.

Agricultural and Forestry Data

Each state was a “case,” in NVivo’s terms, which enabled us to do more complicated queries based on attributes and codes. We also created static sets of different outcomes and descriptors—for example, static sets of dispositive cases based on winning party types. We then identified a series of attributes for case law and states.

Our state attributes were drawn from a variety of resources. Data for states ranking in the top five for animal inventory by sector (table 1.5) were collected at the state level for hogs, milk cows, beef cattle, broilers, and layers, utilizing raw inventory numbers. Our animal inventory numbers were derived from the U.S. Department of Agriculture’s 2017 Census of Agriculture (COA), which draws animal inventory from numbers reported for specific farms on the National Agricultural Statistics Service (NASS) crop or livestock survey.1 We used 2017 timber inventory numbers drawn from Forest Resources of the United States.2

The agricultural data presented in the individual state summaries in part 2 describing the change in operations and land in acres utilized for agriculture were collected from the USDA’s NASS. For each state, the total land in acres as well as the number of agricultural operations were collected at two points, corresponding to the year that each state enacted its RTF law and 2021. For state data collected during 2021, USDA survey data from 2021 was used. For earlier years, if a state enacted its RTF law during a USDA COA year (i.e., 1978, 1982, 1987, etc.), COA data were used. For all other years, we used annual survey data corresponding to the year of RTF statutory enactment for each state.

Farm Operations Data

In table 1.4, we present data drawn from each COA between 1978 and 2017 to demonstrate the change in the number of operations over time by sector. COA data prior to 1997 are not available through the USDA’s NASS, so for the data that were unavailable through the Quick Stats Query Tool, we retrieved the information from various COA tables made available through Cornell University’s USDA COA Historical Archive. For ease in reporting where the data were retrieved, a detailed list by sector is provided below.

For wheat, we retrieved the 1978 data from table 28 in the 1978 COA, the 1982 data from table 41 in the 1982 COA, the 1987 data from table 42 in the 1987 COA, and the 1992 data from table 42 in the 1992 COA. For the census years 1997 to 2017, we retrieved the data from the Quick Stats tool, reporting the number of operations with area harvested for wheat production. For the years 1978 to 1992, we utilized the number of operations producing wheat for all purposes.

For corn, we retrieved the 1978 data from table 28 in the 1978 COA, the 1982 data from table 41 in the 1982 COA, the 1987 data from table 42 in the 1987 COA, the 1992 data from table 42 in the 1992 COA, the 1997 data from table 42 in the 1997 COA, and the 2002 data from table 34 of the 2002 COA. For the census years 2007 to 2017, we retrieved the data from the Quick Stats tool and reported the number of operations with area harvested for corn production. For the years 1978 to 2002, we utilized the number of operations producing corn for all purposes.

For soy, we retrieved the 1978 data from table 28 in the 1978 COA, the 1982 data from table 41 in the 1982 COA, the 1987 data from table 42 in the 1987 COA, and the 1992 data from table 42 in the 1992 COA. For the census years 1997 to 2017, we retrieved the data from the Quick Stats tool and reported the number of operations with area harvested for soy production. For the years 1978 to 1992, we utilized the number of operations producing soybeans for all purposes.

For hay, we retrieved the 1978 data from table 28 in the 1978 COA, the 1982 data from table 41 in the 1982 COA, the 1987 data from table 42 in the 1987 COA, the 1992 data from table 42 in the 1992 COA, and the 1997 data from table 42 in the 1997 COA. For the census years 2002 to 2017, we retrieved the data from the Quick Stats tool and reported the number of operations with area harvested for hay production. For the years 1978 to 1997, we utilized the number of operations with acres harvested for hay production.

For beef, we retrieved the 1978 data from table 18 in the 1978 COA, the 1982 data from table 17 in the 1982 COA, the 1987 data from table 20 in the 1987 COA, and the 1992 data from table 28 in the 1992 COA. For the census years 1997 to 2017, we retrieved the data from the Quick Stats tool and reported the number of operations with beef cattle and/or cow inventory. For the years 1978 to 1992, we utilized the number of operations with beef cow inventory.

For hogs and pigs, we retrieved the 1978 data from table 18 in the 1978 COA, the 1982 data from table 17 in the 1982 COA, the 1987 data from table 20 in the 1987 COA, and the 1992 data from table 31 in the 1992 COA. For the census years 1997 to 2017, we retrieved the data from the Quick Stats tool and reported the number of operations with hogs and pig inventory. For the years 1978 to 1992, we utilized the number of operations with hogs and pig inventory.

For dairy, we retrieved the number of farms reporting dairy product sales for all years, 1978 to 2017. The 1978 data were retrieved from table 10 in the 1978 COA, the 1982 data from table 11 in the 1982 COA, the 1987 data from table 47 in the 1987 COA, the 1992 data from table 2 in the 1992 COA, the 1997 data from table 2 in the 1997 COA, the 2002 data from table 2 in the 2002 COA, the 2007 data from table 2 in the 2007 COA, the 2012 data from table 2 in the 2012 COA, and the 2017 data from table 2 in the 2017 COA.

For poultry, we retrieved the 1978 data from table 18 in the 1978 COA, the 1982 data from table 17 in the 1982 COA, the 1987 data from table 20 in the 1987 COA, and the 1992 data from table 20 in the 1992 COA. For the census years 1997 to 2017, we retrieved the data from the Quick Stats tool and reported the number of operations with poultry inventory. For the years 1978 to 1992, we utilized the number of operations with poultry inventory.

For fruits, nuts, and berries, we retrieved the number of farms reporting sales of fruits, nuts, and/or berries for all years, 1978 to 2017. The data for 1978 and 1982 were collected from table 11 in the 1982 COA, the 1987 and 1992 data from table 2 in the 1992 COA, the 1997 data from table 2 in the 1997 COA, the 2002 and 2007 data from table 2 in the 2007 COA, and the 2012 and 2017 data from table 2 in the 2017 COA. After 2002, this sector includes tree nuts.

For vegetables, sweet corn, and melons, we retrieved the number of farms reporting sales of vegetables, sweet corn, and/or melons for all years, 1978–2017. The data for 1978 and 1982 were collected from table 11 in the 1982 COA, the 1987 and 1992 data from table 2 in the 1992 COA, the 1997 data from table 2 in the 1997 COA, the 2002 and 2007 data from table 2 in the 2007 COA, and the 2012 and 2017 data from table 2 in the 2017 COA. After 2002, this sector includes potatoes and sweet potatoes.

Finally, for nursery and greenhouse products (which include mushrooms), we retrieved the number of farms reporting sales of nursery and greenhouse products for all years, 1978 to 2017. The data for 1978 and 1982 were collected from table 11 in the 1982 COA, the 1987 and 1992 data from table 2 in the 1992 COA, the 1997 data from table 2 in the 1997 COA, the 2002 and 2007 data from table 2 in the 2007 COA, and the 2012 and 2017 data from table 2 in the 2017 COA. After 2002, this sector includes floriculture and sod.

Race and Poverty Data

Data describing the percentage of racial minorities at the state level were collected from the U.S. Census Bureau’s American Community Survey (ACS) 2020 five-year estimates. For all states except Delaware, New Jersey, and Rhode Island, “rural” is defined as individuals and families residing outside of metropolitan areas. For Delaware, New Jersey, and Rhode Island, “rural” is defined using the U.S. Census Bureau definition, where rural encompasses individuals/families residing outside of urban areas.3 Rural racial minority thresholds in figure 1.4 are drawn from the percentage of a state’s rural population by race, where “racial minority” was defined as race or ethnicity other than white alone.

State-level rural poverty data were collected from the U.S. Census Bureau’s 2021 ACS one-year estimates. As with the rural racial minority data, for all states except Delaware, Massachusetts, New Jersey, and Rhode Island, “rural” is defined as individuals and families residing outside of metropolitan areas. For Delaware, Massachusetts, New Jersey, and Rhode Island, “rural” is defined using the U.S. Census Bureau definition, where rural encompasses individuals/families residing outside of urban areas.4 The data presented in figure 1.3 is drawn from 2021, where rural poverty is defined as the percentage of people living below the poverty line. We collected county-level poverty data used to describe trends in rural counties in the Midwest presented in part 1 of the book from the 1980 and 2020 Decennial Censuses available from the U.S. Census Bureau.

We created thresholds for the data featured in figures 1.3 and 1.4: low, medium, and high for rural poverty levels; and low (0 to 5 percent), moderately low (5 to 14.99 percent), moderately high (15 to 24.99 percent), and high (above 25 percent) rural racial minority levels. We identified levels of racial minorities in line with established thresholds for environmental injustice. However, all rural racial minority levels are above the low level, so we did not report according to this criterion.5 For rural poverty levels, we treated the high level in line with the 20 percent used to identify persistent poverty counties and identified medium and low levels in dialogue with this. We identified medium rural poverty as 10 to 19 percent and low as less than 10 percent. We rounded down poverty numbers. Unlike studies that document the locations of CAFOs, we relied on state-level data to analyze trends in court outcomes relative to race and poverty for two reasons. First, most of the publicly available cases did not include locational details about the operation sued. Second, our analysis centers on state-level variation in statutes, making state-level demographic data (like state-level agricultural data) most appropriate to analyze trends.

Regions

We utilized five regions in our analysis: Southeast, West, Southwest, Northeast, and Midwest. The Southeast includes twelve states: Alabama, Arkansas, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, Tennessee, Virginia, and West Virginia. The West encompasses eleven states: Alaska, California, Colorado, Hawaii, Idaho, Montana, Nevada, Oregon, Utah, Washington, and Wyoming. The Southwest spans four states: Arizona, New Mexico, Oklahoma, and Texas. The Northeast comprises eleven states: Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New York, Pennsylvania, Rhode Island, and Vermont. Finally, the Midwest includes twelve states: Illinois, Indiana, Iowa, Kansas, Michigan, Minnesota, Missouri, Nebraska, North Dakota, Ohio, South Dakota, and Wisconsin.

News Articles

We drew on news articles to contextualize the interests at work during the initial adoption of RTF laws and subsequent amendments. We did keyword searches in the Access World News database for “right-to-farm” and “agricultural nuisance.” We narrowed these searches to newspapers on a per-state level, which allowed us to access more local news coverage. Articles derived from these searches appear throughout the book.

NOTES

1. U.S. Department of Agriculture, National Agricultural Statistics Service, 2017 Census of Agriculture, Volume 1, Chapter 2, State Data (Washington, D.C.: U.S. Department of Agriculture, 2019).

2. Sonja N. Oswalt, W. Brad Smith, Patrick D. Miles, and Scott A. Pugh, Forest Resources of the United States, 2017: A Technical Document Supporting the Forest Service 2020 RPA Assessment (Washington, D.C.: U.S. Department of Agriculture, Forest Service, 2019). Thank you to Dr. Conner Bailey for directing us to this data.

3. Michael Ratcliffe, Charlynn Burd, Kelly Holder, and Allison Fields, “Defining Rural at the U.S. Census Bureau,” American Community Survey Brief, December 2016, https://www.census.gov/content/dam/Census/library/publications/2016/acs/acsgeo-1.pdf.

4. Ratcliffe et al., “Defining Rural at the U.S. Census Bureau.”

5. See Daniel R. Faber and Eric J. Krieg, “Unequal Exposure to Ecological Hazards: Environmental Injustices in the Commonwealth of Massachusetts,” Environmental Health Perspectives 110, no. 2 (April 2002): 277–88.
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CAFO 69% 25 17 4 4
Business firm 67% 62 44 8 10
Governmental body 65% 63 43 13 7
Resident 54% 32 3 21 8
Landowner 47% 55 22 26 7
Homeowner 42% 20 1 15 4
Sole proprietor farmer 41% 17 15 o 2

Note: The winning party could be a defendant or plaintiff or in split ruling. The first column,
percentage of cases won, is the total number of cases with winning party type—defendant,
plaintiff, and split ruling—divided by the total number of cases with that party type (see
table 1.1). Split rulings are where the party type won some merits of the case but not all.

In some cases, party types are both defendant and plaintiff, which counts separately in
those columns but counts as only one case overall in determining the final percentage won.
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Note: Different rights-based amendments have the potential to help support an agriculture of home and
offset the most deleterious impacts of RTF laws.
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Total#  Governmental Business proprietor
of cases body CAFO  firm  Landowner Homeowner Resident farmer
Top five broiler states 20 1 6 12 3 4 6 o
Top five cattle states. 24 7 3 5 7 3 1 1
Top five dairy states 26 8 5 8 7 3 2 3
Top five hog states 30 2 13 12 9 4 6 2
Top five layer states 35 3 12 18 9 3 5 2
Top five timber states 25 2 2 1 5 5 8 3

Nation 197 63 25 62 55 20 32 17

Note: In comparison, table 1.2 shows the number of wins and the winning rate nationally by party type. As in table 1.1, party types are not
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State trial 81% o% 67% 50% 60% 80% o%
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State highest 69% 56% 73% 55% 70% 63% 0%
Federal district 50% 83% 67% 38% 18% 40% No cases.
Federal appellate Nocases  100%  100%  Nocases  Nocases  50%  Nocases

Note: To calculate, we divided the number of total cases where that party type won by the number of cases that party type was involved with

At each court level
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State trial 2 16 1 9 2 15 5 2
State intermediate appellate 111 60 17 40 26 64 25 33
State highest @ 16 9 22 1 27 16 5
Federal district 20 4 6 18 8 11 10 No cases
Federal appellate 2 No cases 2 2 Nocases  Nocases 2 No cases

Note: More than one party type Can appear per case.
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% change

Number of operations 1978-2017
1978 1982 1987 1992 1997 2002 2007 2012 2017
Wheat 383367 446,075 352,237 202,464 252,922 169,528 160810 147,632 104792
Corn 919,297 779,743 788,326 797,713 550,019 452,211 375,631 376,179 328,101
Soy 550,640 511,220 441,899 381,000 367,300 317,611 279,110 302,963 303,191
Hay 1200551 1,050,992 994,551 905206 888,507 870514 845050 781,809 728,156
Beef 1,032,052 951,698 841,778 803,241 899,756 796,436 764,984 727,006 720,046
Hogs 512202 320,833 243398 101,347 124880 78,805 75442 63246 66,430
Dairy 221,007 199,602 162,555 132,092 99,238 78,963 69,763 50,556 40,336
Poultry 368,181 256,014 184,071 150,051 140,484 146,206 187,420 233,770 267,294
Fruits, nuts, and berries” 94004 90,201 96,908 89,417 85973 107,707 112,690 105737 109,994
Vegetables, sweet com, 72860 68725 60753 61924 53641 59,044 69,100 72267 75320
and melons*
Nurseryand greenhouse 60,627 54207 37,208 47425 67,816 56070 50,784 52,751 46,070  -22.53

products™*

* After 2002, includes tree nuts.

** After 2002, includes potatoes and sweet potatoes.

* After 2002, includes floriculture and sod.

Source: U.S. Department of Agriculture, 2017 Census of Agriculture. For more details, please see the appendix.





