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Access to Social Justice

This book proposes a conception of social justice in the UK which corresponds with the state’s international obligations in relation to social rights (SR). SR comprise the essentials to a life with dignity, including the rights to housing, food, fuel and social security.1 The book addresses both the substantive violations of these rights and how they manifest, as well as the gaps that impede access to social justice. The chapters in this book are situated at the intersection of various related yet separate bodies of literature, including administrative law, access to justice, social justice and human rights discourses. In addition, we apply theoretical lenses which situate the contributions of these disciplinary perspectives against the backdrop of structural injustice, valuation discourses, hegemony and power narratives, critical sociolinguistic theory, deliberative democracy theory and critical discourse theory. We are interested in accountability for violations of SR and making social injustice visible. As a result, our interdisciplinary discussions pivot around these different axes of enquiry and engage across disciplines in a way that requires multiple contextualizations and challenges multiple conceptions of justice, and what it means to access it. Our empirical street-level insights provided by practitioners across the advice sector in each jurisdiction of the UK helps us to do this in a way that sets aside long-held disciplinary framings with the aim of discovering new knowledge. In other words, we sought to immerse ourselves in the everyday reality of the advisors who seek to support people overcoming social injustice, allowing us to discover phenomena that would otherwise remain invisible and the acquisition of new perspectives on things we thought we already understood.2 Our challenge to our readership is to join us on this journey.

Access to justice as a discipline is vague, indeterminate and disparate. In other words, it means different things to different epistemic communities (practitioners, rights holders, frontline services, decision makers and so on) and comprises different meanings in a number of different disciplines (immigration, criminal law, social security, administrative justice, public law and so on). Garth and Cappelletti (pioneers of the access to justice discipline) argued, at the conception of the access to justice movement, that ‘[f]‌irst, the system must be equally accessible to all; second, it must lead to results that are individually and socially just’.3 The literature and practice have made significant progress in terms of seeking to advance effective access to legal processes, including issues relating to advice, information, awareness raising, legal consciousness, legal capability, legal empowerment, advocacy, removing discriminatory barriers, identifying unmet legal needs, co-locating services, and demonstrating the social determinants of legal problems and the social impact when they go unaddressed.4 These advances are critical to ensuring unhindered and effective access to appropriate non-judicial and judicial processes, that is, access to legal processes that may lead to justice. However, a gap has emerged: access to justice requires a ‘thicker’ conception of justice itself to include a substantive and normative component (in our case, drawing on international human rights law), meaning that the discipline must look beyond enabling access to fair legal proceedings, moving towards how to facilitate effective remedies, or ‘socially just’ outcomes, of those processes.5 In other words, a thicker conception of access to justice embodies a concern with the ‘ability of people to defend and enforce their rights and obtain just resolution of legal problems in compliance with human rights standards [including SR] through impartial, formal or informal institutions of justice and with appropriate legal support’.6 This book aligns with this broader conception of access to justice and legal needs using a multidimensional approach that extends ‘to social justice and the distribution of welfare, resources and opportunity’.7

Barriers in accessing justice is a global phenomenon and social injustice is pervasive. The practical implications of the lack of SR enforcement manifest in a litany of SR violations across multiple areas that engage with our everyday lives. This book engages with those areas where SR violations are most keenly felt, and how the absence of access to justice and effective remedies exacerbates this. Those who experience violations of SR are those who are mostly likely to be excluded from hegemonic structures of power. They face intersectional structural injustice and barriers on the basis of immigration status, disability, gender, age, ethnicity and socioeconomic disadvantage, among other things. They may be at risk of homelessness, face significant debt, experience in-work poverty, be fleeing domestic abuse and so on. Clustered injustice recognizes that people in such positions often experience multiple synchronous clusters of legal problems for which the traditional ‘single issue’ lawyering approach is ill-equipped.8 Their situation is therefore compounded by the fact that SR violations are often systemic in nature, but the legal system is individualized and siloed into distinct ‘legal problems’.9 They may live below absolute and relative poverty measures and do not have access to appropriate legal, emotional or financial resources to challenge the SR violations they encounter (social welfare by way of an example is excluded from legal aid provision).

We interviewed 26 practitioners across the UK, using a case-based approach that focused on real legal cases across the UK’s jurisdictions. The practitioners we interviewed ranged from street-level advisors (such as at food banks) to barristers representing rights holders in the Supreme Court. This cross-tier advice sampling methodology meant that we were able to understand more about the types of SR violations that end up reaching the courtroom as well as the ones that do not. The book’s theoretical approach (discussed later on) addresses critiques of SR adjudication drawing from principles of deliberative democracy theory.10 The approach to the qualitative data was framed using these principles to guide our semi-structured interviews. We then analysed and theorized our findings using a critical discourse lens. It became clear that there are insufficient routes to remedy for violations of the rights (as discussed in Chapter 4, the legal system is inept with a significant accountability gap, meaning that the UK is not meeting its international obligations). In addition, the empirical research demonstrated that exclusionary discourses further disenfranchise and marginalize those who experience SR violations. The research demonstrates the importance of reclaiming the narrative of SR as legal rights.

We propose framing access to social justice as a journey. This journey addresses some of the procedural barriers in accessing justice as well as the more substantive components and how to overcome them. First, rights holders must be aware of their rights in order to claim them (legal consciousness). Second, they must have sufficient legal, financial and emotional resources to navigate the system (legal capability). Third, the complexity of the system must be acknowledged and addressed – often people get stuck in ‘administrative mud’, meaning they cannot reach an effective and timely remedy. Fourth, the legal framework relies on single-issue lawyering rather than recognizing the nature of systemic and clustered injustice – this requires reconfiguring the system to enable judicial and nonjudicial routes to collective justice for systemic violations and preventative justice for clustered violations. The UK legal framework does not adequately protect SR – there is insufficient intensity of review and an insufficient understanding of what constitutes both an individual and collective ‘effective remedy’. This means that the justice system is not currently fit for purpose in terms of addressing SR violations. Finally, the system requires to be recalibrated in order to self-correct when failures are identified – this was described as a missing ‘feedback loop’, meaning that where systemic and collective failures are identified, a feedback loop should prevent further violations from recurring. Ultimately, we propose that the concept of an effective remedy should align with international human rights law, enabling access to effective processes and effective outcomes that actually address the violation in practice, both for the individual and for the wider community impacted by the violation. We call for the development of collective and structural remedies to achieve this.

These contributions sit alongside a deep critical theoretical lens that further deepens the review of the access to SR justice gap by identifying and addressing discourse that marginalizes and disempowers both rights holders and the practitioners that support them. The book comprises both practical and theoretical reframings that change the way we think about SR, administrative justice, access to justice and social justice, and what to do to address the gaps identified. These lessons apply to our UK case study and beyond – providing lessons for access to justice interventions globally.


The social rights accountability gap in context

The book situates traditional understandings of bureaucratic justice and administrative justice11 within the human rights sphere. In other words, our aim is not to review the system in the context of its bureaucratic or administrative operation, or whatever model it pertains to (whether that be bureaucratic rationality, professional treatment, moral judgement, managerial, consumerist, market-based or otherwise),12 but to apply a critical lens that assesses whether the model employed is fit for purpose in terms of ensuring justice for violations of SR. The focus is therefore more closely tied to the second and third of Buck, Kirkham and Thompson’s three strands of administrative justice: getting it right; putting it right; and setting it right.13 By focusing on access to justice, we are concerned with how public and administrative law addresses violations of SR in terms of putting it right (addressing the violation) and setting it right (ensuring it does not happen again). This requires an analysis that reaches beyond administrative decision making and turns towards the remedial space, that is, appeals, complaints, ombuds procedures, tribunals and, ultimately, the role of the court.14

This contextualization is important because administrative justice continues to go through processes of reform (moving through the different typologies). It does so without necessarily applying a critical human rights lens – in other words, with some notable exceptions,15 there is a substantial absence of SR discourse in much of the vast literature that engages with administrative law and welfare law in the UK. We can see calls in the literature to address the legacy of austerity, and its impact on poor decision making and quality control,16 but not from the perspective of a rights holder whose SR have been violated. Likewise, reform such as that emanating from the UK government-led Independent Review of Administrative Law analysed the efficacy of judicial review while completely omitting human rights from its scope.17 Creutzfeldt and Kirkham forewarn that further reform in administrative law is inevitable, particularly as part of the aftermath and legacy of COVID-19; however, human rights do not feature as part of the incremental or radical theories of change proposed.18 Gulland makes an invaluable contribution in terms of aligning the discourses of administrative justice and social justice, accounting for the historical development of social justice and the absence of outcome-oriented research in the administrative justice discipline.19 However, the contribution sidelines the potential of human rights to the margins; indeed, it omits SR from the discussion entirely.20 This line of argumentation falls prey to the displacement thesis that ignores the emancipatory nature of rights language and its mobilization in social change.21 Gulland therefore identifies the role that a social justice lens can play in addressing structural inequality, but fails to engage with any of the vast literature on SR as substantive legal rights. Doyle and O’Brien address the administrative SR gap to some extent in proposing a demosprudential rather than a jurisprudential role for the ombudsman to addresses social rights in the spaces close to home.22 However, the proposals are not without criticism23 and again do not address SR as legal rights, as we do in this book.

It is important to situate the book’s contribution in relation to these overarching epistemic framings of justice and the processes of accessing it. As Doyle and O’Brien note, human rights and administrative justice are unfamiliar partners and, yet, the realization of all human rights are entirely dependent on administrative justice processes and accountability for violations of human rights are entirely dependent on administrative justice accountability. There is an acknowledgement in the administrative justice discourse that justice is often elusive. According to Hodges, there has been too much ‘reliance on the mantra of ‘access to justice’’ in administrative justice discourse. That slogan, he argues, ‘can hide the fact that justice is often not delivered to individuals and organisations when it is needed. The real question is whether justice is delivered’.24 This book revisits Garth and Cappelletti’s call for ‘socially just outcomes’ as part of access to justice processes, and we do so by reframing administrative justice alongside the UK’s international obligations to realize SR as legal rights. Our empirical data demonstrates that hegemonic exercises of power continue to construct and reproduce discourses that undermine and neglect SR as legal rights, which ultimately hinders progress in creating an effective accountability framework.

Our project therefore requires addressing one of the key gaps in the literature and practice in the UK by providing alternative perspectives on an often neglected area of law domestically, where the national discourse is aligned with a narrative that assumes SR are nonjusticiable, cannot legitimately be enforced by the court, contravene parliamentary supremacy and are aspirational in nature.25 It may be helpful to note that from the outset, this position is outdated domestically, comparatively and internationally.26 SR law is often misunderstood and underutilized across the UK’s legal jurisdictions,27 something which the data demonstrates as evident in first-tier advice services all the way through to legal framings applied at times by solicitors and barristers working across SR issues. While public and administrative law, and in particular social welfare law, engage with SR across areas such as health, social care, education, social security, housing and social services, they do not traditionally embrace broader conceptual frameworks that encompass the full international human rights framework. When economic and social rights are addressed in the public and administrative law sphere, they tend to feature under the aegis of something else.28 In other words, our discourse around SR is dominated by existing domestic human rights structures which marginalize SR as forming administrative entitlements under limited statutory frameworks (with no normative dimension or minimum core threshold), as aspects of civil and political rights or of formal equality.29

While it may be unlikely that there is impetus for a paradigmatic shift in the constitutional framing of enforcing rights in areas of economic and social policy at the national level,30 it is not an impossibility. Indeed, while the Supreme Court has shown its reluctance to engage in merits-based review of SR enforcement, it has also accepted the legalization of international human rights law by way of incorporation,31 something that is already underway at the devolved level and that could ultimately rebalance the UK’s positioning on SR enforcement. The state’s reluctance to address the SR gap has meant that shifting sands beneath the surface are reorientating constituent parts of the UK towards a substantive rights-based model of the rule of law, while the national political discourse has been focused on the regression and diminution of existing protection. This includes the ‘to and fro’ discourse on retreating from the European Convention on Human Rights (ECHR) and repeal of the Human Rights Act (HRA) 1998, the last attempt at which was scrapped in 2023.32 Boyle has argued elsewhere that the regressive rights discourse and the threat of repealing the HRA ‘exhausts civil society in debates on retention of the status quo rather than progressive reform’, creating a chilling effect on the enjoyment of human rights across the UK.33 The devolved trajectories may ultimately compel the UK to address this normative gap or, alternatively, lead to greater state fragmentation in a fragile unitary state.34 The dominant narrative of rejecting SR as legal rights is subject to challenge at both the devolved level and emerging discourses from civil society and oppositional parties at the national level,35 providing an opportunity to ensure evidence-led research informs potential reform to address this accountability gap.

The practical implications of the lack of SR enforcement manifest in a litany of SR violations across multiple areas, as demonstrated in the qualitative data in what has become colloquially known as the ‘Daniel Blake phenomenon’.36 The project is primarily concerned with addressing gaps in access to justice for SR violations. When engaging with practitioners, there is often little distinction drawn between access to justice as constituting access to a legal process to address that violation and access to the social right provision itself. It may therefore help to reflect on the areas where SR violations are most keenly felt, and how the absence of access to justice and effective remedies exacerbates this.

The ‘Daniel Blake phenomenon’ has given rise to greater attention to the litany of issues in SR violations, some of which have been subject to judicial review and others which have featured as part of wider public discourse. The devolved jurisdictions regularly deploy ‘mitigation measures’ to counteract some of the most severe austerity cuts,37 but this has not bucked the poverty trend, with poverty in Scotland, Wales and England increasing year on year since 2016 (Northern Ireland has seen a slight decrease overall).38 Research indicates that there is a growing chasm in life expectancy for those from poorer socioeconomic demographics.39 In January 2024, research on the social determinants of health found that over one million people in England died prematurely over a ten-year period due to a combination of poverty, austerity policies and COVID-19.40

This project therefore seeks to ask whether and how the access to justice gap for SR in the UK can be addressed. SR are underprotected in the UK legal system. There is no constitutional setting for rights, not least SR. Of course, SR are not beyond the reach of courtrooms, tribunals, ombudsmen or complaints mechanisms, but for the moment, their enforcement is entirely dependent on being made possible under the rubric of something else. The role of the court plays an important part in our reflections as an important accountability forum for resolving disputes around the provision of SR. This is not to say that the role of the court is necessarily the most appropriate forum. Alternative routes through the legislative and executive branches may be more appropriate – perhaps even leading to political impetus to better protect SR, as is evident in the UK’s devolved jurisdictions.41 And when accountability is required, the project considers whether this might happen through more immediate complaints mechanisms, tribunals, ombudsmen, alternative dispute resolutions or through the roles played by inspectorates and regulators as part of a wider accountability sphere.42 We recommend a more prominent role for each of these alternative routes to justice in resolving SR disputes drawing on both procedural and substantive standards, but we recognize this requires a clear statutory remit to do so.

In relation to the latter, an over-reliance on alternative mechanisms in the UK context immediately falls prey to an insurmountable hurdle. If SR do not enjoy legal status in domestic law, there is no room for substantive enforcement, nor is it the role of such bodies to respond to this gap. So while tribunals, for example, can perform an important fact-finding role in assessing statutory entitlement, they cannot currently assess whether statutory entitlement complies with normative (SR) standards. This can be compared to the transformative potential of alternative routes to justice where SR norms are recognized and upheld. A recent report by the Ombudsman on Housing is indicative of best practice in demonstrating the role that this sector can play in avenues to SR justice.43 Using the statutory framework for social housing44 and its powers to examine systemic issues,45 the Housing Ombudsman examined 410 complaints regarding damp and mould involving 142 landlords over a two-year period and found that there was systemic maladministration in up to 64 per cent of complaints handled.46 In addition, the report identifies a systemic problem with ‘inference of blame’ that suggests poor housing standards are a result of ‘lifestyle’ choice.47 The report makes a number of recommendations for landlords, including a zero-tolerance approach to damp and mould; an investigative approach to identifying problems (rather than relying on reporting by residents); ensuring that initial response to complaints do not automatically apportion blame on residents; and an improved and effective complaints policy, with clear compensation and redress.48 While the report does not cover all potential violations (the remit of the ombudsman does not cover the private rental sector, for example), this report is indicative of the potential transformative role that ombuds, regulators and tribunals can play in responding to systemic SR violations when there is a clear mandate and will to do so.

The literature has long dispelled common and pervasive misconceptions that economic, social and cultural rights are of lesser status than civil and political rights.49 In fact, the operation of economic, social and cultural rights as enforceable legal rights has been realized in practice in different constitutional and regional settings across the world.50 Nonetheless, the fact that SR are not made explicit in laws and policies makes them invisible and manifests as challenges in securing SR justice. This not only creates problems for practitioners in adjudicating SR violations, but also robs rights holders of their own power51 and, by extension, a legitimate voice. It is therefore important to examine which discourses within the broader social and legal context give power to mechanisms of invisibilization, and which counter discourses could be produced to give SR protection its proper place within a human rights framework. Thus, we argue, language or discourse constitutes both the problem and potential solutions regarding increasing accountability for SR.


Our theoretical framework: deliberative democracy theory and critical discourse theory

Our approach to analysing the data is underpinned by our understanding that all meaning is created through discourse and, furthermore, that discourse and thought are mediated by power relations that are socially and historically situated.52 These tenets help us evaluate and better understand how certain groups in society are privileged over others, how to address change in terms of the mechanisms that undermine access to justice and effective remedies, as well as how to empower individuals to disrupt unjust practices. This approach builds on conceptions of rights as constructs of deliberative democracy53 and rights claiming as a performative act within a deliberative democracy.54 If rights claiming is an important component of citizenship, then genuine participation in a deliberative framework must address discourses that are constructed to marginalize and exclude. For this reason, deliberative democracy relies on a critical discourse lens. Such a lens illuminates how barriers to social justice are socially and discursively produced and, more importantly, how understanding these dynamics can inform practice and chart ways forward to create legitimacy for SR in the UK. We direct attention to discourses not only because they reflect representations, but also because discourses can be seen as ‘practices that systematically form the objects of which they speak’.55 This Foucauldian perspective recognizes the ways in which knowledge circulates and functions, and it is through discourse that claims to knowledge and truth are produced.


Critiques of social rights adjudication

Our theoretical approach addresses critiques of SR adjudication drawing from principles of deliberative democracy theory.56 The approach to the qualitative data was framed using these principles to guide our semi-structured interviews. We then analysed and theorized our findings using a critical discourse lens. From the outset of the research project, the theoretical framework recognized the SR accountability gap as an issue in both the literature and practice across the UK. Critiques of SR as legal rights are not unique to the UK jurisdiction and, in many respects, the critiques associated with SR adjudication appear throughout the literature and practice in jurisdictions that grapple with whether or not to constitutionalize or legalize SR as legal rights. We do not seek to (re-)rehearse arguments here in support or against the recognition of SR as legal rights subject to legal adjudication and judicial enforcement. These arguments and counter-arguments are made elsewhere in the literature, including a comprehensive overview of the critiques and the development of principles of deliberative democracy that counteract them.57 There would be ample opportunity within any book engaging with SR to spend a significant amount of attention addressing SR sceptics. Instead, we point to where these discussions are already rehearsed, and we do so unapologetically. For those engaged in SR research and practice, much time and resources can be exhausted on revisiting the basic foundational arguments and counter-arguments addressing the legal status of the rights. As this book demonstrates, exhausting time and resources at this level inhibits the progression of the discussion beyond those basic sceptical positions and risks perpetuating hegemonic discourses at the expense of new emancipatory perspectives and knowledge.

In brief, the critiques of SR adjudication can be understood as constituting four waves: (i) the anti-democratic critique (that SR are polycentric and the courts are not the appropriate democratic forum for their resolution); (ii) the indeterminacy critique (that SR are indeterminate and that their vagueness hinders effective enforcement); (iii) the incapacity critique (that courts are ill-equipped to deal with complex matters of economic and social policy and lack the expertise to resolve such disputes); and (iv) the pro-hegemonic critique (that SR adjudication in practice results in the court acting as a pro-hegemonic exercise of power, further exacerbating existing inequalities in the distribution of resources).58

While addressing these critiques requires careful consideration, they do not present as insurmountable barriers to effective SR adjudication. A response to the anti-democratic critique proposes that while courts should remain a means of last resort, they must perform a democratic function in holding other branches to account when violations of rights occur, and that democratic legitimacy is struck by balancing appropriate weak versus strong59 forms of review depending on the circumstances. In other words, sometimes courts should adopt deferential roles in the adjudication and development of remedies for breaches of SR, requiring states to justify their approach adopting weak review mechanisms, such as limited tests of irrationality, and ordering declarators that are deferential in nature rather than usurping the role of the legislature or executive. In other circumstances, particularly when there is a violation of a fundamental norm, or where the applicant’s dignity or a social minimum is breached, courts can perform more interventionist forms of review and enhanced forms of scrutiny, and can issue outcome-orientated orders. A moderate typology suggests striking a balance and using an aggregate of appropriate remedies as a means of responding to SR violations.60 This approach is familiar (although arguably underutilized) by the UK judiciary. For example, judicial review can act as an important safeguard in cases of destitution or risk to life, where an aggregate of remedies provides immediate interim relief, together with deferential orders to revisit the decision-making process in a longer timeframe, with courts performing a supervisory role.61

Responses to the indeterminacy critique propose that courts, along with other actors in a multi-institutional framework, should perform a role in giving meaning and content to rights. Young tells us SR adjudication is nothing more than finding consensus between epistemic communities – including the legislature, executive and judiciary – around the meaning of rights.62 It is in the dialogue between epistemic communities (legislative, executive and judicial) that SR adjudication can help give meaning to rights, a role that Michelman argues courts should not abdicate.63 The UK Supreme Court’s decision in SC risks amounting to a form of abdication in relation to those causes whereby majoritarian politics cannot (by way of representative democracy) provide marginalized64 or minority groups with routes to justice through the legislative and executive branches.65 Lord Reed warns against pursuing remedies through the courts for failed political campaigns, urging the judicial branch to maintain a clear distinction between the political and judicial realms.66 Does this position risk further marginalizing those who do not enjoy majoritarian power? If so, it ultimately risks the court entrenching hegemonic structures of inequality. Rather than completely abdicating its role in this regard, Tushnet argues that courts must strike the right balance so that they do not ‘debase dangerously the entire currency of rights and the rule of law’ by failing to engage with the meaning and content of SR.67

Responses to the indeterminacy critique also argue that courts must have clear instructions on their role, whether in the constitution or in enabling statutory frameworks, as well as having regard to appropriate sources in interpreting SR, including both international human rights law and comparative law, both of which can offer normative frames of reference when interpreting domestic law.68 Responses to the incapacity critique follow a similar vein; courts must equip themselves with the relevant expertise and evidence to assess compliance with SR, including the deployment of amicus curiae, as well as drawing on a broad range of sources. In addition, court procedures must adapt to better facilitate collective responses to systemic problems.

Responses to the pro-hegemonic critique argue that courts can act as an important mechanism and ‘institutional voice’ for those who are politically disenfranchised.69 Legal processes should take steps to embrace countermajoritarian adjudication.70 This can be constituted along the lines of broader rules around standing, enhanced opportunities for third party or strategic litigation, and enabling collective class actions or group proceedings.71 More appropriate remedies are required to help the court embrace this role, such as the deployment of structural remedies when systemic issues arise.72 In other words, the often systemic nature of SR violations requires new remedial responses that go beyond individual relief (structural remedies are a type of hybrid remedy that can offer individual and systemic relief, potentially involving multiple applicants and multiple defendants).73


Principles of adjudication

The research suggests that principles of adjudication can offer responses to the critiques of SR. For example, the principles of accessibility, participation, deliberation and fairness can counteract the anti-democratic, incapacity and indeterminacy critiques.74 The principles of countermajoritarianism can guide responses to the pro-hegemonic critique through enhanced responses to systemic violations. And the principle of effective and appropriate remedial relief can countenance critiques relating to democratic legitimacy and pro-hegemonic critiques. These principles, derived from deliberative democracy theory, offer a lens through which to view the building blocks of access to justice from initial violation through to effective remedy.

Table 1.1: Defining principles of adjudication

	
ACCESS
	
Barriers of access to legal processes need to be removed, including prohibitive costs, access to legal aid, advice, advocacy, representation and sufficiently broad tests of standing.


	
PARTICIPATION
	
Rights holders are often unable to meaningfully participate in complex legal processes and are often excluded from decisions regarding the outcomes of those processes. Even in situations adapted for litigants in person, equality of arms concerns arise when rights holders are often entering into disputes with parties represented with legal representation at tribunal level or summary court.


	
DELIBERATION
	
For normative application of rights enforcement, adjudicators need to deliberate on rights with reference to appropriate sources, including international and comparative law in addition to domestic law, as well as between institutions horizontally (the executive, legislative and judicial branches) and vertically (local, devolved, national and international institutions).


	
FAIRNESS
	
Adjudication needs to draw on both procedural and substantive concepts of fairness, requiring a more intense engagement with the merits of decisions as well as the decision-making process. In the UK, this means expanding our conception of ‘reasonableness’ beyond irrationality or Wednesbury reasonableness. International human rights law suggests the adoption of proportionality-inflected reasonableness.


	
COUNTERMAJORITARIAN
	
Ideally adjudication processes facilitate collective responses to systemic SR violations, meaning processes are adapted to enable third-party, strategic litigation and class actions/multi-group proceedings in order to avoid the systemic problem falling as a burden on the individual.


	
REMEDIAL
	
Effective and appropriate remedies require a rethink in terms of both individual and collective relief, moving beyond individual compensation-based relief to guarantees of non-repetition and wider collective or structural remedies that draw on an aggregate of weak versus strong review and remedial relief.



The principles of adjudication are one mechanism by which we have scrutinized the data produced (see Table 1.1). This project has also been influenced by the three-dimensional theory of justice.


A three-dimensional theory of justice: distribution, recognition and representation

Theoretically, we find value in Nancy Fraser’s three-dimensional theory of justice.75 Her point of departure is that the most general meaning of justice is parity of participation.76 Her view of justice as participatory parity goes hand in hand with principles of deliberative democracy. She says that on the one hand, the principle of participatory parity is an outcome notion, ‘a substantive principle of justice by which we may evaluate social arrangements: the latter are just if and only if they permit all the relevant social actors to participate as peers in social life’. On the other hand, Fraser says, participatory parity is also a process notion, which specifies ‘a procedural standard by which we may evaluate the democratic legitimacy of norms: the latter are legitimate if and only if they can command the assent of all concerned in fair and open processes of deliberation, in which all can participate as peers’.77 Embedded in this duality is an inherent reflexivity that allows us to problematize both substance and procedure. In other words, this approach can expose the unjust background conditions that skew decision-making processes and barriers to access to justice, as well as the unjust procedures that generate unequal outcomes. This aligns with Iris Marion Young’s theory of structural injustice that situates the role of societal structures and processes that marginalize and place groups in a position of disadvantage from which others benefit.78

Fraser’s theory of justice entails the economic dimension of distribution, the cultural dimension of recognition and the political dimension of representation.79 Fraser posits that overcoming injustice means dismantling institutionalized obstacles that prevent people from participating on a par with others, related to two particular types of injustice. On the one hand, full participation can be impeded by economic structures that deny people the resources they need in order to interact with others as peers, constituting distributive injustice or maldistribution. On the other hand, parity may be obstructed by institutionalized hierarchies of cultural value that deny them the requisite standing, in which case people suffer from status inequality or misrecognition.80 Fraser defines these as problems of class structure and status. Furthermore, she elaborates a third dimension of justice related to the political constitution of society – representation. Although Fraser presents the dimensions of distribution, recognition and representation as different facets of justice, our data show that they are also closely interlinked.

Another important element of Fraser’s theory is ‘the politics of framing’,81 which is closely tied to the dimension of ‘representation’. Framing is an exercise of boundary setting, of delimiting actions and interpretations; it centres on issues of membership and procedure, relating to matters of social belonging. We have already highlighted how questions relating to the justiciability of SR frame them in a particular manner and limit the ways in which these rights can be adjudicated. The data show that the politics of framing proceeds simultaneously on multiple levels; on one level, there are efforts to redress ‘first order’ injustices of maldistribution, misrecognition82 and political misrepresentation. On a second level, movements aim to redress ‘meta-level’ injustices of misframing by reconstituting the ‘who’ of justice.83 Our analysis teases out these injustices and we now direct our attention to discourse, which allows us to examine more closely the frames and misframings that sometimes impede access to justice.


Why discourse?

As stated at the beginning of the chapter, analysing discourse is a pathway to understanding the power inherent in social and historical contexts. By using a methodological approach that allows power to ‘appear’, the project was able to recognize privilege (of those in power over others), a necessary precursor to remedies that challenge unjust practices, and how access to justice and effective remedies may need to dismantle power. Equally, the project aimed to centre and empower individuals. As identified by Karen Zivi, rights claiming can be a performative act in a deliberative democratic framework and an important component of citizenship: the democratic practice of rights claiming is important, not because it guarantees a certain legal, political or social outcome, but because it involves individuals in developing the skills of citizenship while also reimagining the contours of community and (re)defining who is included.84

Language, or discourse, plays a key role in processes of social differentiation and the construction of inequality.85 The seminal work of Dell Hymes86 reminds us that language forms may be equal in substance, but there may be significant differences in terms of how language actually works in society. This linguistic inequality and, consequently, much social inequality are the result of an inability to perform certain discourse functions on the basis of available and accessible resources – meaning exclusion from the performative act of citizenship and rights claiming, as defined by Zivi. That is to say that differences in the use of language, or how and which discourses are mobilized, often quite systematically translate into inequalities between individuals.87 Our data show that not all members of society have access to language or discourse in the same way, resulting in a significant impact on the realization of SR and the ability to access an effective remedy. We examine how practitioners mobilize different discourses in relation to rights claims, and how these forms of knowledge may promote or uphold SR. We seek to better understand which discourses resist and challenge dominant and disenfranchising discourses, and, in contrast, which discourses intersect and potentially undermine access to justice for SR.

Social actors produce and reproduce discourses in ways that correlate with a particular position within social and political structure. The notions of discourse and ideology are often conflated, as it is difficult to explicitly disentangle their close links. In other words, in the mobilization of discourses, certain ideological conceptions are concomitantly invoked, albeit unconsciously or implicitly. However, one benefit of directing attention to how particular discourses (representations) are articulated together in unique ways is that it helps to shed light on the (dis)alignments with specific ideologies. In this sense, ideologies function as ‘underlying’ conceptual frames that become salient in discourse.88 Similarly, discourse may be conceived of as a site of ideology89 or, more concretely, that discourse is the ‘most tangible manifestation of ideology’.90

As Alistair Pennycook91 succinctly explains, discourses are indelibly connected to power, knowledge and truth, but they neither represent nor obscure truth and knowledge in the interests of pre-given powers (as in the case of many versions of ideology). We follow Foucault’s interest in directing attention to the processes by which claims to knowledge or truth are produced.92 His fundamental interest was not in truth, but ‘truth claims’, seeing ‘historically how effects of truth are produced within discourses which in themselves are neither true nor false’.93 In other words, producing knowledge is never neutral, but is mobilized for specific purposes.


The bifurcation of rights

We are interested, for example, in how the bifurcation of two separate treaties following the Universal Declaration of Human Rights94 saw civil and political rights enshrined in the International Covenant on Civil and Political Rights95 (ICCPR), and economic, social and cultural rights enshrined in the International Covenant on Economic, Social and Cultural Rights96 (ICESCR). This separation led to misconceptions and erroneous ‘truth claims’ about the lesser status of the ICESCR. As we indicated earlier, the literature has long since dispelled these myths,97 providing examples of economic, social and cultural rights that are treated as enforceable legal rights in different contexts across the world. Nonetheless, the trajectories of SR enforcement has had to overcome a major hurdle in that ‘much of the doctrinaire debate about economic, social, and cultural rights throughout the second half of the last century sprang from a legal fiction: that of the separation of human rights into two distinct sets’.98 Many of the remnants of this legal fiction are often invisible and structural in the UK’s legal constitutional framing of rights, and thus play out in the everyday setting of individual lived experience, manifesting as challenges in securing SR justice.

A discourse analysis approach helps us to make visible discourses embedded in practice that are linked to structures of authority and executed through a variety of specific techniques, including those discourses that marginalize, undermine or are wielded in order to hinder SR protection. The data show that the realization of SR relates to the operational processes of determining entitlement and eligibility. In addition, there are also processes of valuation and categorization that sort people into predetermined categories by means of various tools and mechanisms. These processes are not neutral but value-laden, influenced by wider sociopolitical currents and, as the data show, (re)produce difference and embed inequalities. Furthermore, these practices are situated at the intersection of different sectors and scales of social structure. It is a fragmented system that interlinks governments, legal frameworks and the third sector. In the UK, there is an even greater level of fragmentation due to different constitutional arrangements and legal frameworks under devolution. The large-scale undertaking of providing public services is also dispersed, provided by nearly half a million civil servants across cities in England, Wales, Scotland and Northern Ireland. This governing ‘at a distance’99 is constituted in various apparatuses, programmes, documents and procedures to give effect to the goals and logics of government. In some instances the empirical data suggests that there are strong links between discourses mobilized by government actors and systemic structural injustice, meaning that violations of SR and the absence of accountability are socially constructed and reproduced deliberately. This formal and informal bureaucracy reflects a form of structural injustice developed by Mantouvalou, which is one in which there is state complicity. In other words, we identify ‘state actions that can be viewed as having a prima facie legitimate aim, but which create patterns that are very damaging for large numbers of people’.100 Our tribunal data discussed in Chapter 4 provide clear examples of decision making that deliberately reproduces SR violations where, for example, 75 per cent of Personal Independence Payment (PIP) decisions are overturned, indicating widespread systemic maladministration.


Street-level bureaucracy and governmentality

On an operational level, the system may be best described as ‘street level bureaucracy’,101 a term that encapsulates the challenges and often paradoxical reality of the provision of public services that calls for treating all rights holders alike in their claims on government and, at the same time, must be able to respond to individual needs. ‘Bureaucracy’ thus points to the entailed rules, procedures and structures of authority, while ‘street-level’ acknowledges that much of the decision making takes place away from a perceived centre of authority in more informal settings.102 Importantly for our discussion, the rights holders that are clients in street-level bureaucracies are customarily nonvoluntary. So even though potential welfare recipients ‘voluntarily’ apply for services, this can hardly be considered voluntary if they have no other means to meet their needs. The poorer the person, Michael Lipsky says, the more likely that person will be a nonvoluntary client of not one but multiple street-level bureaucracies.103

This resonates with our empirical data that show that rights holders seeking help in accessing a SR or challenging a rights violation generally have many intersecting problems suffering from clustered injustice.104 The inherent intersectionality of SR is one of the identified challenges in the current operational and legal frameworks, a point to which we will return. Moreover, the fact that an individual client in a street-level bureaucracy is a nonvoluntary participant creates a power imbalance, as they are also subject to potential sanctions and other punitive measures for noncompliance embedded in strict rules and regulations. In addition, our analysis shows that these power inequalities impact greatly on an individual’s capacity to create legitimacy for themselves in their fight for an effective remedy for a SR violation.

In order to explain the tensions and conflicts that emerge across the data, it is imperative to be cognizant of how contemporary neoliberal logics and practices have been instrumental in the promotion of new forms of identity and subject formation, and thereby new forms of governance and governmentality105 in the era of neoliberal globalization.106 Large-scale processes, such as the provision of public services, are inextricably linked to governance and political economy. Directing attention to governmentality helps to make visible the various ways in which power operates. It is multidirectional and relational.107 It relates to macro-regulations of the state as well as micro-levels of diverse practices.108 Contemporary scholarship on governmentality and political economy generally conceives of these activities as dynamic, historically situated and often contradictory processes of knowledge mobilization.109 These dynamics, as we will demonstrate through our analysis, become visible in circulating discourses.


Governmentality and neoliberal rationalities

Despite the vastness of the concept of neoliberalism, it is still a useful analytical term for interpreting the tensions between the governance of the bureaucratic structure providing welfare rights provisions in the UK, on the one hand, and the realization of SR and access to an effective remedy, on the other hand. The neoliberal project represents a specific kind of valorization that is rooted in economics, also referred to as the ‘economization of democracy’.110 Neoliberal rationalities permeate social life in ways that are unconscious and internalized, shaping our norms and conduct. Neoliberalism has been instrumental in promoting new forms of identity and subject formation, moving from collective to individual subjectivities and cultivating individual responsibility.

These neoliberal and capitalist rationalities are intimately connected to the operational arm of the governing system for social welfare. Data around poverty levels are traditionally used (and methodologies reformed to show improvements) by governments to demonstrate their capabilities in supporting citizens. The cost-of-living crisis has substantially increased experiences of poverty, particularly for children in the UK since 2021.111 In turn, the austerity approach to budget control taken by the previous Conservative government in the UK has systematically removed the welfare ‘safety net’ from many.112 The data show that neoliberal values of efficiency, cost reduction, control and compliance become visible in the workings of the system by means of different mechanisms and tools: increased outsourcing of public services, automation and digitization, testing and assessments, audits and (discretionary) funding. The system operates with strict rules, regulations and procedures that determine entitlement to (and distribution of) social security, housing, food and fuel. These determinations are not subject to independent normative value-based standards based on international human rights law to which the state has agreed to be bound, which creates a major accountability gap in the bureaucratic system.

From our perspective, the concept of governmentality also draws our attention to the ways in which power influences the ‘self’ by the internalization of specific discourses by individuals. We see this in the valuation practices and discourses across the data that frame the ‘worthiness’ of individuals and particular groups of people in particular ways. In turn, these valuation discourses are sometimes internalized by practitioners and rights holders. This echoes Foucault’s interpretation of governmentality as government’s approaches to shape human conduct by calculated means.113 Our data show how this manifests itself, which helps us to understand some of the recurring themes and various discourses that are foregrounded. In our analysis, we show that there are competing logics at play that become visible in local struggles and tensions around conceptions of entitlement, welfare, poverty and justice. Furthermore, we demonstrate how the various ways in which the systematic categorization and filtering of information and people is facilitated by different tools and mechanisms, impacting on the access to justice journey.


Our normative framework: access to social justice and the right to an effective remedy

As discussed earlier, access to justice as a field of law and practice can often mean different things to different epistemic communities. This is in and of itself problematic because discourse around the field of study can draw on significantly varying definitions, potentially undermining a common understanding. We widen the access to justice lens to constitute a broader conception of social justice that includes substantive protection of SR, meaning we are interested in both the procedural and substantive components of the access to justice journey and, in particular, whether the outcomes of the journey can be deemed effective.

To borrow from discourse theory – ‘access to justice’ or ‘justice’ in and of itself, could be framed as an ‘empty signifier’, in that it is a pursuit rather than a prescriptive end.114 Justice, and the means of achieving it, can be understood and framed in different ways as an (impossible) ideal that societies seek to achieve – meaning that while the end is never fully realized, its absence compels an ongoing struggle to achieve it and, in that process, people prescribe different meanings to the end goal: ‘even if the full closure of the social is not realisable in any actual society, the idea of closure and fullness still functions as an (impossible) ideal. Societies are thus organized and centred on the basis of such (impossible) ideals’.115

This is of course equally applicable to the elusive terminology around ‘social justice’ as a ‘feelgood’ term to which everyone can subscribe without any concrete or shared definition as to what it constitutes.116 Miller warns that among those who support it, ‘it is not at all clear what the idea means. Often it seems little more than a rhetorical phrase ... People may be committed to social justice in the abstract, and yet disagree bitterly about what should be done’.117 Different disciplines lay claim to ‘social justice’ constituting a form of procedural justice,118 formal equality,119 substantive equality,120 spatial equality,121 participatory justice,122 structural justice,123 (re)distributive justice,124 and rights realization.125 Others conceive of it as a process in and of itself defining social justice as empowering disadvantaged groups to collaborate for social change.126

It is the pursuit of the (ideal social) justice, including the means of accessing it, that gives rise to an empty signifier where different actors and epistemic communities impose their own meanings and connotations in realizing this ultimate aim, as evidenced in the empirical data. In the meantime, the overall direction of the literature and practice evolves in the context of seeking to achieve justice, giving rise to the access to justice discourse. Different conceptualizations may not be immediately familiar to those working within the access to justice field from different perspectives. There is therefore a conceptual difficulty in framing ‘access to social justice’.

There are two important lessons to be taken from this framing. The first is the pitfalls and dangers associated with different epistemic communities attaching different meanings to terminology that is understood and conceived of in different and sometimes opposing ways – potentially to the detriment of those whose marginalization means they are furthest from accessing (some form of) justice. By way of an example, what does access to justice mean for the person who experiences in-work poverty, relying on food banks and living in housing that is uninhabitable? The data reveal that various tiers of advice from street-level bureaucracy through to advice centres, lawyers and barristers each view these SR violations in distinct ways, none of which may ultimately address the complexity of the rights holder’s predicament.

The second is around managing expectations of achieving what ultimately is a neverending journey. In other words, the empty signifier analogy helps remind the reader that it is the absence of justice and the means of achieving it which creates the empty signifier around which progress is made. Injustice is the absence of justice and while discourses emerge to close the gap, or fill the absence, the struggle to do so never fully materializes. Once again, the data suggest that what is meant by ‘justice’ or a satisfactory outcome of a legal process will diverge significantly across the experience of rights holders, the advice sector, the legal sector and others. Those closer to the violation are primarily concerned with addressing the violation and securing access to a particular service or provision, while the perspective of those closer to the law reflects an acute awareness of the limitations of the law in relation to SR provision and the limited remedies for a breach.

The tensions in the qualitative data around how to prescribe meaning to SR and access to social justice are also evident in the literature. For example, scholars invoke both narrow and broad definitions that pertain to ‘access to justice’ and ‘effective remedies’. Mullen, for example, argues that a narrow conception of access to justice is when ‘remedies’ are available or exist, whereas a broader conception is about whether those ‘remedies’ can be easily accessed.127 ‘Effective remedies’, he clarifies, include tribunals, Ombudsman, complaint procedures and various hybrids, including public inquiry-based decision-making processes.128 Access to justice under this definition concerns the availability of easily accessible remedies to address wrongs.129 By remedies, Mullen is referring to legal processes rather than the efficacy or remedial relief offered as an outcome of such processes, and an ‘effective remedy’ is defined as a right to challenge in an independent forum that is truly accessible.130

A broader lens on access to justice includes effective access to legal processes that result in effective outcomes. According to Shelton, remedies are the processes by which arguable claims are heard and decided, whether by courts, administrative agencies or other competent bodies (aligning with Mullen’s account), as well as the outcome of the proceedings and the relief afforded the successful claimant (addressing Garth and Cappelletti’s second aim – leading to results that are individually and socially just).131 Our reconceptualization of access to social justice begins with the violation of a right and ends in an effective remedy for that violation. This requires a renewed focus on what is meant both in terms of effective legal processes (international human rights law suggests that they require to be ‘accessible, affordable, timely and effective’),132 and in terms of effective and substantive outcomes of those processes that constitute effective and satisfactory relief.133

The international position makes it clear that remedies for violations of SR ought to be available at the domestic level, and that this should include access to justiciable remedies. Judicial remedies are often cited as a prerequisite of the successful application of a right in international law.134 Many argue that without judicial sanction, a right is without merit.135 A blanket refusal to acknowledge the justiciable nature of the rights is considered arbitrary:


The adoption of a rigid classification of economic, social and cultural rights which puts them, by definition, beyond the reach of the courts would thus be arbitrary and incompatible with the principle that the two sets of human rights are indivisible and interdependent. It would also drastically curtail the capacity of the courts to protect the rights of the most vulnerable and disadvantaged groups in society.136


The UN Committee on Economic, Social and Cultural Rights (CESCR) has repeatedly urged the UK to give full legal effect to the ICESCR in its domestic law, asking ‘that the Covenant rights are made justiciable, and that effective remedies are available for victims of all violations of economic, social and cultural rights’.137 Examples of appropriate remedies for violations of international human rights law include restitution, compensation, rehabilitation, satisfaction, effective measures to ensure cessation of the violation and guarantees of non-repetition, public apologies, public and administrative sanctions for wrongdoing, instructing that human rights education be undertaken, ensuring a transparent and accurate account of the violation, reviewing or disapplying incompatible laws or policies, and the use of delayed remedies to facilitate compliance, including rights holders as participants in the development of remedies and supervising compliance post-judgment.138 As discussed in Chapter 4, we explain how practitioners conceive of effective remedies, including the need to move beyond compensation, the importance of an apology for wrongdoing and the need to take steps to stop the violation happening again to anyone else.

Shelton emphasizes the potential for remedies to provide compensatory or remedial justice, to play a part in condemnation of the violation or retribution, as a form of deterrence and as playing a part in restorative justice or reconciliation.139 Roach suggests that an effective remedy serves three functions: it places the applicant in, as far as possible, the same position as they were prior to the occurrence of the alleged rights violation, it enables ongoing compliance and it ensures that future violations of the right in question do not occur through (a) deterrence, or (b) an attempt at addressing the feature of a legal system that caused the violation in the first place.140

We suggest that adjudicators must be equipped to strike a balance and use an aggregate of appropriate remedies as a means of responding to SR violations, including both individual and collective relief.141 This aligns with calls in the literature and practice to rethink the role of remedies in economic, social and cultural rights cases: ‘The challenge of enforcing ESC rights may require some re-thinking of the traditional idea that remedies must be immediate and track the contours of the right and the violation, and that the courts can order one shot remedies that achieve corrective justice.’142

Shelton argues that although the ‘remedies for cases involving SR will often be classical remedies, such as compensation and declarations of wrongdoing, more often general and structural remedies will be necessary’.143 Shelton notes that this is not a novel legal dilemma.144 And Roach expands on this:


An oversimplified understanding of the remedies for civil and political rights as simple corrective remedies that have no distributive effects is a barrier to effective remedies for socio-economic rights. Many traditional political and civil rights require complex dialogic relief with distributional implications to be effective. Once this is recognised then the remedial process that is required to enforce socio-economic rights will appear much less anomalous, albeit no less complex.145


An innovative approach to remedies is therefore required to fully embrace the potential of SR adjudication.146 We include an examination of the role of structural remedies in Chapter 4 as an outcome associated with a successful access to justice journey.


Our approach to methods, analysis and theory

Analytically, we examine how the notion of justice as an ‘empty signifier’ is filled with various, often competing, meanings by employing a critical approach to discourse analysis. This criticality directs attention to the role of power, particularly in terms of outcomes and impact. Jan Blommaert says that: ‘The deepest effect of power everywhere is inequality, as power differentiates and selects, includes and excludes. An analysis of such effects is also an analysis of the conditions for power – of what it takes to organise power regimes in societies’.147 He urges us to focus on language as ‘an ingredient of power processes resulting in, and sustained by, forms of inequality, and how discourse can be or become a justifiable object of analysis, crucial to an understanding of wider aspects of power relations’.148 Examples of critical approaches to discourse and power can be found in diverse fields of scholarly enquiry, including sociology, sociolinguistics, critical anthropology, language policy and planning (LPP), discourse studies and others. We highlight here some of the interdisciplinary work that inspired our analysis, as well as theoretical and methodological tenets we found helpful in examining our empirical data.

A variety of critical approaches address questions of inequality and (in)justice by examining the complexity and unfolding processes of a broad range of intersecting social issues and discourses. Research agendas have increasingly paid attention to the relationship between language/discourse and society and its links to social inequalities and injustice, power asymmetry, politics, social privileges and so forth. These areas of scholarly enquiry contribute to our understanding of how relationships of inequality are discursively (re)produced, enacted and organized by institutions and actors, through the mobilization of forms of knowledge, justifying and legitimating particular activities, and resulting in certain outcomes. Dominant narratives and discourses are also challenged by different social actors, showing evidence of resistance and resilience, and offering alternate ways to engage in order to promote social justice and address the needs and concerns of disenfranchised or vulnerable groups.149

For instance, ongoing work in critical sociolinguistics investigates the ways in which language and labour/work are intertwined with capitalism and social inequality.150 Various studies have looked at the role of language and training programmes, and the various tactics, logics and forms of expertise that govern processes of migration and migrant workers.151 Additional attention has been directed to processes of racialization and marginalization within the labour market,152 transnational labour153 and challenging gendered work identities.154 More applied branches of sociolinguistic research, such as LPP and studies on bilingualism/multilingualism,155 also address concerns regarding the distribution of (linguistic) resources in society156 related to education,157 nationalism and national identities,158 minoritized languages159 and disability.160 The various works centre on issues such as discourse, language, governmentality, migration and inequality, and provide important insights into how notions of access, distribution and participation are constituted through the interplay of complex and dynamic processes, often in subtle ways. These studies inspire our own work, as similar dynamics are also evident in conversations with practitioners around the provision and adequacy of services, allocation of funding and access to effective remedies for SR violations concerning social security, housing, food and fuel.

A closer examination of how various discourses are intertwined provides greater insight into access to justice and the adjudication of SR. The aforementioned studies provide multiple tools and diverse theoretical and methodological angles for the analysis of multilayered phenomena. As such, our multidisciplinary approach is particularly suitable for examining the multifaceted nature of SR protection frameworks across the UK jurisdictions.


Approach to data analysis

Our approach to the qualitative data we collected was not designed with a predetermined aim to prove or disprove any particular hypothesis; rather, in keeping with a critical analytic approach, it developed from the bottom up. We are inspired by qualitative approaches that adopt a self-reflexive stance and recognize the data as (co)-constructed by the researchers and researched,161 rather than entailing a mere process of ‘discovery’.162 Reflexivity not only requires researchers to be transparent in the decisions they make in the research process, but also to be self-critical in their engagement with complex social phenomena,163 such as social justice, inclusion and exclusion, by closely reflecting on theory, knowledge (production) and practice.164 As is common in qualitative research, our data analysis was an iterative and recursive process, which began with a deductive thematic analysis, teasing out general themes from the interview responses.


Thematic analysis

In a deductive approach, the search for themes is theory-driven,165 in this case primarily centring on the aforementioned principles of adjudication with ‘access to justice’ framed as a journey (see Chapter 4). The benefit of this approach is that it can assess the access to justice journey in relation to SR, while maintaining the flexibility of thematic analysis which can identify important new lines of enquiry throughout the analysis process and provide in-depth insights into the case studies.166

In the first stage of analysis, all the interviews collected were coded and analysed individually, drawing on the ‘access to justice’ building blocks and principles of adjudication.167 In addition, the potential impacts from the COVID-19 pandemic were included in the analysis. The principles provided a framework for approaching the data with questions that could tease out how the various concepts materialize in practice. As outlined earlier, these questions informed our field guide and guided the data analysis. We formulated questions for each of the building blocks and principles, as presented in Table 1.2.

Table 1.2: Thematic analysis

	
ACCESS
	
How is accessibility imagined and implemented in relation to housing, social security and food/fuel poverty, and what does access to justice or access to a remedy mean when there are problems with the provision of these services?


	
PARTICIPATION
	
Can everyone participate in decisions that impact them when seeking to access justice? What enables participation? What are the barriers to participation? Are those most impacted by issues and/ or marginalized across lines of oppression able to participate?


	
DELIBERATION
	
Are there clear dialogues occurring within multi-institutional frameworks across the legislative, executive and judicial branches? Is there accessible information about these dialogues? Are they inclusive and do they lead to outcomes that meet people’s SR?


	
COMPLIANCE
	
How can the issues people face be legally challenged? Are there set mechanisms for doing this? Are these mechanisms satisfactory?


	
ENFORCEMENT
	
What does review and enforcement mean in practice in each of the four UK jurisdictions?


	
FAIRNESS
	
Are there suitable means to challenge unfairness in the system?


	
COUNTERMAJORITARIAN
	
Can the solutions to these issues, legal or otherwise, be utilized for everyone or only a select few? How can systems prevent elite-driven litigation?


	
ACCOUNTABILITY
	
How are institutions held to account? Are there adequate mechanisms for this?


	
EFFECTIVE REMEDIES
	
Are remedies implemented? Are these remedies effective? By whose standard are they effective?


	
COVID-19
	
What impact has the COVID-19 pandemic had on practitioners and on the realization of SR?




A critical approach to discourse and policy

After the thematic analysis was completed, the data were analysed again using a critical discursive perspective in order to draw out specific tensions and contestations. It is precisely at junctures of conflict and struggle that we need to engage with local realities and probe more deeply to uncover exactly what is at stake. A dynamic research approach facilitates examining the protections in place as they relate to SR and not only evaluate what is explicitly stated in legal documents but also consider how the mandate to protect SR is taken up and negotiated by different social actors across UK jurisdictions. This widens the focus from compliance or noncompliance and questions of accountability, which highlight the identified gaps, to a broader understanding of how these gaps are constituted in practice and what will be required to close them. Directing our attention to those specific moments where competing tensions are evident will help us dig deeper in order to better understand the processes that may lie underneath the surface.

Elisabeth Barakos and Johann Unger make a convincing argument advocating for a discursive approach:


in order to account for and analyse the multiple layers of … policy and its concomitant impact, we need to theoretically, methodologically, and empirically engage with policy in terms of both structure and agency, and this is made possible by applying various forms of critical and discursive analysis to … policy situations.168


Discursive approaches are valuable for analysing how laws and policy governing SR protections in the UK impact on rights holders because it draws attention to the intertextual and interdiscursive links between discourses, as expressed in legal doctrine and articulated by practitioners in the field.

Several concepts integral to discourse analysis would be helpful at this stage, including notions of entextualization, intertextuality and interdiscursivity. A discursive approach to analysis looks closely at language and how it shapes meaning and understanding. Foucault provides the conceptual frame for understanding how language is a socially constructed object and urges us to reflect on how discourse production is instrumental to social change. A useful tool for analysing discourse/ policy is entextualization, which refers to the process by which discourses are taken from one context and transferred to a new context, thereby creating a new discourse.169 However, in this process, an ‘ideology of fixed text’ interacts with discourse practices that may extend or alter the original text.170 These ‘reformulations’ (re)frame the text through other discursive practices and representations; they may be incomplete and open to interpretation. It is this space for interpretation or possible entextualizations inherent in the original text that gives it validity; any attack on its meaning may be framed as a misinterpretation or misrepresentation rather than a fault with the original text, which is seen as neutral (we provide an example of this in Chapter 3 through a closer examination of the interpretation of section 6 HRA). Policy texts emerge in a variety of political processes, and in this sense entextualization in policy documents represents a discursive trace of political debates. The resulting discourses that circulate are considered metadiscourse or, rather, discourse about the discourse, reflecting the social reality of how SR, in this case, should be perceived. Once again, ideologies become a salient factor in how discourses in policy texts are entextualized.

Thus, text and context must not be treated as mutually exclusive units, but rather must be seen as closely connected. This may be achieved by drawing on the concept of intertextuality,171 referring to the notion that each text is situated in relation to other texts and to the structures of language itself. Essentially, the words we use are already imbued with meaning and value because they have been used countless times before. Simply put, ‘intertextuality refers to the fact that whenever we speak we produce the words of others, we constantly cite and re-cite expressions, and recycle meanings that are available. Thus every utterance has a history of (ab)use, interpretation, and evaluation, and this history sticks to the utterance’.172

Therefore, our words are not neutral and intertextuality allows us to look beyond the immediate context to see how expressions relate to ways of use, including more implicit ways such as indirect speech.173 The use of language, constructing thoughts and ideas in specific ways, produces certain types of discourse. Interdiscursivity thus refers to the connections between discourses, such as types of discourses, register or style.174

What is important for our discussion here is that on account of inherent power relations and potential inequalities, access to contextual spaces, such as those characterized by professional and social status, are often curtailed. Although meaning making in communication is shared between the speaker and listener, it is not necessarily allocated equally or fairly due to disparities in power relations (we share examples of this in Chapter 3 in relation, for instance, to medical assessment procedures for certain social security benefits). The notion of context and the related term contextualization175 are also key concepts for understanding how meaning is created and how particular linguistic resources, including types of discourse produced, are particularly pertinent in situations where power asymmetries prevail. In this sense, the process of contextualization is not necessarily negotiable if ‘somebody [imposes] a particular contextualisation on somebody else’s words’.176 The recognition that not everyone is allocated an equal ‘voice’ is particularly pertinent in relation to the provision of SR. As the data show, the adjudication journey for SR is fraught with inequality and marginalization, and getting one’s voice heard can be very difficult. Discourse, as a social phenomenon, is thus often a site of contestation, where inequalities and differences become visible. Directing attention to discourse also helps to uncover the implicit ideologies that have become submerged in the experiences and practices of different actors, such as practitioners, rights holders and duty bearers.


Researcher reflexivity and the notion of voice

The notion of ‘voice’, or rather a lack thereof, became salient in the ways that practitioners spoke about advocating for their clients and helping them address SR violations. In contemporary societies, Blommaert says, ‘issues of voice become all the more pressing, they become more and more of a problem to more and more people. Voice is the issue that defines linguistic inequality (hence, many other forms of inequality)’.177 The silencing of voices is an iterative theme across the data relating to the inability for certain social actors to claim a legitimate voice.178 Directing attention to discourse is therefore important in terms of gaining a better understanding of how being able to make oneself heard and understood may be prevented, or even purposely undermined, by other dominant discourses and mechanisms.

It also prompted our own reflections as researchers about what it means to ‘give voice’ to others. Bogdan and Biklen define giving voice as ‘empowering people to be heard who might otherwise remain silent’.179 Christine Ashby urges us to question whether we are really giving voice, if it is ours to give, and asks who benefits from the telling.180 She offers several critical points of reflection on how we, as researchers, engage with a process of ‘giving voice’. She cautions that the practice of giving voice may in fact ‘reinforce the very systems of oppression that it seeks to redress’.181 By the nature of our positions as academics, lawyers and researchers, hierarchies of power and privilege are re-inscribed when we presume to give voice to someone else, regardless of our intentions. Reflexivity means recognizing that as researchers we occupy multiple spaces of privilege and power,182 bringing our own perspectives to bear on the data. In Kathryn Woolard’s words, there is no perspective from ‘nowhere’,183 meaning that the voices we present to be heard by others are not objective truths, but are mediated and interpreted in the process of our research and analysis.184

We return to this point with suggestions on how to reclaim the narrative for SR, and how to move from ‘giving’ voice to facilitating voice and agency. In line with others, we adopt the view that our role as researchers is ‘not necessarily in giving a voice to somebody or advocating for someone, but rather in integrating oppressed and marginalised voices into dominant discourses’185 and to make visible the policy mechanisms and practices that perpetuate a system of inequality.


Structure of the book

This chapter has set out our field of enquiry, situating it at the intersection of various disciplinary perspectives and critical theoretical lenses. The next chapter looks at the international legal framework with a particular focus on the ICESCR and the rights to housing, food, social security and fuel. The purpose of this overview is to equip those new to the international legal framework with the necessary tools to lay claim to social rights as legal rights. Chapter 3 explores our empirical data by setting out what we learned from our various case studies across the UK and the themes that began to emerge in our analysis. Chapter 4 builds on this analysis by reframing access to social justice as a journey from rights violation to effective remedy, drawing on our empirical evidence and international human rights law as a normative framework. Our final chapter deepens our theoretical analysis as we weave strands of emerging data to provide greater clarity on the gaps in accessing social justice in practice and the power dynamics that inhibit progress in this space. We provide recommendations to close this gap and point to future research agendas to continue the discussion. Ultimately we urge those engaged in the field to reclaim the narrative of SR as legal rights in order to counteract discourses that marginalize and exclude those who carry the heaviest burden in the protracted access to social justice journey.
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The International Human Rights Framework for Economic, Social and Cultural Rights

The rights to housing, social security, food, fuel and an adequate standard of living are rights that form part of the UK’s international legal obligations to respect, protect and fulfil economic, social and cultural (ESC) rights. In 1976, the UK government voluntarily ratified the ICESCR, which requires states, including the UK, to progressively realize ESC rights in their domestic legal systems. The rights it contains are broad and range from the rights to housing, food, health, education, social security, labour rights and the right to cultural identity. The international legal framework for human rights is based on the principle of indivisibility recognizing the interdependency of one right being dependent on the enjoyment of another. Often the nature of the obligations under this treaty are misunderstood and erroneously sidelined as being of lesser status than civil and political (CP) rights, such as the right to vote or the right to a fair trial.1 Other international treaties to which the UK has signed up also include protections for ESC rights, but the focus of this chapter is to better understand the obligations under the ICESCR as the first of the treaties to set out specific obligations for ESC rights.2 In so doing, it becomes easier to navigate the broader international and regional framework in connection with ESC rights and the steps that are required to ensure their protection and realization at the domestic level.

This chapter should be read alongside the empirical research and is designed with a non-expert audience in mind. Moreover, it is intended for those who are becoming newly acquainted with the international human rights framework engaging with ESC rights (noting of course the discussion on the right to fuel/energy is a new contribution to this discourse). For those readers who have expertise in ESC rights and are keen to explore the nuanced empirical research and the deeper theoretical explorations of our data, we would direct you to Chapters 3–5 where our discussions on the case studies and theorization of our findings using critical discourse analysis takes place. For those who are interested in a deeper dive into the rights discussed here, including food, social security, fuel and housing, we would also signpost you to the briefings on ICESCR obligations and each of the rights produced under the Nuffield Foundation funded study ‘Access to justice for social rights: addressing the accountability gap’. These briefings include wider treaty engagement (beyond the ICESCR), a closer look at the devolved context and a comparative analysis in terms of how these rights are protected in other countries. The focus of this chapter is to explain the international legal obligations and query whether the UK is in compliance with these.


Progressive realization

The duty to progressively realize, or to progressively achieve, ESC rights is derived from international law.3 Article 2(1) ICESCR states that:


Each State Party to the present Covenant undertakes to take steps, individually and through international assistance and co-operation, especially economic and technical, to the maximum of its available resources, with a view to achieving progressively the full realisation of the rights recognised in the present Covenant by all appropriate means, including particularly the adoption of legislative measures.4 (Emphasis added)


The nature of state party obligations has been further elaborated in documents supplementary to the treaty, in particular General Comment 3 (1990), which was preceded by the Limburg Principles (1986) and reaffirmed by the Maastricht Guidelines (1997).5 Progressive realization can be understood as the need to move as expeditiously and effectively as possible towards the full realization of rights.6 In closer detail, it constitutes a multitude of interlinked obligations which work in tandem to ensure that ESC rights are gradually realized over time. Unpacking the ‘subduties’ of progressive realization provides a complete framework from which to analyse both current performance of the state and its commitment to realizing ESC rights over time.


The duty to ‘take steps’

Article 2(1) requires states to ‘take steps’ towards the full realization of ESC rights. Taking steps can be understood as a duty to design strategies and programmes to achieve the full realization of ESC rights.7 The steps taken must be deliberate, concrete and targeted.8 This is an immediate and process-based obligation, meaning that the obligation gives rise to the right to a process and the development of a policy to achieve a rights-compliant outcome. It is considered an immediate duty as it is expected that any state, in whatever level of development, can put in place basic steps to progress ESC rights realization. Thus, while the full realization of a particular right might not always be possible immediately, a component of the duty to progressively realize ESC rights is that there is a plan, process or policy in place to achieve fulfilment. A violation of this duty can be understood as a failure to reasonably plan, adopt strategies and implement policies or programmes to achieve a specific ESC right. International law applies ‘proportionality inflected reasonableness’ in assessing whether reasonable steps have been taken, learning from the established practice in the South African Constitutional Court.9


The duty to respect, protect and fulfil

States are under an obligation to respect, protect and fulfil all rights.10 This approach suggests that:


the individual be protected from interference by the state in the exercise of certain freedoms [respect]; that the state protect the individual from interference by other actors, whose conduct the state is in a position of control [protect]; and that the state provide certain public goods that would be undersupplied if their provision were left to marker mechanisms [fulfil].11


The duty to respect requires states to refrain from acting in a way that would undermine the right – that is, taking any action that results in a reduction of the right in law (de jure) or in practice (de facto). The duty to protect requires action to prevent others from interfering with the enjoyment of the right, including private third parties that may be responsible for operationalizing the right – for example, in cases of private actors delivering services that are central to realizing ESC rights, such as housing or the care sector. Finally, the duty to fulfil can be understood as a need to facilitate, promote and provide for ESC rights by taking the necessary steps to ensure they can be enjoyed by all within the maximum available resources of the state. This means that states should take concrete steps to progressively improve ESC rights to the maximum of their available resources (that is, the amount of revenue the state generates).12


The duty to gather and deploy maximum available resources

The duty to gather and deploy the maximum available resources (MAR) to achieve progressive realization can be broken down into subcategories. First, there is an expectation that states will prepare and plan budgetary allocation in advance in order to realize ESC rights. This does not mean that a state must use all of its resources on meeting ESC rights, but rather that it must use the MAR that can be expended for a particular purpose without sacrificing other essential services.13 In order to meet this obligation, states must ensure that resources are generated in a manner that reflects national economic growth – in other words, that there is a correlation between overall national wealth and the generation of revenue through tax resources.14 If, for example, government spending on the realization of ESC rights is dropping relative to gross domestic product (GDP) or other government expenditures, while not an immediate violation, it is a ‘strong indication that there are available resources but that a particular right has not been prioritised’ and thus risks falling short of the MAR obligation.15

Second, according to the international framework, the allocation of resources must be effective (achieve its aim), efficient (achieve the highest quality with minimum waste/effort), adequate (sufficient to meet the thresholds of dignity/progressive realization) and equitable (prioritization of the most marginalized with the aim of achieving substantive equality). Adequacy can be further broken down into subcategorizations of availability, accessibility, acceptability and quality (the AAAQ framework).16 Third, an important point to note is that resources should not be viewed as purely financial, but human, social, technological, informative, natural and administrative resources can also be considered.17 States can demonstrate how each of these resources is deployed as part of any national strategy/policy. Importantly, compliance with the obligations is largely left to the discretion of state parties to demonstrate what steps it has taken to deploy resources in order to realize ESC rights.

In short, there is no singular framework from which to monitor the use of MAR. Assessment of whether the state is meeting its obligations would be dependent on whether the state can demonstrate and justify that its approach is reasonable. This in turn requires budgetary decision making to be transparent, participatory and accountable, and there remain numerous practical steps that states can take to better realize human rights through their budgets and demonstrate compliance with MAR.18 As an example, by disaggregating data to better understand how money is spent, uncovering potential hidden gaps in the allocation of funding can illuminate how different groups are impacted, including those groups specifically protected under international human rights law and who face potential intersectional inequality (including women, children, disabled persons and ethnic minorities). This type of budget analysis is already well underway across the UK from the perspective of gender justice, but is also increasingly of interest to human rights practitioners and advocates both internationally and within the UK.19


The duty to ensure nondiscrimination

States must ensure nondiscrimination so that access to and delivery of rights occurs in a way that does not exclude groups, particularly those who are marginalized and possibly ‘hidden’ from the system. Before designing and implementing an inclusive system to deliver/provide a right, decision makers should explore and understand those who are disadvantaged and excluded, including what their needs and vulnerabilities are.20 The ICESCR obliges states to guarantee the rights without discrimination of any kind as to race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status (Article 2(2)). To fulfil this obligation, states need to gather and generate disaggregated data across various characteristics, including gender, age, geographical location, ethnicity, health status and economic status. It is important that a reliable evidence base is developed to ensure that people are not denied access to the system or inadvertently excluded from the government’s strategy. This approach means that a ‘deeper evidence base can improve the understanding of how programmes can best address structural and societal power imbalances, while also encouraging greater equity and empowerment for society’s most disadvantaged members’.21


The duty to provide a minimum core

The minimum core obligation (MCO) for each ESC right acts as a basic minimum threshold below which no one should fall. It is the absolute minimum criteria that is immediately applicable to all states in the fulfilment of ESC rights. It should be understood as complementary to progressive realization rather than as an alternative. This is important in order to ensure that the MCO of the right remains a floor of realization and does not risk becoming a ‘ceiling’.22 International law suggests that a MCO is legally binding and most likely nonderogable (meaning states cannot justify noncompliance).23 However, what it means in practice is not necessarily always clear. Some of the UN General Comments elaborate minimum core entitlements, but they do not carry this out in a consistent manner across all ESC rights.24 Those in favour of the doctrine argue that it is necessary to ensure that, at the very least, minimum criteria are in place to avoid destitution and that the obligations of progressive realization is not overly flexible. Critics of the MCO doctrine fear that by setting minimum criteria, states will be concerned with achieving minimum standards rather than reaching beyond minimum criteria to progressive standards. There is also disagreement as to what the MCO constitutes in both the literature and practice.25 By way of a brief summary, these arguments centre on whether the obligation requires all states to meet the same minimum absolute standards or whether a relative standard should apply.26 Put more simply, should all countries be expected to meet the same core standards or are states parties to the ICESCR free to adopt their own ‘core’ for ESC rights which better reflect the basic needs, culture and resources of the state? Some prominent commentators question its value to the legal framework as a whole due to the complexity of considerations it raises when implemented.27

In practice, the UN legal position has been to place the onus on states themselves to determine what actually constitutes an MCO in any given context, depending on a number of variables such as the right in question, the resources available, the measures taken and the prevailing social, economic, cultural, climatic, ecological and other conditions.28 Best practice would suggest that states adopt both absolute and relative criteria to assess MCO compliance.29 Adopting both means ensuring there is an international minimum core entitlement to survival, while also enabling individual states to be able to set a higher standard of core obligations domestically in accordance with their particular constitutional arrangements and individual capacity. Current discussions in the UK on the incorporation of international human rights treatises, most notably in Scotland, have led to novel approaches to defining MCO via participative and deliberative approaches, the development of which has, for example, notably included the voices of those most marginalized and disadvantaged in Scottish society.30


Limitations and the duty of nonregression

Rights can be limited according to the principles of legality, legitimacy, and proportionality. States are under a duty to avoid measures which reduce access to or delivery of the right (nonregression). The principle of nonregression, also referred to as the duty not to take retrogressive steps, is key to decision-making frameworks for governments. It imposes a duty on states to ensure that there is no ‘backsliding’ on rights provision and that progressive realization is not subject to periods of decline, even in the most difficult of circumstances, including national or international crises.31 Indeed, it is in times of crisis that states must do all they can to avert any backsliding in the realization of ESC rights, as a failure to do so may result in longer-term damage.32 The UN Committee on Economic, Social and Cultural Rights (CESCR) suggests regressive measures that amount to a ‘general decline of living and housing conditions directly attributable to policy and legislative decisions by State Parties, and in the absence of accompanying compensatory measures, would be inconsistent with the obligations under the Covenant’.33

In other words, backward steps in the provision of rights are counterproductive to progressive realization. In international law, any deliberate retrogressive measure requires the most careful consideration.34 Any violation of a right because of a deliberate retrogressive measure can only be justified in the most exceptional of circumstances and states must be able to explain that the action is reasonable, proportionate, nondiscriminatory, temporary and does not breach the MCO, as well as demonstrating that all other potential alternatives were considered.35 Further, as recent work by Liebenberg on nonretrogression in South Africa has demonstrated, the doctrine provides a potential tool from which to hold states accountable for regressive budgetary allocations.36


Access to an effective remedy

States are under a duty to provide access to an effective remedy if there is a failure to meet the obligations imposed by progressive realization. Effective remedies are discussed in more detail in Chapter 5. Effective remedies include facilitating access to a legal remedy in court if necessary, implying the existence of both a substantive and procedural duty towards rights bearers on the part of state parties.37 Remedies may also include administrative, judicial and legislative actions.

The three potential functions of a remedy are:


	a)its capacity to place the right holder in the same place as was the case prior to the SR violation (restitution);

	b)ensuring ongoing compliance with a SR (equilibration); and

	c)engaging with the feature of the legal system that caused the rights violation (nonrepetition).38


Remedies should also be appropriate, sufficient and accessible in terms of meeting these aims.39 Domestic remedies for SR violations usually take three broad forms: individual (they help address a violation for one person), programmatic (they address a systemic issue that impacts lots of people) and hybrid (they achieve a mixture of both individual and systemic relief). A singular focus on any one of these could result in problems. For example, courts that focus solely on individual cases may jeopardize relief for a broader class of petitioners, while leaving intact a systemic feature of a legal system that may require attention, thereby being unable to ensure nonrepetition of the rights violation. Likewise, delivering only system-wide relief may leave individual petitioners without access to a remedy. Hybrid remedies that combine individual and systemic relief have been the most ‘effective’ kind, while also being capable of engaging with structural constitutional principles like the separation of powers and parliamentary sovereignty that seek to constrain judicial power in jurisdictions like the UK.

Hybrid remedies of the kind referred to earlier may also take the form of collective litigation in situations involving multiple complainants and multiple duty bearers. Such ‘dialogic’ forms of judicial remedies are especially suited to claims involving ESC rights, which may often require an institutional expertise that courts may not have. In such cases, courts may consider the meaning and content of rights, but defer back to the decision maker in relation to the remedy. The court can also play an important role in mitigating interinstitutional confrontation where there may be more than one department responsible (this can include between executive departments at the national level or indeed disputes about obligations between the national and devolved levels). Dialogic forms of judicial remedies can be innovative in nature in an exploration of how best to address systemic issues. In such kinds of remedies, courts can act as an intermediary between different rights holders and duty bearers to find an effective remedy that requires multiple duty bearers to respond as part of a structural interdict (a hybrid remedy that can offer individual and systemic relief potentially involving multiple applicants and multiple defendants). Structural remedies are discussed in more detail in Chapter 5.

Thus far we have explored, in brief, the outlines of the obligation to progressively realize ESC rights and the interlinked multitude of subduties to which this gives rise. Understanding this framework not only provides further clarity to states as to the expected actions in relation to ESC rights, but also a toolkit for advocates, practitioners and rights holders with which to hold states and domestic public institutions to account. The following discussion focuses on unpacking this in relation to the well-established ESC rights to food, housing, social security and fuel. Each has a wealth of international guidance and accompanying academic commentary which cannot exhaustively be covered in this chapter. The aim is therefore to set out key aspects of the rights normative content and explore how other jurisdictions have provided domestic legal protection.


The right to food

The CESCR, the body responsible for overseeing compliance with the right to food (Article 11 ICESCR), provides helpful guidance on this right. General Comment No. 12 provides a comprehensive overview of what is required to respect, protect and fulfil the right, defining the right to food as being met when ‘every man, woman and child, alone or in community with others, have physical and economic access at all times to adequate food or means for its procurement’.40 Similarly, the UN Special Rapporteur on the Right to Food has defined the right as having ‘regular, permanent and free access, either directly or by means of financial purchases, to quantitatively and qualitatively adequate and sufficient food corresponding to the cultural traditions of the people to which the consumer belongs, and which ensures physical and mental, individual and collective, fulfilling and dignified life free of fear’.41

Additionally, the CESCR highlights ‘the right to adequate food indivisibly links to the inherent dignity of the human person and is indispensable for the fulfilment of other human rights’, further elaborating that it is inclusive and must not be interpreted in a narrow or restrictive sense42 – for example, equating it with a ‘minimum package of calories, proteins and other specific nutrients’.43

A key term used when analysing the right to food is food security, which exists when all people, at all times, have physical and economic access to sufficient, safe and nutritious food to meet the dietary needs necessary for an active and healthy life.44 The CESCR has outlined the right to food to normatively raise and require the progressive realization of the availability, accessibility and adequacy of food.


Availability

Availability ‘refers to the possibilities either for feeding oneself directly from productive land or other natural resources, or for well-functioning distribution, processing and market systems that can move food from the site of production to where it is needed in accordance with demand’.45 Therefore, it:


requires on the one hand that food should be available from natural resources either through the production of food, by cultivating land or animal husbandry, or through other ways of obtaining food, such as fishing, hunting or gathering. On the other hand, it means that food should be available for sale in markets and shops.46


The Food and Agriculture Organization (FAO) have taken this further and elucidated the need for, at a national level, the facilitation of stable and sustainable food supplies. Sustainability is now a key feature of the right to food and has been further cemented by the Sustainable Development Goals (Goal 2: End hunger, achieve food security and improved nutrition and promote sustainable agriculture),47 which stretches the definition to encompass a state’s overall agricultural production and its place in global food markets.48


Accessibility (physical and economic)

The accessibility of food captures both physical and economic realities. The Committee has provided that:


economic accessibility implies that personal or household financial costs associated with the acquisition of food for an adequate diet should be at a level such that the attainment and satisfaction of other basic needs are not threatened or compromised. Socially vulnerable groups such as landless persons and other particularly impoverished segments of the population may need attention through special programmes49 … [while] physical accessibility implies that adequate food must be accessible to everyone, including physically vulnerable individuals.50



Adequacy

Explicitly mentioned within the ICESCR, the adequacy of food has been slowly unpicked and is commonly understood as:


Food must satisfy dietary needs, taking into account the individual’s age, living conditions, health, occupation, sex, etc. For example, if children’s food does not contain the nutrients necessary for their physical and mental development, it is not adequate. Food that is energy-dense and low-nutrient, which can contribute to obesity and other illnesses, could be another example of inadequate food. Food should be safe for human consumption and free from adverse substances, such as contaminants from industrial or agricultural processes, including residues from pesticides, hormones, or veterinary drugs. Adequate food should also be culturally acceptable. For example, aid containing food that is religious or cultural taboo for the recipients or inconsistent with their eating habits would not be culturally acceptable.51


From here, the adequacy of food can be broken down into three key components, each providing its own layer of protection:


	1)Adequate food must satisfy dietary requirements.

	2)Adequate food must be safe for human consumption.

	3)Adequate food should be culturally appropriate.


The minimum core requires a minimum essential level of benefits to all individuals and families that will enable them to acquire at least essential healthcare, basic shelter and housing, food, water and sanitation, and the most basic forms of education.52 With regard to the right to food, states have a core obligation to take all necessary action to ‘mitigate and alleviate hunger’.53 Moreover, if any significant number of individuals within the state is suffering from acute hunger or starvation, it is prima facie failing to meet the core obligation of the right. If the state fails to meet these obligations owing to resource constrains, it must demonstrate that every possible effort has been made to use all available resources to satisfy the minimum core.


UK compliance with the right to food

Currently, due to the lack of domestic legal protection for the right to food, alongside rising food insecurity and food bank usage, and a failure to fully implement the UK right to food strategy,54 it has been widely argued the UK is not complying with the right to adequate food.55 This is emphasized by the fact that the number of UK food banks in use in the last ten years has grown from fewer than 30 to now well over 2,000.56 The need for food charity is now widespread across all four nations of the UK.57 While Scotland and Wales have acted within their devolved competencies to mitigate the worst effects of austerity policies, food bank usage has continued to grow.58 Other issues with the food system range from the existence of ‘food deserts’, where there is lack of access to nutritional food, to issues within sustainability of food production and a reliance within the UK on food imports and international trade.59

To provide more context, the UK’s approach to the right to food has been increasingly raised and criticized by the UN treaty monitoring and reporting as well as by UN Special Rapporteurs. In its concluding observations in 2016, the CESCR raised its concerns ‘about the lack of adequate measures adopted by the State party to address the increasing levels of food insecurity, malnutrition, including obesity, and the lack of adequate measures to reduce the reliance of food banks’.60

The CESCR also urged the UK to restore the link between the rates of state benefits and the costs of living and guarantee that ‘all social benefits provide a level of benefit sufficient to ensure an adequate standard of living, including access to health care, adequate housing and food’.61 The UN Committee on the Rights of the Child (UNCRC) has recommended that the state should regularly monitor and assess the effectiveness of policies and programmes on child food security and nutrition, including school meal programmes and food banks, and programmes addressing infants and young children, as well as to systematically collect data on food security and nutrition for children.62 Further concerns were raised by the Special Rapporteur for Extreme Poverty in 2019, with the report identifying ‘a shocking increase in the number of food banks’ across the UK.63 The report brought to light the inadequacy of the UK’s social security system to meet the needs of people who are food insecure. This has been echoed by a range of reports.64

Further still, the Special Rapporteur on the Right to Food wrote a letter to the UK government concerning ‘the deepening level of food insecurity among low-income households, particularly families with children, and the lack of comprehensive measures to ensure their access to adequate food’.65 Evidently, there is strong international concern that the UK is not complying with the right to food as laid out by international human rights law.


The right to adequate housing

General Comment Nos. 4 and 7 of the CESCR give a comprehensive overview of what is required to respect, protect and fulfil the right to adequate housing (Article 11 ICESCR).66 General Comment No. 4 defines adequate housing as the right of all persons, regardless of their income or economic resources, to ‘live somewhere in security, peace and dignity’.67


Applying the AAAQ framework

The following points give a summary of the right discussed earlier and what exactly it involves:


	Availability: The availability of services, material, facilities, and infrastructure. In particular, access to natural and common resources, safe drinking water, energy for cooking, heating and lighting, sanitation and washing facilities, means of adequate housing storage, refuse disposal, site drainage and emergency services.

	Cultural adequacy: The way in which housing is constructed, the building materials used and the policies supporting these must appropriately enable the expression of cultural identity and diversity of housing to reflect different housing needs.

	Habitability: Adequate space and protection from cold, damp, heat, rain, wind or other threats to health, structural hazards, and disease vectors must be ensured. The physical safety of occupants must also be guaranteed.

	• Affordability: Personal or household financial costs associated with housing should be at such a level that the attainment and satisfaction of other basic needs are not threatened or compromised. Housing costs should be commensurate with income. There should be protection from unfair rent and unfair rent increases.

	Accessibility: To be accessible for all disadvantaged groups.

	Security of tenure: For example, legal protection against forced eviction.

	Appropriate location: Adequate housing must be in a location which allows access to employment options, healthcare services, schools, childcare centres and other social facilities.

	Adoption of a national housing strategy: This strategy should reflect extensive genuine consultation with, and participation by, all of those affected, including the homeless, the inadequately housed and their representatives.


In January 2018 the UN Special Rapporteur on the Right to Housing introduced a set of key principles on which effective rights-based housing strategies should be based.68 In 2019, this was elaborated upon with 16 guidelines being provided in order to enable states to implement the right to housing.69 These principles and guidelines, alongside the normative content outlined earlier, provide states with adequate direction to realizing the right to housing domestically. The minimum core, as outlined by the CESCR, requires states to take action to address homelessness and inadequate housing within their jurisdictions.70 Forced evictions are considered to breach the right to housing and are only allowed in limited circumstances. When a forced eviction does occur, due process should be followed, there should be consultation in advance and an opportunity to seek a remedy, and those being evicted must be offered alternative accommodation.71


UK compliance with the right to adequate housing

The right to housing is currently not recognized in law in the UK, despite it being recognized commonly in other jurisdictions. States across Europe have recognized the right to housing in their constitutions.72 Alongside the expected treaty monitoring on the right to housing, in 2013, the UK was subject to scrutiny by the UN Special Rapporteur on housing, who raised significant concerns about access to the right, including the adverse impact on disadvantaged groups such as those living in poverty, homeless persons, the disabled, the elderly, young people, the Gypsy Traveller community, migrants, Roma and the Catholic community in Northern Ireland (NI).73 The UK has for a long time provided welfare and benefits through a number of different statutory schemes and when asked about implementing the right to housing, the UK government refers to the broad base of welfare-based legislation that constitutes the structure of the welfare state.74 However, the legislation, whether derived from Westminster or the devolved level, is not necessarily designed to comply with international standards, which can create a housing rights accountability gap.

In 2016, the CESCR raised concerns about the ‘persistent critical situation in terms of the availability, affordability and accessibility of adequate housing … in part as a result of cuts in State benefits’.75 The Committee also raised concerns about the lack of social housing, forcing households to move into the private rental sector, which is also not adequate in terms of affordability, habitability, accessibility and security of tenure.76 It noted the significant rise in homelessness, particularly in England and NI affecting mainly single persons, families with children, victims of domestic violence, persons with disabilities and asylum seekers. It also raised concerns about the adverse impact that reforms of social security and reductions in financial support to local authorities have had on the right to adequate housing, especially with regard to the criminalization of rough sleeping.77

Recent evidence submitted to the CESCR in early 2023 has demonstrated that many of the issues raised in 2016 are still prevalent throughout UK society, and in some instances have deteriorated further. As a UK-wide non-governmental organization promoting economic, social and cultural rights, Just Fair is responsible for preparing the UK parallel civil society report to CESCR as part of the Committee’s review of UK compliance. Just Fair has collated a range of evidence from across civic society in England and Wales, and raised a plethora of issues covering the right to housing. To provide some insight into the key areas raised, Just Fair’s evidence demonstrates concerns over the extensive use of the ‘private rental sector to meet public housing needs and address homelessness’ and an overall ‘lack of adequate affordable housing and inadequate support to meet unregulated rental costs’.78 These are structural issues with the delivery of public housing policies which lead to further issues of overcrowding in accommodation and adversely impact the habitability of the housing in question. Furthermore, homelessness remains a significant issue in the UK, where ‘families experiencing homelessness are left in temporary accommodation for long periods of time’.79 Specific groups still suffer far more acutely from a lack of adequate housing, with the evidence providing the insight that the ‘accessibility of culturally appropriate housing for Gypsy and Traveller people persists as an inadequately address[ed] issue’.80

In relation to Scotland specifically, the Committee highlighted the chronic shortage of social housing particularly for the most disadvantaged and marginalized, such as persons with disabilities.81 The UNCRC has urged Scotland, as well as other parts of the UK, to strictly implement the legal prohibition of prolonged placement of children in temporary accommodation by public authorities, to reduce homelessness and to ensure that children have access to adequate housing that provides physical safety, adequate space, protection against threats to health and structural hazards, (including cold, damp, heat and pollution and accessibility for children with disabilities), and to introduce a statutory duty for local authorities to provide safe and adequate sites for travellers.82 In relation to NI, the CESCR echoed the findings of the UN Special Rapporteur and encouraged the NI Assembly to ‘intensify its efforts to address the challenges to overcoming persistent inequalities for Catholic families in North Belfast, including through meaningful participation by all actors in decision-making processes related to housing’.83

In 2019 the UN Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance identified key state failings in the right to adequate housing for different minority groups. For example, the Special Rapporteur’s UK report noted that children from Pakistani or Bangladeshi households (28.6 per cent) and Black households (24.2 per cent) were more likely to live in substandard accommodation than those in White households (18.6 per cent).84 The report noted that the Race Disparity Audit found that in England in 2015–2017, Black African and Black Caribbean households were the ethnic groups most likely to rent social housing (47 per cent and 45 per cent respectively).85 The Special Rapporteur also drew attention to the 2013 Scottish Parliament Equalities Committee report, which set out that Gypsies and Travellers lived in ‘horrendous conditions’. For example, the Committee observed that families paying rent to their local council were ‘expected to bathe young children in freezing cold amenity blocks with extortionate heating costs’. It also observed unacceptable conditions in some settlements, including ‘a putrid overflowing septic tank’, and wrote ‘that elderly and disabled people might have to go outside to a toilet block in the middle of a cold, winter’s night’. The Special Rapporteur’s own consultations with Gypsy, Roma and Traveller communities revealed that access to adequate housing solutions that respect ancestral nomadic traditions remains a major challenge across the UK, especially in Wales.86 The UN Special Rapporteur on Poverty also identified key state failings in relation to housing stating: ‘In England, homelessness rose 60 per cent between 2011 and 2017 and rough sleeping rose 165 per cent from 2010 to 2018.’87

In our study, practitioners highlighted issues with access to justice mechanisms where people do not receive adequate advice or representation in adversarial eviction processes (where often the landlord is represented and the tenant is not). Practitioners also raised concerns with regard to the adequacy of housing standards and insufficient legal rights to ensure adequate heating and ventilation in order to address issues like mould and damp or to ensure habitability of housing – several practitioners noted those in housing need relying on charity to provide gas, electricity, furniture and white goods. Concerns were raised about the lack of accountability in the private sector, including both poor standards of housing and processes of eviction without due process. There are significant barriers faced by different groups – for example, a practitioner reported that the minority Catholic population in north Belfast still constitutes 94 per cent of those in housing need (NI, Esther, Housing activist, NGO for human rights). Likewise, research in Scotland highlighted the implications of the hostile immigration environment, where those seeking asylum are faced with precarious housing conditions (including eviction without notice and unrealistic demands on tenants remaining in accommodation, unable to stay overnight with friends or family and unable to have visitors stay with them). There is sufficient evidence to suggest that even if there are examples of good practice in the provision of adequate housing, the UK is not meeting its international obligation to provide for the right to housing in a manner that is compliant with its international human rights obligations.


The right to social security

Article 9 ICESCR (the right to social security) encompasses the right to


access and maintain benefits, whether in cash or in kind, without discrimination in order to secure protection, inter alia, from (a) lack of work-related income caused by sickness, disability, maternity, employment injury, unemployment, old age, or death of a family member; (b) unaffordable access to health care; (c) insufficient family support, particularly for children and adult dependents.88


The right to social security is of ‘central importance in guaranteeing human dignity for all persons when they are faced with circumstances that deprive them of their capacity to fully realise their Covenant rights’.89 General Comment No. 19 gives a comprehensive overview of what is required to respect, protect and fulfil the right to social security.90


Availability

The right to social security requires the state to introduce a scheme, or a variety of schemes, which are available and in place to ensure that benefits are provided for the relevant social risks that people face in their everyday lives. This includes protection in the areas of: (a) lack of work-related income caused by sickness, disability, maternity, employment injury, unemployment, old age or death of a family member; (b) unaffordable access to healthcare; or (c) insufficient family support, particularly for children and adult dependants.


Adequacy

The right to social security must include the distribution of benefits, whether in cash or in kind, which are adequate in terms of amount and duration in order that everyone may realize their rights to family protection and assistance, an adequate standard of living and adequate access to healthcare. This means that the level at which benefits are set should be enough to ensure a life of dignity.


Affordability

If a social security scheme requires people to make financial contributions, then those contributions should be communicated to people in advance of a scheme being set up. The direct and indirect costs and charges associated with making contributions must be affordable for all and must not compromise the enjoyment of other rights, such as access to housing, food, healthcare or education. Normally there will always be a need to have a noncontributory scheme so that those who cannot generate income through employment will still have access to a social security system to protect them.


Accessibility

All persons should be covered by the social security system, especially individuals belonging to the most disadvantaged and marginalized groups, without discrimination on any of the grounds of race, colour, sex, age, language, religion, political or other opinion, national or social origin, property, birth, physical or mental disability, health status, sexual orientation, or civil, political, social or other status. Social security services must allow for physical access for those who require it. They should not be provided in a way that excludes certain groups.

In meeting the MCO of the right to social security, the CESCR has outlined specific core obligations as follows:


	To ensure access to a social security scheme that provides a minimum essential level of benefits to all individuals and families that will enable them to acquire at least essential healthcare, basic shelter and housing, water and sanitation, foodstuffs and the most basic forms of education. If a state party cannot provide this minimum level for all risks and contingencies within its MAR, the Committee recommends that the state party, after a wide process of consultation, should select a core group of social risks and contingencies.

	To ensure the right of access to social security systems or schemes on a nondiscriminatory basis, especially for disadvantaged and marginalized individuals and groups.

	To respect existing social security schemes and protect them from unreasonable interference.

	To adopt and implement a national social security strategy and plan of action.

	To take targeted steps to implement social security schemes, particularly those that protect disadvantaged and marginalized individuals and groups.

	To monitor the extent of the realization of the right to social security.91



UK compliance with the right to social security

The UK provides social security under various statutory schemes, which the UK government has long argued meets the state’s obligations in international law to provide for the right.92 However, as laid out previously, merely providing a scheme is not enough in and of itself to ensure compliance with the right. The right to social security requires that any scheme provided is available, accessible, affordable and adequate. States must take account of and meet the interlinked duties of progressive realization laid out at the beginning of this chapter. Taking account of this broader set of requirements to satisfy the UK’s obligations on the right to social security, the CESCR through its treaty monitoring role has consistently raised concerns that the UK is not complying with the right to social security. In its 2016 review, the CESCR raised concerns in relation to:


The various changes in the entitlements to, and cuts in, social benefits introduced by the Welfare Reform Act 2012 and the Welfare Reform and Work Act 2016, such as the reduction of the household benefit cap, the removal of the spare-room subsidy (bedroom tax), the four-year freeze on certain benefits and the reduction in child tax credits. The Committee is particularly concerned about the adverse impact of these changes and cuts on the enjoyment of the rights to social security and to an adequate standard of living by disadvantaged and marginalized individuals and groups, including women, children, persons with disabilities, low-income families and families with two or more children. The Committee is also concerned about the extent to which the State party has made use of sanctions in relation to social security benefits and the absence of due process and access to justice for those affected by the use of sanctions.93


The 2016 CESCRs concluding observations on the UK outlined some steps it can take to ensure closer compliance with the right to social security, which demonstrates the types of actions the CESCR is seeking. For example, in relation to working conditions in the UK, the CESCR stated: ‘Ensure that the labour and social security rights of persons in part-time work, precarious self-employment, temporary employment and “zero-hour contracts” are fully guaranteed in law and in practice.’94 More specifically in relation to social security, the CESCR called on the UK to:


	review the entitlement conditions and reverse the cuts in social security benefits introduced by the Welfare Reform Act 2012 and the Welfare Reform and Work Act 2015;

	restore the link between the rates of state benefits and the costs of living, and guarantee that all social benefits provide a level of benefit sufficient to ensure an adequate standard of living, including access to healthcare, adequate housing and food;

	review the use of sanctions in relation to social security benefits and ensure that they are used proportionately and are subject to prompt and independent dispute resolution mechanisms;

	• provide in its next report disaggregated data on the impact of the reforms to social security on women, children, persons with disabilities, low-income families and families with two or more children.95


In addition, the European Committee on Social Rights has concluded that the UK is not in conformity with the right to social security as required by the European Social Charter, which requires states to establish, maintain and progressively improve their social security system.96 The Committee concluded in January 2018 that the level of statutory sick pay and long-term incapacity benefits are inadequate, as are the minimum levels of employment support allowance and unemployment benefits.97 Thus, drawing from international monitoring would suggest that currently the UK is not meeting its international obligations in relation to social security provision.

The UK is undergoing a CESCR review at the time of writing, with evidence submitted to the Committee from a range of civic society, including Scotland’s National Human Rights Institution (NHRI).98 The concluding observations and recommendations remain outstanding at the time of writing. However, the evidence submitted gives a strong insight into the plethora of issues that remain in relation to the UK’s approach to social security. According to Just Fair’s collective evidence on social security in England and Wales, ‘[s]‌ocial security is not adequate: both in terms of the underlying level not being enough to meet essential needs, and the failure to update provision to keep parity with inflation and rises in cost-of-living’.99 The report goes on to discuss a wealth of issues, from the regressive measures of removing the £20 uplift to Universal Credit, to the significant impact of the benefit cap freeze alongside rising prices during a stubborn cost-of-living crisis. Further still, it has been shown that a lack of rights-compliant social security provisions has a direct impact on areas like ‘in-work’ poverty, which rose 13 per cent between 1996/1997 and 2019/2020. Due to the importance of adequate social security in alleviating poverty, this has led to an increase of children in poverty in the UK, with Just Fair reporting that in some areas of the UK ‘the number of children in in-work poverty has risen by 91 per cent since 2014/15’.100

It is also increasingly clear that those hit hardest by the inadequacy of the system are often from ethnic-minority backgrounds, raising the discriminatory impacts of social security policy and provision. Significant issues with the overall operability of the system have also been shown, with Just Fair’s report identifying further issues of: insufficient capacity to minimize administrative delays, which creates cycles of debt and hardship; the five-week delay for first Universal Credit payments pushing people into debt; the need for further access to adequate advice and an emergency response scheme to help with essential living costs; and the inadequacy of disability benefits to meet the additional costs of living with an impairment.101 These represent bleak circumstances for many and are merely a selective insight into the extent of issues with social security provision in the UK. This would suggest that significant action is needed by the state to meet its requirements under Article 9 ICESCR.


The right to fuel: an emerging economic, social and cultural right

In our empirical research, we focused on the right to an adequate standard of living (Article 11 ICESCR) and, although not explicitly protected under this right, the concept of the right to fuel was identified as a key component of our research, alongside housing, food and social security. Inherent to the realization of many ESC rights,102 a right to fuel itself is not made explicit in international human rights law. This means that it is first important to assess the grounding for such a right in the international human rights system. There are brief treaty provisions alluding to its existence which can provide some direct insights. For example, Article 11(1) of the Additional Protocol to the American Convention on Human Rights provides that ‘[e]‌veryone shall have the right to live in a healthy environment and to have access to basic public services’, including energy services.103 More pertinently, the Convention on the Elimination of Discrimination Against Women (CEDAW) also raises the need for electricity access for adequate living conditions in rural areas104 to combat a range of violations for women living in rural poverty.105 These provisions provide some footing from which to build; however, when compared to the explicit nature of other human rights, the guidance from treaties themselves is undoubtedly limited. They do not provide an explicit framework for how a right to fuel could be formulated, enacted or enforced in line with a human rights-based approach. Nonetheless, treaty bodies refer to the right to fuel and energy interchangeably, indicating there is a normative right engaged under the treaty. For example, the CESCR and the UN Special Rapporteur have called on efforts to tackle fuel poverty.106 The UN Special Rapporteur on Extreme Poverty has identified that families are forced to make a choice between heating their homes and feeding their children.107 The UN Committee on the Rights of the Child and the UN Special Rapporteur on the Right to Food have recognized the importance of fuel for cooking108 and fuel for transport109 respectively in connection with the right to food. Several treaty bodies and UN Special Rapporteurs have engaged with ‘energy poverty’110 and discuss energy as a component of the right to an adequate standard of living,111 the right to health112 and the right to housing.113

Similar trends are developing comparatively. A wide range of countries from Spain, France and Greece to Colombia, South Africa, India, Pakistan and the Philippines recognize or are moving towards recognition of the right to energy/electricity.114 In 2015, the Colombian Supreme Court concluded that while the ‘right to electricity [was] not an autonomous right’, it did find that the Colombian Constitution could be read as providing ‘a right to receive electricity’ through guarantees to a right to life and a right to health.115 With further direct reference to ESC rights obligations, the Colombian court has also ordered reconnections of households to minimum ‘subsistence’ (minimio vital) amounts of electricity supply to ensure that particularly disadvantaged groups, such as children and the elderly, have access to basic energy services.116

The South African Constitutional Court has also provided protection for the provision of electricity. In recognizing its central importance to the realization of rights guaranteed by the South African Constitution, the court opined that ‘electricity is one of the most common and important basic municipal services [and] virtually indispensable, particularly in urban society’; its provision is ‘a cardinal functions, if not the most important functions, of every municipal government’.117 Municipalities in South Africa have the constitutional duty to develop a service capacity that can ‘meet the basic needs of all inhabitants of South Africa’ and secure access in manner that is:


	(a)equitable and accessible;

	(b)conducive to:

	the prudent, economic, efficient and effective use of available resources, and

	the improvement of standards of quality over time;



	(c)financially sustainable;

	(d)environmentally sustainable; and

	(e) regularly reviewed with a view to upgrading, extension and improvement.118



Identifying the right to fuel

This section will consider the theoretical basis for a right to fuel. This can be carried out in a range of ways and from differing perspectives.119 Hesselman’s exploration of international, regional and national laws in relation to energy access concludes that fuel and energy are integral to realizing the right to an adequate standard of living.120 Her work suggests that there is a clear legal basis from which to understand and build a human rights approach to energy access, in which, we argue, fuel plays an integral part.

The iterative approach to developing and defining, or uncovering, the right to fuel echoes the first steps taken towards recognizing a right to water and sanitation,121 leading to the subsequent adoption of General Comment No. 15.122 This, we propose, would suggest the right to fuel is a derivative right ‘by way of the existence of duties (or other Hohfeldian rights-correlatives) in others’.123 A similar exploration of the basis for a right to electricity has been carried out by Lofquist, where the conclusion is drawn that like fuel, a right to electricity exists as a derived right from the right to an adequate standard of living.124 Lofquist concludes: ‘We should therefore understand electricity as a derived right. A right to electricity is often necessary to protect our basic rights, for example, to life and to such material things as adequate housing, healthcare, and education. Still, it is life, housing, health care and education that are essential, not electricity.’125 With a similar line of reasoning, a right to fuel is better understood in the human rights framework as a derived right from its essential nature to the realization of a plethora of ESC rights and, in cases of more extreme deprivation, some CP rights. Moreover, the Human Rights Committee (HRC) responsible for monitoring the ICCPR provides that ‘the duty to protect life also implies that states parties should take appropriate measures to address the general condition in society that may give rise to direct threats to life or prevent individuals from enjoying their right to life with dignity’.126 The HRC continues to provide the following:


The measures called for addressing adequate conditions for protecting the right to life include, where necessary, measures designed to ensure access without delay by individuals to essential goods and services such as food, water, shelter, health-care, electricity and sanitation, and other measures designed to promote and facilitate adequate general conditions such as the bolstering of effective emergency health services, emergency response operations (including fire-fighters, ambulances and police forces) and social housing programs’.127


From this guidance, not only does the HRC emphasize the need for positive action in relation to protecting the CP right to life and once again undermine the poorly conceived, but once widely held understandings of negative and positive human rights duties, it also establishes electricity alongside other essential basic services explicitly or implicitly recognized as human rights within the ICESCR. The ECHR has also demonstrated willingness to protect CP rights due to deprivation caused by lack of access to fuel. A successful challenge of the right to life on the grounds of destitution, of which fuel was an aspect, was found in Nencheva v Bulgaria.128 In this case, the court found the State of Bulgaria had failed to act sufficiently in relation to a care home where its residents were facing destitution, without access to nutritious food, sufficient heating and general basic care. Fifteen children and young adults lost their lives in the state institution, despite warnings about the risks residents were facing. In its reasoning, the court laid out that due to the vulnerability of the children, their role in providing care, and knowledge of the conditions the institution was facing, there had been a clear breach of Article 2 ECHR (the right to life).129 While Nencheva provides the clearest example of violated ESC rights giving rise to a breach of Article 2, there are several other important cases in which the court has raised the impact poor heating (or a lack of it altogether) can have on patients of hospitals and inmates of state prisons.130 While these cases do not discuss fuel directly, or a right to it, the willingness of the court to associate heating as a core element of securing a person’s basic needs would suggest that in very serious cases of fuel poverty, where it is so severe that here is a risk to life, the court could find a violation of Article 2. As a different example, in the Netherlands, the Supreme Court recognized that Article 2 and Article 8 (the right to private and family life) require the state to undertake more ambitious climate action, with significant implications for national energy policies.131 As a result of the case, the government announced a €3 billion spending package to subsidize, among other things, renewable energy projects and home refits.132


Meaning and content of the right to fuel

Having discussed viewing fuel as a derivative right necessary for the realization of many ESC rights, our attention must now turn to defining what the core elements of such a right would be. As a derivative right without clear international guidance, these elements must be derived from elaborations of other rights, such as the right to an adequate standard of living and health. The right to an adequate standard of living acts essentially as a precondition for a life lived with dignity and consists of the right to housing, food, clothing, water and sanitation.133 We can therefore assess the relationship between fuel and these rights to establish its basis in the international legal framework. Here we will focus on fuel and the right to adequate housing due to how the issue is defined and measured within the UK;134 however, it is important to recognize that a similar process could be carried out in relation to the right to health or the right to food.135

The right to adequate housing has been provided plenty of international guidance, with General Comment Nos. 4 and 7 setting out a comprehensive overview of the right.136 General Comment No. 4, for example, espouses the need for the availability of services in relation to adequate housing. The CESCR provides:


An adequate house must contain certain facilities essential for health, security, comfort and nutrition. All beneficiaries of the right to adequate housing should have sustainable access to natural and common resources, safe drinking water, energy for cooking, heating and lighting, sanitation and washing facilities, means of food storage, refuse disposal, site drainage and emergency services.137


Here, General Comment No. 4 emphasizes the need for the ‘availability of services’, of which fuel will be an integral part. This language is echoed by the European Social Charter, which provides that adequate housing requires ‘all basic amenities, such as water, heating, waste disposal, sanitation facilities, [and] electricity’.138 Thus, availability forms our first key element. Affordability is another key component underpinning the right to fuel. General Comment No. 4 discusses the need for ‘personal or household financial costs associated with housing to be at such a level that the attainment and satisfaction of other basic needs are not threatened or compromised’.139 With most UK households heated by fuel, gas or electricity, its affordability will primarily dictate the overall affordability of maintaining an adequate home. Finally, General Comment No. 4 lays out the condition of habitability in meeting the right to adequate housing. Housing must have ‘adequate space and protection from cold, damp, heat, rain, wind or other threats to health’.140 In colder climates, access to fuel means access to heating, which is an essential tool in staving off the cold and the inevitable creep of damp which follows. This leads to the conclusion that fuel must be accessible to homes in a sufficient quantity to meet the condition of habitability, such as in particularly cold or more rural conditions.

The following key criteria can be understood as constituting the right to fuel:


	Availability: Fuel must be made reliably available to all through the development of suitable infrastructure, facilities and delivery.

	Accessibility: Fuel must be made accessible to all without discrimination, including for all included in disadvantaged or marginalized groups, in sufficient quantities so as to ensure the adequate habitability of their home.

	Affordability: Fuel must be made affordable for all. Where fuel is unaffordable or prices rise suddenly, support mechanisms should be made available to those who are vulnerable to fuel poverty. The cost of fuel should be at such a level that the attainment and satisfaction of other basic needs are not threatened or compromised.


These elements of the right are clearly interlinked, but there is a further important element to consider which is not directly derived from an ESC right. Through its nexus with Goal 7 of the Sustainable Development Goals, which dictates access to ‘affordable, reliable, sustainable and modern energy for all’,141 the right to fuel must also have an element of sustainability included. Again, delving into debates on energy rights and justice, it is clear that further action is required to ensure obligations around the provision of fuel do not present a choice between heating your home and reducing your carbon footprint.142

Sustainability: The availability of fuel should not come at the expense of sustainable development. Where there is a transition from fossil fuels to more renewable sources of energy, this must be carried out in a manner which does not undermine the availability, accessibility or affordability of fuel. In short, the cost of energy transitions cannot be footed by those least able to afford it.


Progressive realization of the right to fuel

As explored at the outset of this chapter, the nature of the progressive realization obligation requires a multitude of interlinked duties to be met, including that states respect, protect and fulfil the right to fuel. This means that states should progressively achieve the right to fuel to the maximum of their available resources. They must take steps to refrain from acting in a way that would undermine the right to fuel – that is, take any action that results in reducing the right (the duty to respect). For example, the state must not interfere with the production and distribution of fuel in a manner which would undermine the realization of the right. It must also take action to prevent others from interfering with enjoyment of the right, including private third parties that are responsible for the production and delivery of fuel in the UK (the duty to protect). This requires the UK to have appropriate regulatory mechanisms in place to ensure that private ownership of fuel production does not interfere with the realization of fuel as a human right. Finally, the state must facilitate, promote and provide the right to fuel by ensuring that the right can be enjoyed by all to the maximum of its available resources (the duty to fulfil). Fulfilling the right to fuel could take many forms, from the expansion of renewable infrastructure, to putting in place appropriate social security schemes to ensure that the worst consequences of global markets and private companies fuel price rises do not fall on those who can least afford it.

Furthermore, the UK must demonstrate how it is using the maximum of its available resources to deliver upon the right. Where the violation of an ESC right is evident throughout a state, there is an increased justificatory burden for the state to show that the violations took place despite its use of MAR. Evidently connected to budgetary decision making, the duty requires the UK government to adequately generate, allocate and spend resources to the maximum extent possible in order to ensure that people have access to and can afford fuel. This obligation generally requires the allocation of further financial resources from the central government. As the CESCR’s recent concluding observations on Belgium reiterate: ‘The Committee recommends that the State party take the measures necessary to ensure a minimum supply of energy, even when a meter is installed. It also recommends that the State party expand coverage for beneficiaries of the social tariff, by allocating more financial resources to the Gas and Electricity Fund.’143 The CRC too has raised the need for transparency of financial resources being allocated to deliver basic services for children in Greece in relation to energy.144 When considering these concluding observations and taking into account the many other instances where guidance has been provided on the MAR duty,145 it is clear that the generation, allocation and expenditure of a state’s resources should adequately account for the need to divert resources to ensuring the right to fuel is being progressively realized.

There is a further area to consider. The obligation to spend MAR within a state is often discussed purely in relation to financial resources. However, with a right to fuel, questions can be raised in relation to a state’s natural resources, and these being used to the maximum extent possible to ensure the realization of the right to fuel. De Schutter notes that ‘a State’s population has a right to enjoy a fair share of the financial and social benefits that natural resources can bring’.146 Also coined natural capital in wellbeing economics, natural resources can refer to a state’s environmental assets, biodiversity, soil and ecosystems. The use of natural resources, particularly in relation to the transition to renewable energy, should therefore also be considered when assessing whether a state has maximized all its resources to ensure the availability and affordability of fuel. The potential for renewable energy production in Scotland, as explored by the government and a plethora of private companies,147 provides a good example of the opportunities available for producing sustainable fuel at a better price for the population and consequently maximizing its use of resources beyond the confines of finance.

In short, the right to fuel can be progressed in a plethora of ways and should not be viewed restrictively as simply requiring an increase in fuel social security payments or regulation of energy companies. Progressive realization of the right to fuel should be directly focused on and captured within the many actions taken to ensure the accessibility, availability, affordability and sustainability of fuel for all now and in the future.

The MCO for the right to fuel might include access to sufficient fuel, without discrimination, to protect against dangerously cold weather conditions. When viewed through the lens of the right to food, it is evident there would be an MCO to ensure adequate fuel for cooking and adequate refrigeration. The CESCR in its concluding observations on Belgium did raise the need to ensure everyone has a ‘minimum supply of energy’, with concerns raised over energy services being switched off due to a lack of payment.148 While this is not an explicit mention of MCOs, it does provide a nod to the understanding that there is a minimum essential level of fuel required within a household in order for people to live a dignified life.


UK compliance with the right to fuel

Fuel poverty in the UK has been raised on several occasions by these monitoring mechanisms, with significant concerns raised over both the extent of fuel poverty and its impact. In 2009, the CESCR’s concluding observations on the UK laid bare the issue, stating that ‘poverty and fuel poverty, especially among children, remain widespread in the State party, despite the level of its economic development’.149 The CESCR also raised the need to ‘intensify the efforts to combat poverty, fuel poverty, and social exclusion, in particular with regard to the most disadvantaged and marginalized individuals and groups and in the most affected regions and city areas’.150 However, it is interesting that in 2016, when the CESCR delivered its next concluding observation on the UK, there was no reference to fuel poverty.151 While there was widespread acknowledgement of poverty, including its many manifestations and their ramifications for ESC rights realization, the CESCR overlooked the specific issue of fuel poverty. Fuel poverty was again raised in 2019 in relation to the privatization of energy companies and its impact on the affordability of fuel. Since the late 1980s, energy companies in the UK have been privatized. In fact, there have been no publicly owned energy companies in the UK since 1990. In 2019 Alston reported:


The United Kingdom was a pioneer in privatizing previously public services across a wide range of sectors. In 2018, the National Audit Office concluded that the private finance initiative model had proved to be more expensive and less efficient than public financing in providing hospitals, schools, and other public infrastructure. Studies of the results of privatization in sectors such as water, energy and public transportation suggest that prices have been raised excessively while access for low-income households has been restricted and capital investments have been inadequate.152


These comments came before the fuel poverty crisis developing in the UK.

Fuel poverty is driven by three key factors: a household’s income, its fuel costs, and its energy consumption, which is affected by the energy efficiency of the home.153 This means that when discussing fuel poverty, research can range from the inefficiency of the UK’s housing stock (for example, cladding and insulation) to the proportion of people’s income spent on heating their home to a safe standard. Fuel poverty is defined and measured differently across England, Wales, Scotland, and Northern Ireland, partly because energy is a devolved area, meaning different legal and policy frameworks apply.154 This is not to say that wider UK policy is not the main driver for fuel poverty within each nation, with, for example, the inadequacy of social security payments playing a pivotal role. The use of different definitions and measures throughout the UK creates the problem of providing decisive figures relating to fuel poverty throughout the whole of the UK. Each nation is therefore dealt with in turn subsequently. Whatever figures are relied upon, the once rarely raised issue of fuel poverty in the UK has grown to be recognized widely as an epidemic afflicting millions of households across the UK’s nations. While not every case of fuel poverty would necessarily give rise to the violation of ESC rights, it certainly serves as a strong indication that the UK is not meeting its obligations. Where the government has brought in mitigation packages, such as Winter Fuel Payments, the Committee on Fuel Poverty has highlighted how much of the money spent on these policies is not reaching those who need it. The Committee in 2021 reported:


It is unacceptable that out of a current total budget of over £2.55 billion per year allocated to improving energy efficiency and assisting householders to pay their fuel bills, only about £0.4 billion per year is received by fuel poor households. It is also unacceptable that although there are current plans to increase the total budget to circa £3 billion per year, it is only proposed to allocate circa £0.6 billion per year to the fuel poor.155


Thus, while large figures of money can be pointed to as action on fuel poverty by the UK government, it is clear that those who need the most help are not always receiving it. This suggests that while steps are being taken, they are not adequately targeted, concrete and deliberate as would be required when using a human rights approach to tackling fuel poverty.

The evolution of changing definitions for fuel poverty in England has been well documented and need not be reiterated in full here.156 What is important to grasp is that, since Boardman’s 1991 book defined it as covering households whose fuel expenditure on all energy services exceeded 10 per cent of their income, the definition has moved several times,157 the most notable changes being the introduction of the Low Income High Costs (LIHC) measure in 2013158 and the recently introduced Low Income Low Energy Efficiency (LILEE) measure in 2021. Both use the English Housing Survey data to assess the extent of fuel poverty.159 It is an anonymized survey which adds to the difficulty in prioritizing or targeting resources for those most in need. The LIHC measure defined a household as fuel poor if the amount they would need to spend to keep their home at ‘an adequate standard of warmth’ was above the national median level and if they spent that amount, their leftover income would be below the poverty line.160 It was criticized on a range of grounds, from its complexity to the fact that it placed an emphasis on the energy efficiency of homes over the ability of people to afford basic energy.161 According to Middlemiss, it had the overall impact ‘to further entrench the idea that reform of the energy market and addressing income inequality are policy options that are outside the realms of possibility’.162 Importantly, the change in measure helped skew the reality faced by households in England: ‘[the] numbers of households officially recognised as experiencing fuel poverty were approximately halved by this change in measure’.163 This is further compounded by the fact that the fuel poverty targets in England are not based on alleviating families from fuel poverty, but are set on the households’ Energy Performance Certificates.164 The devolved governments in the UK have not adopted the same measures or targets. This reflects the difficulty in truly assessing the extent of the issue in England; however, recent data have been released in relation to the new LILEE measure and provide some insight.

The current LILEE measure defines a household as fuel poor if ‘they are living in a property with an energy efficiency rating of band D, E, F, or G’ and their ‘disposable income (income after housing costs and energy needs) would be below the poverty line’.165 It is thus a continuation of the approach of LIHC with a priority focus on energy efficiency over the percentage of income spent on fuel. According to this measure and the latest statistical data available, there is an estimated 3.16 million households living in fuel poverty in England.166 According to official statistics and trends, fuel poverty in England has declined steadily since 2010, despite austerity policies.167 Questioning official figures further, the government projected fuel poverty levels would fall to 12.5 per cent of households in 2022, despite the extortionate rise in energy prices. Instead, fuel poverty remained consistent with the previous three years. Unsurprisingly, these figures lie in direct conflict with those estimated using the original 10 per cent measure. Under this measure, the figure jumps to around 4.5 million households living in fuel poverty, and that does not yet take into account the 54 per cent price increase due to the lifting of the energy cap in 2022. Further clarity on the true scale of fuel poverty can be sought from assessing the fuel poverty gap.

The fuel poverty gap is a further measure that is used and is defined as the reduction in required spending which would take a household out of fuel poverty. It is thus more intimately tied to the proportion of income spent on fuel. According to official figures, the fuel poverty gap was expected to rise from £223 in 2020 to £258 in 2022; however, it reached £348 in 2022, and rose a further 20 per cent to £417 in 2023.168 The UK government’s assertion that fuel poverty is in decline in England while the fuel poverty gap has increased is indicative of the methodological challenges. There are also concerns that the strategies and policies brought in to reduce fuel poverty in England specifically, such as energy rebates, may be leading already low-income households into further debt.169 While the idea of support is welcome, more cynically, the way in which some of the targeted policies have been designed would suggest that the government is more focused on short-term reductions of fuel poverty figures over dealing with its underlying causes or long-term entrenchment within society.

Across the UK’s four nations, Scotland faces the most challenges in ensuring the availability, accessibility and affordability of fuel for all. Cold weather conditions require increased spending on heating homes. The cost of heating rural households across the highlands and islands of Scotland add further to the mounting concern about how to heat Scotland’s homes as fuel prices continue to rise.170 Up to 2019, Scotland used Boardman’s original 10 per cent measure to ascertain the extent of fuel poverty throughout the population. For many years under this measure, Scotland’s fuel poverty steadily increased to a peak of 39 per cent of the population in 2011 before beginning to fall to around 25 per cent in 2018.171 The failure to alleviate fuel poverty in Scotland, despite devolved powers, targets and strategies, led to the establishment of two working groups tasked with assessing the definition of fuel poverty in Scotland, with England having recently adopted the LIHC measure, as well as designing policy responses for its alleviation.172 This led to the unanimous passing of the Fuel Poverty (Targets, Definition and Strategy) (Scotland) Act in 2019, which brought in an updated measure for fuel poverty.

Under the Fuel Poverty Act, a household is considered fuel poor if after housing costs have been deducted, more than 10 per cent (20 per cent for extreme fuel poverty) of its net income is required to pay for its reasonable fuel needs and if after further adjustments are made to deduct childcare costs and any benefits received for a disability or care need, its remaining income is insufficient to maintain an acceptable standard of living, which is defined as being at least 90 per cent of the UK Minimum Income Standard (MIS).

There are several notable aspects of the new definition. First, the measure clearly differs from that adopted in England and continues to have a primary focus on expenditure on fuel over energy efficiency. This means that the measure used is much more sensitive to changes in energy prices as these have a direct impact on the proportion of income spent on fuel within a household. As the primary cause of increasing fuel poverty is currently related to fuel prices, this measure would seem better suited to capturing the full extent of the problem. Additionally, the measure discusses the need for income for an ‘adequate standard of living’. While a right to fuel is not explicitly recognized in Scotland, this measure makes the connection between adequate fuel and an adequate standard of living, and could be built upon to reflect the standards set by the right to an adequate standard of living as espoused by the UDHR and the ICESCR.

Despite some positives in Scotland in relation to the new measure, current statistics and forecasts do not make for easy reading. Official statistics from the Scottish House Condition Survey only give an indication as to fuel poverty in 2019 and fail to capture the recent changes to the fuel price cap in 2021 and April 2022. Still, in 2019 fuel poverty under Scotland’s new measure affected 613,000 households – around 24.6 per cent of all households in Scotland.173 Without official figures, it is difficult to fully understand the full extent of the problem, but Energy Action Scotland, a leading fuel poverty charity, has estimated that the fuel price rise will lead to a further 211,000 households suffering from fuel poverty. This means that fuel poverty could exceed 40 per cent of all households in Scotland, with over 50 per cent of households in fuel poverty in the Western Isles.174 With the impact of fuel poverty on a range of factors that are important to basic standards of living, these figures are truly devastating and suggest widespread violations of ESC rights. Despite the actions taken by the Scottish government to alleviate fuel poverty and reduce its persistence, the figure reported would strongly indicate that further targeted action and resources are required.

Wales too suffers from high levels of fuel poverty. In Wales, fuel poverty is measured in relation to whether a household must spend more than 10 per cent of its income on maintaining a satisfactory heating regime.175 It is a simple measure, but continues to provide a focus on income and is thus likely to capture many of the difficulties caused by rising fuel prices. However, the Welsh measure does not have an income cap built into it, meaning that some high-earning households can be captured inadvertently.176 This is the benefit of the Scottish measure using the MIS as a baseline. Under the Welsh measure, there was a peak of fuel poverty in 2008 according to official data, with just over 25 per cent of all households in Wales living in fuel poverty. This had reduced to 12 per cent (or 155,000 households) in the last round of official data in 2018. However, as with the other nations, these figures do not capture the reality faced by thousands more households in 2022. The Welsh government has recently released updated estimates which provide further insight. As of October 2021, 196,000 households in Wales (14 per cent of all households) were living in fuel poverty, with 38,000 in severe fuel poverty (spending 20 per cent of their income on fuel). Furthermore, the April 2022 price increase left charities warning that this figure could rise hugely to up to 45 per cent of all households and 8 per cent in severe fuel poverty. The extent of these estimates is disturbing given the knock-on impact it can have on the realization of ESC rights generally, but also on enabling people to live a life with basic human dignity. The only silver lining being the figures likely represent an accurate depiction of the difficulties faced by households in Wales in relation to fuel price rises and thus the government’s task in its alleviation is better understood.

In NI, a household is considered to be in fuel poverty if, in order to maintain a satisfactory level of heating (21°C in the main living area and 18°C in other occupied rooms), it is required to spend in excess of 10 per cent of its household income on all fuel use, and a household is considered to be in severe fuel poverty if it needs to spend more than 15 per cent of income on all fuel use.177 At the time of carrying out this research, the latest figures in 2024 were reliant upon data collected in 2016, meaning that the data may not capture the full extent to which people suffer from fuel poverty in NI today, particularly since the cost-of-living crisis has worsened since the COVID-19 pandemic. The data collected in 2016 by the House Condition Survey found that 22 per cent of households in NI were classified as fuel poor under the NI measure.178 This figure has also been used by the NI Department for Communities and is therefore well recognized as a baseline of fuel poverty in NI. However, as we have found in all other parts of the UK, the real figure is likely to be higher, with recent price rises for fuel alongside other financial pressures. The National Energy Action charity has suggested that as of 2022, up to 45 per cent of all homes in NI could be considered to be in fuel poverty.179 In recent years, the NI government has made some efforts to alleviate the impact of fuel poverty on the most vulnerable through policies such as the Emergency Fuel Payment Scheme. This scheme was aimed at supporting up to 20,000 households with the cost of energy through the provision of one-off support in the form of up to £100 worth of electricity, gas or oil to 20,000 households across NI that were experiencing an emergency fuel crisis during the winter of 2021/2022. However, without up-to-date data on fuel poverty, it is difficult to know whether the scheme was effective in its aim of ensuring those households who needed it most were adequately supported throughout the winter.


Conclusions

This chapter provides an overview of the SR legal framework for the purposes of informing the discussions in the following chapters. The UK’s international obligations include compliance with ESC rights. The rights to housing, food, social security and fuel are not currently protected within the domestic framework and there is an accountability gap when violations occur. The normative content of these rights involves continuing processes of interpretation across UN governance structures, including treaty interpretation by the CESCR as well as UN Special Rapporteurs engaged across ESC rights. In addition, there is a significant degree of subsidiarity indicating that it is for states themselves to address indeterminacy using the normative framework as skeletal foundation. The normative framework suggests that there must be efforts to ensure that service provision for social rights is made available across the state and across different demographics within the state (using up-to-date disaggregated data to determine varying need). Likewise, we know that social rights provision should be culturally inclusive, enabling people to live, cook, eat and enjoy home life in ways that respect cultural traditions and practices. We know that rights should not be treated as separate objectives, but should be treated holistically so that the provision of one right supports, and balances, the provision of another. We know that structures, processes and outcomes should be designed to ensure a level of quality in services and national strategies that aim to monitor and improve provision. Likewise, we know that service provision should be non-discriminatory and seek to address historical structural injustices through substantive equality. We also know that social rights provision should prioritize those most in need, should use equitable and efficient ways of delivering resources, and that any process of privatization, automation or outsourcing should not detract from the quality of the service provided. And when provision falls short of these general principles on availability, adequacy, accessibility and quality, there should be mechanisms in place to scrutinize and interrogate provision and ensure that remedies are available to address any violations. The domestic incorporation, or legalization, of ESC rights is not about enforcing absolute rights; rather, it is about creating an accountability framework to assess whether normative standards are upheld and whether processes of service provision relating to social rights are performed in a way that is reasonable and justifiable.

This legal analysis also provides a lens through which to understand our empirical data. Importantly, there are a number of themes that emerge in the legal data that re-emerge in the qualitative interviews with practitioners. International human rights law creates a framework that recognizes the indivisibility of rights – in other words, that the enjoyment of one right is entirely dependent on the enjoyment of others or, alternatively, that the absence of one right or gaps in its fulfilment undermines the broader set of rights. The domestic legal system siloes legal needs into separate categories, or justice pathways, rather than treating them as indivisible human needs and human rights. For example, our empirical research identifies that when something goes wrong in one area of life, there is a ‘spiral’ or ‘cluster’ of issues that appear and when this ‘snowball effect’ occurs, you ‘just keep going around in circles and you can’t quite get off the train’. One practitioner explained, in relation to a client she was supporting, that there are


clusters of problems, because [name redacted] lost her job … she had to claim Universal Credit. Her job was about making ends meet, so she was able to pay her rent. She was able to feed herself, you know, basic heat and electricity … So whenever she lost that income, she became destitute. I have had to give her money to get the bus to her relative’s house. And because of this housing issue … she’s had to go from relative to relative. She doesn’t have the money to pay for transport, pay for electricity, pay for food. She said to me I have been out my home for the last eight weeks, it has worn me down so much that I am now not mentally able to look for a new job. And of course she isn’t, because she doesn’t have a house.


This insight from the empirical data highlights the interrelated dimension of the human rights framework and the importance of acknowledging the indivisibility of rights. It also highlights the importance of a legal recognition of the rights and value that human rights offer in terms of addressing social injustice. The absence of human rights from the domestic system means that the siloed access to justice framework is ill-equipped to respond to indivisibility. In addition, the absence of meaning and content of rights, the elaboration of what rights mean in practice, is also missing from those cases that do come before an adjudicator. This creates a system in which the burden of seeking justice is placed on the individual, who is already most likely facing a multitude of issues and cannot make a claim with reference to human rights as legal obligations, meaning that much of the evidence related to the social rights claim is not engaged under whichever route to justice is sought. We turn now to our empirical data generated via four UK-wide case studies that provide insights into the everyday reality of this justice gap in practice.
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What Our Case Studies Told Us about Social Rights in Each Part of the UK

This chapter sets out the data generated from our empirical research and provides insights into the experience of practitioners with direct quotes to support the analysis. We explored a specific SR legal case study from three of the four UK jurisdictions, with a more general approach adopted to understanding access to justice for SR issues for Wales. Case studies of live legal court proceedings were used to help focus our research and help our team identify potential similarities, commonalities and differences across jurisdictions, meaning that we could explore various levels of the justice journey, from the frontline services that may or may not refer a case on to the barristers representing rights holders in the higher courts.

The Scottish case study focused on the cases surrounding government contractor Serco changing the locks on the homes of asylum seekers in the Ali1 case. The English case study looked at the access to justice journey in the Pantellerisco2 judgments concerning algorithmic capping of benefits that operated according to when the claimant is paid each month. In NI, both social security and housing were discussed in the Cox3 case concerning access to Personal Independence Payment (PIP) for people with a terminal illness. The Welsh case study addressed a range of SR issues, with the main focus being access to food, revealing that the absence of strategic litigation made it an outlier to the comparable case studies.

There were 26 interviews conducted across the four geographical case studies with practitioners who worked on an identified legal case or SR issue (to capture those issues that do not proceed to a legal case). Rather than relying on our own interpretations, we draw on the practitioners’ words and insights to illustrate various challenges encountered in differing ‘access to justice’ journeys.

This chapter covers layers of analysis. First, we used theory-driven analysis in relation to the access to justice journey and used principles of deliberative democracy theory to frame our enquiry. Our thematic analysis was then further developed as we theorized our findings using critical discourse analysis to help us identify specific areas of tension surrounding access to justice for SR. This analysis was then used to define and develop the key findings and recommendations.


Scotland: lock-change evictions of those seeking asylum in Glasgow

Table 3.1: Scotland case study participants

	
Name
	Role


	
Carole
	
Consultant and activist, NGO for human rights


	
Kelly
	
Solicitor specializing in women/children/immigration, NGO delivering legal services


	
Julie
	
Solicitor specializing in asylum/immigration, NGO delivering legal services


	
Freya
	
Solicitor, NGO for housing


	
Erica
	
Solicitor, human rights public body


	
Jonas
	
Solicitor related to the Ali case


	
Abigail
	
Evictions caseworker, NGO for asylum seekers



In July 2018, Serco, the private company contracted by the UK Home Office to provide accommodation to people seeking asylum living in Glasgow, announced a new evictions policy. This policy entailed changing the locks on asylum seekers’ homes if they were no longer eligible for asylum support, which would, in turn, force them into street homelessness. Serco’s actions raised public outcry and mobilized the legal sector and frontline agencies to advocate for those impacted by the punitive practice.

The research team interviewed seven practitioners who all played an active and supportive role in the legal cases that were raised to challenge the lock-change evictions, as well as being engaged in work tied more broadly to the SR context in Scotland. The interviewees (or participants) included five legal practitioners (solicitors), an evictions caseworker working with an NGO advocating for asylum seekers, as well as a consultant with a grassroots organization (see Table 3.1).

The solicitors we interviewed generally specialized in either housing or immigration law, but given that the rights holders impacted were asylum seekers, the Serco-related cases brought together the migration and housing sectors around a shared aim (Julie, Freya). Serco’s actions rapidly mobilized the creation of a coalition of lawyers and nonlawyers to work together to address the pressing challenges that suddenly caused more than 300 already-vulnerable individuals to face homelessness, destitution and despair (or assault to dignity). Julie, a solicitor who specializes in asylum and immigration, called it ‘a social justice collaboration’, as all involved were inspired by a collective dedication to addressing the human rights violations. Another solicitor, Jonas, said: ‘I think, principally, on the face of it, they are housing cases, but they are just so inextricably linked with asylum law and asylum support, etc etc, such that, effectively, the way that I view them is as human rights cases, rather than one or the other.’

Ali4 and Saeedi5 were both relevant legal cases for the purposes of this case study and we looked at these from the practitioners’ perspectives, gaining insights at different stages of the adjudication journey, as well as various viewpoints due to their expertise in either immigration or housing law or other professional background. Ali was an ordinary action raised in the Court of Session in August 2018 arguing that it was unlawful for Serco to evict people without first obtaining a court order, contravening Scots housing law as well as human rights law. Saeedi was a judicial review lodged with the Court of Session shortly after Ali in October 2018, arguing that the lock changes were unlawful because of noncompliance with human rights law and the Equality Act 2010.6

The Serco cases effectively challenged two separate issues: first, Serco’s decision to enact evictions by lock change without obtaining an eviction order; and, second, arguing that Serco, as a private company, should be treated as a public authority for the purposes of section 6 HRA because its functions, providing accommodation for those within the asylum system, were of a public nature. The Ali case represents the contested interpretation of section 6 HRA, which sought to ensure that private bodies performing public functions would be required to comply with the ECHR. The contested nature of section 6 can be best understood through jurisprudence that has sought to clarify its scope. In 2007, in the case of YL,7 the House of Lords held that a private care home did not perform functions of a public nature and was not a ‘hybrid’ public authority for the purposes of the Act.8 The UK Parliament responded by enacting section 145 of the Social Care Act 2008 to clarify that private care homes exercise a function of a public nature when providing accommodation and personal care. This is a narrow expansion of the test, meaning any other service beyond the scope of residential care would be subject to the narrow test applied in YL. The YL test has prevailed in subsequent case law.9

The YL precedent has been reinterpreted and can be understood as constituting ‘no single test of universal application’.10 Case law has focused on four overarching factors11 in the determination of whether a private provider performs a public function for the purposes of section 6 HRA, thus constituting a ‘hybrid’ public authority. First, is the service publicly funded (if yes, it may engage section 6, but does not include a commercial contract where the motivation of the service provider is to secure profit)?; second, does the service relate to the performance of a statutory function (if yes, it may engage section 6, but does not include publicly funded contracts of a private nature such as for religious or commercial purposes)?; third, is the private provider taking the place of central government or local authorities in providing a public service (if yes, it may engage section 6, but must be ‘governmental in nature’)?; and, fourth, is the provision of the service a public service (if yes, it may engage section 6, but does not cover services provided by ‘private schools, private hospitals, private landlords and food retailers’)?12 The YL precedent means that there is a focus on the motivation of the service provider in the determination of the act. Thus, ultimately, in Ali the motivation of the service provider to make a profit superseded the performance of the public function to provide housing in a human rights-compliant way.13 An appeal to the Supreme Court was made, but permission for appeal was refused. The ‘motivation’ aspect of the test sets a worrying precedent.

A tentatively broader definition of the four-factor approach in YL (2007) (drawn from Aston Cantlow [2004]14 and applied in R (Weaver) [2010])15 is found in TH (2016)16 and applied in Cornerstone (2020).17 In TH the court expands the four factors to include a further two questions: fifth, to what extent is the body democratically accountable?; and, sixth, would the allegations, if made against the UK, render it in breach of its international law obligations? This expanded test would provide a much broader basis for human rights compliance when obligations of the state are contracted out. However, Ali did not explicitly refer to TH in the judgments of the Outer or Inner House of the Court of Session.

In the first of two judgments in April 2019, the Outer House of the Court of Session considered that Serco’s service to provide housing to destitute asylum seekers was ‘the implementation by the UK of its international obligations to provide essential services to destitute people seeking asylum’.18 The Court held that the provision of housing formed a function that is ‘governmental in nature’ (satisfying the third factor) and that Serco therefore constituted a hybrid body under the HRA, meaning a successful outcome for the petitioner. However, on appeal in November 2019, the Inner House of the Court of Session (Scotland’s highest civil court) did not consider the international obligations dimension either in relation to the governmental nature of the duties or in relation to whether the allegations would render the UK in breach of its international obligations. Instead, Lady Dorrian concluded that:


[T]‌he State cannot absolve itself of responsibility for such public law duties as the provision of accommodation to asylum seekers by delegating its responsibility to private bodies. If arrangements are made with a private company to provide accommodation, responsibility for the exercise of the public law duty is not delegated, but remains with the Home Secretary.19


While it is correct that responsibility remains with the state, the state has also sought to extend obligations to private actors under section 6 HRA. In other words, the judgment fails to acknowledge the legislative aim of regulating the private body when performing a public function. This 2019 judgment adopts a much narrower definition of the 2007 YL precedent than in subsequent case law, including Cornerstone (2020), TH (2016) and LW v Sodexo (2019).20 In the last of these cases, the court found that the Secretary of State had failed in his duty to provide adequate or effective supervision monitoring of strip searching of female and transgender prisoners to ensure compliance with Article 8 and Article 3 ECHR. In this case, the private contractor21 Sodexo Ltd had already settled out of court, conceding that it owed the claimants positive obligations to ensure compliant search procedures under the ECHR. Thus, both the private contractor (the hybrid public authority) and the Secretary of State for Justice had obligations under the ECHR by virtue of the HRA and, in relation to the latter, as a state party to the ECHR treaty. This approach would have seen the Ali judgment acknowledge that both the Secretary of State for Justice and the private provider of accommodation were required to act in a human rights-compliant way thus rendering the eviction of the asylum seekers unlawful. This case therefore provided us with a unique opportunity to better understand the experience of practitioners seeking to support asylum seekers and their right to adequate housing in what is very much a contested legal space, where devolved housing law and reserved immigration law coalesce around a contested interpretation of section 6 HRA.

Jonas, a solicitor, explained that from his perspective, the unfortunate issue was that Ali was quite narrow in scope. By comparison, he considered Saeedi, by way of judicial review, to be much wider and a forum in which additional evidence could be lodged:


The beauty of raising proceedings in that format is that additional evidence regarding, for example, prevalence of mental health issues in asylum seekers can be founded upon, rather than effectively a black letter interpretation of how the law is written, it’s more a case of how the law should be. And so, I think the Saeedi case would have been a good vehicle for achieving what was sought for this vulnerable client base.


Unfortunately, Saeedi was sisted (paused) to await the outcome of Ali, as it was the leading case, which ultimately concluded that the lock changes were deemed lawful. In the intervening period, Mr Saeedi was granted leave to remain and so his case was not continued following the outcome of Ali. This was a criticism of the practitioners who noted that the process of sisting Saeedi was fatal to the success of that case, which was in turn frustrating because the judicial review could have included a much broader set of evidence than the ordinary action under Ali. Despite accepting the outcome of the case, practitioners disagreed with the court’s interpretation of section 6 HRA in relation to accountability for upholding human rights.

Despite judgment in favour of Serco and the Home Office, the lock-change evictions appear to have stopped. This may be largely attributed to public outcry, which led Mears Group, now the designated entity to house asylum seekers in Glasgow, to publicly state that it does not have a policy of changing locks. Practitioners noted that this does not mean that evictions have stopped altogether; it merely means that the lock-change style of evictions is unlikely to be happening at the moment, which may provide asylum seekers some with more space to seek support when faced with eviction. This is an example of SR adjudication with ‘symbolic impact’ where, despite the applicants losing the case, there has been a longer-term symbolic or material change beyond the judgment itself.22

Importantly, the broader issues of housing rights and evictions for those seeking asylum have not been fully addressed in law. However, the campaigning and coalition of practitioners associated with the cases led to greater awareness and potential attitudinal changes over time, linking to Zivi’s argument about the importance of rights claiming as a performative act, even when success is not immediate.23 Indeed, it is an example of rights claiming that has helped reshape the narrative and redistribute power incrementally, leading to empowerment in other rights-claiming moments. For example, in Glasgow in May 2021, an impromptu protest following a Home Office attempt to evict two Indian nationals during Eid saw a stand-off between the Home Office and a crowd of local residents who would not let the immigration van leave. This civic-led zero-tolerance policy to forced evictions of asylum seekers made headlines globally.24


Practitioners’ perspectives on section 6 of the Human Rights Act

Section 6 HRA refers to the acts of public authorities. It was argued that the HRA should apply to those carrying out public functions, such as the housing of asylum seekers, regardless of being a public or private body. This argument was based on section 6 HRA, which states ‘[i]‌t is unlawful for a public authority to act in a way which is incompatible with a Convention right’ (section 6(1)) and that ‘a “public authority” includes any person certain of whose functions are functions of a public nature’ (section 63(b)). Erica, a practitioner, explained the operation of this principle as follows:


Private bodies, when they are performing functions of a public nature, are also caught by the Human Rights Act. And that is basically to fulfil the principle that a state can’t contract out of its human rights obligations and that the principle is really like when you’re standing in the shoes of the state then you also must comply with their human rights obligations.


As discussed earlier, the Court of Session (in the Outer House judgment) had, in fact, determined that Serco was exercising functions of a public nature and therefore would have to meet human rights standards, which were violated by the lock-change evictions. The Home Office, however, appealed that point with what is referred to as a cross-appeal and the Inner House overturned the decision of the Outer House. The Inner House concluded that due to being a private company, Serco was not exercising a public function and therefore was not obliged to comply with the HRA (Erica). The court relied on an interpretation of public authority that excluded private bodies whose motivation was primarily for profit.25 An attempt was made to appeal the verdict with the Supreme Court, which was refused. No reasons for the refusal were given as part of the legal process, which was disappointing for the practitioners involved in the case.

We asked Erica, who works as a solicitor for a human rights public body, to explain how the decision was overturned. Erica appreciated that the provision in the HRA is relatively uncontroversial, but how the provision has been applied and interpreted over the years by the courts has been problematic. She said:


The whole idea of it … everything in the intention of Parliament at the time when the Human Rights Act was going through, is that you should look at the function. So it doesn’t matter, if this company is a private company and if they’re for-profit and they have shareholders and essentially they look very much like a private entity … if they look at a function, so in this case it would be the provision of accommodation and other support to asylum seekers, if that function is of a public nature then in exercising that function they are obliged to comply with the Convention.


These arrangements are also referred to as ‘hybrid public authorities’. Erica thought that it was quite clear that the provision in the HRA was specifically intended to hold companies such as Serco to account, but unfortunately the court in this instance took a very restrictive approach to the provision of the HRA. Rather than taking a functional approach, the court adopted a motivational approach that looked at Serco’s institutional nature as a for-profit company, rather than looking at the functions Serco was performing. Drawing on our critical discourse lens, we can see that the reinterpretation of section 6 of the HRA is problematic. This recontextualization introduces a new policy position on the scope of private bodies’ responsibilities that does not extend universally. The recontextualization of section 6 HRA in the Ali case provides an example of how legitimacy is afforded to the outcome of one case that differs from the outcomes of other contemporaneous legal processes (where the interpretation is broader). Ms Ali and others affected by the narrower interpretation are marginalized by the discourse of the Scottish case without recourse to a remedy to draw on broader discourses in Cornerstone (2020), LW v Sodexo (2019) and TH (2016).

The practitioners we interviewed did not agree with the court’s approach and analysis in the Scottish case law. Erica would have liked an opportunity for the public authority point to have been argued in the Supreme Court because she believes that it is an issue of ‘massive public importance’, particularly because of the prevalence of outsourcing and privatization26 in the delivery of public services. She thinks that it would have been helpful for the Supreme Court to look at the issue again ‘in [a]‌ fresh light’ to clarify how section 6 HRA should be interpreted.

Another solicitor, Freya, who specializes in housing issues, reiterated Erica’s concern about the potential broader implications of the verdict, saying that what may be more widely problematic ‘is the finding that Serco was not a public authority for human rights purposes, and in the context of housing when public authorities increasingly contract out … all of those things are brought into question. So that decision on that front is quite alarming’.

The following subsections further explicate the expressed concerns, particularly as they relate to the outsourcing of public services.


Not an automatic waiver of human rights, but cause for concern

The key concern here was that the government could avoid its human rights obligations by outsourcing public functions to private bodies. However, Erica noted that although the Serco decision was disappointing and she disagreed with the court’s analysis, she felt that the court was looking at Serco in a particular context and that did not necessarily mean wide-reaching human rights implications for all private providers that may be exercising public functions. In other words, although the law sided with Serco in this instance, it did not mean that all private companies executing public functions would be granted an automatic waiver on their accountability for human rights. Nonetheless, the verdict is still disconcerting because, as Erica said:


It definitely creates uncertainty and confusion, which is not good, particularly from an individual person perspective. It could potentially create a two-tier human rights system whereby if whatever you need is provided directly by the state then there’s no question that they have to comply with human rights obligations. But then if you happen to be in a different postcode … or in some other situation whereby, through no fault of your own, that service that you need that the state is obliged to provide you, is provided by a private company, then there’s less clarity over that.


She goes on to explain that if a body is unsure as to whether or not they are caught by the HRA, then that will surely impact on how they actually provide their services and functions: ‘It’s not just about redress to the courts, human rights should come in way upstream and actually influence what you do and influence how you deliver those services … they’re there so that you create better services, you create better policy.’

Although the Serco judgment does not have universal application, it can still have a wide-ranging impact and create greater confusion surrounding human rights obligations and less influential power over the behaviour of private organizations, which has a longer-term material impact. In other words, the verdict creates a space that does not inherently support and promote SR. Erica feared that it has created a situation where organizations will act as if human rights do not apply to them and will see if they will be challenged, acknowledging that ‘that’s not a sustainable and acceptable situation’.

Rather than encouraging and advancing a human rights-based approach, based on international human rights standards, which includes principles of equality and nondiscrimination, participation and accountability, the court’s decision creates an opening for private companies to ‘see what they can get away with’ rather than developing the capacities of ‘duty bearers’ to meet their obligations. As both Erica and Freya indicated, it causes great concern with respect to increased outsourcing of government public functions, embedding potential inequalities in the system, depending on your postcode or individual circumstances.

Abigail, one of the practitioners who worked directly with asylum seekers facing evictions due to Serco’s lock-change policy, also expressed concern about the practices of private companies without sufficient regulation and oversight. In discussing concerns relating to asylum support and the importance of it for people to buy basic needs such as food, she shared examples of how some asylum seekers had their support stopped due to mistakes on the part of the Home Office or housing provider, but that there was no recognition or apology for the mistakes that had a massive impact on the lives of individuals:


This system is kind of constructed in such a way – or the fact that the contracts are by private bodies with very little oversight, kind of means that [half sighs] if they were left to their own devices, I think it would just spiral into these very unfair and very cruel and inhumane systems. And that’s why I can really see the continuity between how the housing system works normally and to … things like putting people in barracks now under COVID … there is a continuity between those things and also how housing managers operate when they basically have to carry out these very cruel decisions and they’re the ones that have to deal face to face with people and they’re probably not paid very well, it is a recipe for cruelty.


Abigail raises the point that the implementation of ‘the system’ is undertaken by individuals who themselves are likely underpaid and merely performing a job.27 Combined with inherent discrimination, it is not difficult to understand how current practices reproduce the inhumane treatment of individuals. Ali addressed the inhumane treatment of asylum seekers, challenging any justification of that treatment on the grounds of a person’s immigration status. The asylum seekers in question are referred to as ’refused’ or ’failed’ asylum seekers, although a more neutral description would be to say that it refers to a person seeking asylum whose asylum application has been unsuccessful and whose subsequent appeals have also been unsuccessful. This is also referred to as ‘appeal rights exhausted’.

However, the reality is that many of those categorized as ‘failed asylum seekers’ will ultimately be granted refugee status. Julie explains:


This drives my conviction … mostly when people tell me that they’re refugees, I believe that mostly that is probably true, even if they’re failed asylum seekers because their case is stalled and with enough time and the right lawyer, almost all of them will be granted refugee status. And so, what does that mean? It isn’t that the lawyers are lying, it’s a lack of resource at the right time. It’s a lack of representation.


She further explained that under international law they may still be refugees, which means that the state still has obligations. ‘It’s our British rules’, she says, ‘that have kind of broken up the system, if you like, in this way and then created barriers to access, to support.’

Freya highlighted that a claim for asylum is in itself ‘a human rights and access to justice issue’. She explained that often months would pass between a person being appeal-rights-exhausted and being in a position to submit a further claim, usually due to trying to find an immigration lawyer and getting the required evidence. Proving their status is also closely tied to having the necessary resources and appropriate legal representation.

The asylum seekers who faced eviction following Serco’s lock-change announcement had no recourse to public funds, were not allowed to work and had no other sources of support. Erica discussed the implications of this within the context of the Serco case through an international human rights lens. She states that in Ali, arguments were made invoking Article 8 ECHR, which is the protection of the right to private and family life. In addition, Erica goes on to say that the argument made by Ms Ali’s lawyers was that Serco’s actions and threat of destitution combined with circumstances that prevent a person from access to work, access to homelessness services and other supports amount to a contravention of Article 3, which protects against torture and inhumane and degrading treatment, constituting a grievous human rights violation. Erica felt that the nature of them being asylum seekers actually made them more vulnerable to human rights abuses. Jonas, echoed this, stating:


I think the fallout of the Ali case is that there are so many individuals here that are effectively relying on friends or are vulnerable to exploitation, the Home Office doesn’t necessarily have any proposal to remove them or detain them, they will effectively just leave them and it’s inhumane I feel … if an individual is in this country and you’re not going to remove them, then to suggest that it’s their own fault that they’re in destitution, to me, is barbaric and I think the reality is that the state should do more to safeguard the individual’s rights, to avoid breach of their human rights, particularly when you’re considering Article 3 considerations. But I think that very powerful points are almost lost in rhetoric, this rhetoric of ‘we’ve got someone who is safe to return to their country and they’re just simply choosing not to’, a judge has said that they’re not credible. These are the observations that I find that are led to, justify effectively, just leaving people to starve.


The label of ‘failed asylum seeker’ is neither an objective nor a permanent category yet immigration status has been used as a justification for the rights-violating treatment of asylum seekers. We take up the point relating to immigration legal status and associated framings in Chapter 5.

Jonas expressed regret that Saeedi did not get heard, recognizing that there were some matters, particularly in relation to the Equality Act, that simply could not have been raised in the context of Ali because of its nature as an ordinary application. Jonas said that ‘the principal basis of the petition in Saeedi was founding upon a breach in terms of public sector equality duty’. Namely, the argument was that there had been a failure to have due regard to the need to advance equality of opportunity, as would have been the case in relation to persons with the protected characteristic of disability and those without that protected characteristic.

One of the fundamental issues, Jonas said, is that the public sector equality duty is nondelegable. He went on to explain:


Within the context of this case, what we experienced was that effectively [sighing] the Home Office are contracting out their obligations to asylum seekers. That the principal obligation is on the Home Office, may choose to contract out privately and then effectively try to distance themselves from the decisions that would breach an individual’s rights in terms of the Equality Act by suggesting that they had nothing to do with it. The law is such that it’s a non-delegable duty and so it wouldn’t have been a defence. And throughout that particular case there were calls upon Serco, calls upon the Home Office, to provide information about any form of assessment that was carried out, and the effect that it would have on people with a protected characteristic prior to the introduction of the policy – radio silence! was effectively the response. That was single-handedly the most unfortunate aspect of this case, that there was quite clearly a policy, from our perspective, which was unlawful. However, because Saeedi sisted, there was no opportunity to ventilate those particular arguments.


The test-and-sist approach – that is, where all related cases are paused while the lead case is heard – presents a significant hurdle in access to justice when dealing with a systemic issue in which many people are impacted by a structural failure, but their cases are not heard simultaneously. One of the key contributions of the literature in response to systemic issues is that more attention should be paid to designing justice systems that can respond to a systemic issue collectively.28 Indeed, in Scotland, the deployment of structural orders for systemic issues forms part of the recommendations of the First Minister’s Advisory Group and National Taskforce on Human Rights Leadership.29 Boyle has also recommended new procedures for collective cases such as class actions when multiple applicants experience violations as a result of a systemic issue, something which may be made possible under the new group proceedings framework.30 We will discuss the potential of structural remedies for systemic cases in Chapter 4.


Conflicts between reserved and devolved power

As observed in other jurisdictions, the Serco case drew attention to the inherent tensions and conflicts between reserved and devolved powers in terms of the ways that asylum/immigration law intersected with housing law. It was generally accepted by the practitioners we interviewed that there is a will to make things better in Scotland, which contrasts with the ‘hostile environment’ being promoted by the UK government’s Home Office, and that Scotland is more progressive in housing law compared to England, but that, as Julie said, ‘the UK government is making immigration policy which is constraining the powers of the government or causing really bad outcomes in Scotland where the Scottish government is legally responsible’.


Conditions for asylum seekers: insights from practitioners on the ground

The final key point to highlight about the Scottish case study concerns the living conditions and broader challenges individuals seeking asylum face on a day-to-day basis. Although Ali revolved around the injustices of the lock-change eviction policy, it became clear from speaking to practitioners that the lock changes were merely the tip of the iceberg. Some of the other issues that were highlighted in the interviews were that asylum seekers are only allowed up to £1,000 of possessions in their home, losing asylum support after 28 days of a claim being refused or accepted, money being provided via a card that can only be used at certain locations, often not including public transport, and not being allowed to leave their homes for more than six days at a time. These constraints make life for asylum seekers more difficult and create barriers to accessing justice. Abigail stated that:


There’s the kind of large overarching injustices but then there’s all these tiny examples and sometimes those to me are what really speak to the larger injustices of the situation, because the tiny ones are so absurd and so petty and have to be built on so many different things of policy kind of meeting together that stop people in all these tiny ways from just being a normal human being.


A better understanding of the difficult living conditions of asylum seekers helps to underscore that SR should not be categorized as luxuries, but as minimum requirements for treating people with humanity and dignity. This sentiment is expressed strongly by practitioners, but is currently absent from many policies and service provisions, causing justice for SR to be eluded.

The Scotland case study provided insights into some of the broader dynamics observed across the data that include challenges relating to the outsourcing of government functions and the intersections of reserved and devolved frameworks, in this instance immigration and housing. Significant concerns were also raised regarding the inhumane treatment of those seeking asylum. Despite a commitment in Scotland to treat people in ways that honour their humanity and dignity, UK Home Office policy and ideology curb efforts to realize these goals.


England: digitization, algorithms and the direct impact on social security provisions

Table 3.2: England case study participants

	
Name
	Role


	
Andrea
	
Welfare benefits advisor related to the Pantellerisco case


	
Roland
	
King’s Counsel related to the Pantellerisco case


	
Miles
	
Welfare rights advisor, NGO to combat child poverty


	
Jane
	
Welfare rights advisor, NGO to combat child poverty


	
Claire
	
Solicitor related to the Pantellerisco case


	
Tobias
	
Barrister related to the Pantellerisco case



In 2013, the UK government introduced a benefit cap, which imposed a limit on the total amount of benefit a person can receive. In September 2019, judicial review proceedings were issued on behalf of Sharon Pantellerisco, a lone parent, and her three children. The judicial review challenged the approach adopted by the Secretary of State for Work and Pensions (SSWP) to the calculation of the benefit cap in the Universal Credit statutory scheme. The case was heard in May 2020. (See Table 3.2.)

In order to be exempt from the cap, claimants must be working at least 16 hours per week earning the national living wage. Despite meeting the designated threshold, Ms Pantellerisco’s benefits were still capped as she was paid on a four-weekly basis rather than by calendar month. As the judgment31 explains:


A year has 13 4-week periods in it, but 12 monthly assessment periods. Therefore … everyone paid on a 4-weekly cycle will, each year, have 11 Universal Credit assessment periods in which they receive one thirteenth of their annual salary, and one assessment period in in which they receive two thirteenths of their salary.


Thus, as the assessment period for Universal Credit is calculated as a calendar month, and Ms Pantellerisco was paid on a four-week cycle rather than monthly, the Department for Work and Pensions (DWP) computer system undercounted her wages in 11 out of 12 assessment periods, subjecting her to the benefit cap.

Judgment was given in July 2020, with the court finding in Ms Pantellerisco’s favour – in other words, that the algorithm used to calculate entitlement was flawed, irrational and therefore unlawful. At the time that the interviews were conducted, the SSWP was in the process of appealing to the Court of Appeal and the practitioners awaited the next steps. In a very disappointing outcome, the appeal was heard and judgment was given in October 2021, allowing the SSWP’s appeal. Permission to appeal to the Supreme Court was refused by the Court of Appeal, a point we will return to at the end of this section.

This case study highlights some unique aspects of the case by drawing on insights from practitioners at different stages of the adjudication journey, ranging from frontline advice to King’s Counsel (KC). We interviewed six practitioners, four of whom were directly involved in the case, including a welfare benefits officer who supported Ms Pantellerisco, a solicitor, a barrister and a KC recognized for their legal expertise in social security. In addition, we gained perspectives from two additional welfare rights advisors.

The judicial review case is only one component of Ms Pantellerisco’s journey to address the violation of her SR. Insights from the welfare rights advisor Andrea shed light on the processes and procedures that preceded the judicial review proceedings. Andrea was Ms Pantellerisco’s first point of contact when she attended the food bank where Andrea works. Andrea describes the situation as follows:


It was a lady that had attended the food bank and through no fault of her own … she was on working and child tax credits. She had a breakup and had to apply for Universal Credit because of that change in circumstances, and the way Universal Credit is calculated is that they calculate it as a monthly income. And with this particular client, she was paid every four weeks, so while she was working the required hours and earning the minimum wage that meant she should be exempt from the benefit cap. Due to the way that Universal Credit [is] calculated, they calculated her four-weekly earnings as a monthly earning, so they determined she actually fell under the cap, and she lost initially because there were four children on the original claim.32 She was losing £700 a month and they applied that instantly to her, so all of a sudden she found herself £700 a month in finance worse off.



Mandatory reconsideration and tribunal hearings

When the DWP initially (mis)calculated Ms Pantellerisco’s hours and wages, and determined that she would be subject to the benefit cap, it immediately applied the cap and thereby reduced her income by £700 per month overnight, even though she should have been exempt. The DWP’s regulations indicate that a person should be given a nine-month grace period, so that there is time to prepare for their earnings to be reduced. However, in Ms Pantellerisco’s case, the grace period was not granted because, using the same monthly income calculation, the DWP determined that she did not meet the earnings threshold in the 12 months prior and was therefore ineligible for the grace period.

To challenge this, Andrea raised a mandatory reconsideration, which essentially asked the DWP to review its decision. The DWP responded that its calculations were correct, as these were based on monthly earnings, and stated that a calculation based on four-weekly earnings was not possible. At that point, Andrea adopted a two-pronged approach. She appealed to the First-tier Tribunal on two issues, the unlawful application of the benefit cap and the DWP’s negligence in not applying the nine-month grace period. She also sought further legal advice, resulting in the case being taken on for judicial review. The tribunal proceedings were then paused to await the outcome of the judicial review.


Barrier to participation

Eventually, Andrea managed to get the DWP to overturn the grace period and pay Ms Pantellerisco a lump sum for the money she was due. ‘Unfortunately’, Andrea said, ‘because she had an overpayment of tax credits previously, they deducted all of that from her straight away.’ Although Andrea acknowledged that the overpayment needed to be paid back, rather than taking the deduction all at once, Ms Pantellerisco could have paid it back at £20 a month, which, Andrea said, would have been acceptable. Andrea explained that Ms Pantellerisco was struggling, receiving help not only from the food bank but also relying on support for fuel and school uniforms for her children. Andrea ventured that ‘they [the DWP] do it all the time with everybody, so they don’t look at the fact that people might have rent arrears or mortgage arrears because of their actions in the first place’.

So, while there was no disagreement with regards to paying back the overpaid tax credits, there could have been some consideration on the part of DWP to not take a lump sum, but arrange a gradual repayment scheme. This example demonstrates that these processes are not participatory for rights holders and often fail to consider fundamental human dignity. The burden of DWP decisions is most acutely felt by the individual who is not given any opportunity to participate in processes that have a direct and significant impact. As Andrea pointed out, rights holders often end up in even more precarious financial situations as a result of benefit mistakes that then take a very long time to resolve.

The notion of participation was also raised in relation to the judicial review. We asked Andrea to what extent Ms Pantellerisco was able to engage with the legal proceedings and she responded: ‘Sharon did start off with it, but she couldn’t understand it, so I think again that was because it was all legal jargon.’ Roland, the KC we interviewed, echoed the sentiment that by the time litigation reaches the level of judicial review, there is not much engagement with rights holders themselves. He said that ‘at the level at which I get involved in advocacy on these sort of points of laws or issues, the answer is not very much, to be honest, I mean, it does become a conversation between lawyers or the judge’. He acknowledged that ‘there’s a lot of awareness about the need for claimants to be involved’, but that if he were identifying a problem regarding participation, it would be at the local level rather than in the appellate system. The barriers around participation and access to advice will be examined in greater detail in Chapter 4 (the access to justice journey).


The benefit cap: work incentivization

All the practitioners agreed that on the face of it, the issue seemed almost absurd. The mere fact that someone who is paid on a four-weekly basis is subject to the benefit cap, while a person working the same number of hours, at the same pay rate but paid monthly would not be subject to the benefit cap seems rather senseless. The Pantellerisco judicial review came on the back of another benefit cap case, which was unsuccessful in May earlier that year (2019).33 Claire, the solicitor who took on the case, explained:


It was May last year we had lost the benefit cap case, the Supreme Court one, the one challenging it in relation to lone parents generally … and then in June I pick up Sharon’s case, and it doesn’t matter that we’ve just lost the benefit cap case this is perverse, purely because of the way her employer pays her … she’s benefit capped. That was never the intention of the benefit cap. The benefit cap is all about work incentivization, even though they still apply it during the middle of a pandemic, but we know that’s a side issue … this is about incentivising you to work with an employer who pays monthly rather than four-weekly.


In addition to pointing out the flawed reasoning regarding the application of the benefit cap to Ms Pantellerisco, Claire also referred to the broader purpose of the benefit cap as an incentivization measure to encourage people to work. She pointed out that, aside from the challenge raised on Ms Pantellerisco’s behalf, there are wider concerns regarding the fairness of the legislation itself. A total of 70 per cent of those being affected by the benefit cap, before the COVID-19 pandemic, were lone parents, she said, and she questioned the validity of a work incentivization measure that disproportionately ringfences lone parents for such punitive treatment. Moreover, she continued, the benefit cap is inadequate in terms of level of subsistence benefit and it was recognized that it pushes families well below the poverty line (indeed, this point was accepted by the Supreme Court),34 underscoring broader concerns about its inadequacy and the lack of accessibility to meaningful benefits.

This key point is indicative of the legal vacuum in terms of minimum thresholds and normative standards in SR protection. This legal vacuum can be seen in cases where lawyers are relying on ECHR arguments when it is not a treaty that recognizes the full breadth of human rights, and so practitioners cannot rely on the substantive standards or content of other treaties such as the International Covenant on Economic, Social and Cultural Rights (ICESCR). In other words, the inadequacy of the SR provision was not the subject of the case as there is no standalone right to an adequate standard of living (Article 11 ICESCR) or a right to social security (Article 9 ICESCR). Rather, the focus of the case was on whether applying the cap could be justified based on work incentivization, despite its discriminatory impact on lone parents whose right to private and family life was engaged. This frustration was apparent across our case studies where practitioners acknowledged the frustration of trying to make arguments for SR by using other legal vehicles that do not adequately capture the SR issue or facilitate an examination of the appropriate evidence.


Automation and algorithms

We now return to the calculations of Ms Pantellerisco’s hours and wages that ultimately resulted in an unfair outcome and violation of her right to social security. Ms Pantellerisco’s employer was a ‘RealTime Information’ employer, meaning that information about its employees is passed from the employer to HMRC and from them to the DWP. As such, it is an automated process that reports earnings directly from HMRC to the DWP. Tobias, the barrister involved, said ‘it’s rather a sophisticated operation’, in the sense that the way in which Ms Pantellerisco’s wages were calculated wrongly was due to an algorithm, which did not consider the frequency of her income, which was not because that information was not available to the DWP, but because it was not made use of. He continued:


Say a person is paid every 4 weeks, how do we know that they’re actually being paid every 4 weeks, other than it’s not just that they happen to only do 28 days’ work in that 31-day period? Well, the answer is because their own PAYE [pay as you earn] system tells them … it’s just that they [the DWP] couldn’t be bothered to plug that into the system. They collect all the data that they need to be able to see that this is a person who is working the specified amount, but they then have an … ultra-simplified approach to deciding what a person is earning, which fails to make use of that data.


The challenge is that the government has invested in a computer program, which is now proven to be unfit for purpose, but is extremely reluctant to change it. Key evidence from HMRC in the case demonstrated that the DWP was in receipt of all the information it required as part of the RTI provided by HMRC. It was this latter point that proved fatal to the SSWP’s case in the initial judgment when Justice Darnham concluded:


[T]‌he importance of ensuring that the payment system can be automated is clear and not in dispute. During the hearing, much of the most powerful consideration in favour of maintaining the status quo was the suggested difficulty in collecting and deploying the data necessary to enable the calculation of earned income in relevant assessment periods to be carried out automatically when payment had been made on a four-weekly basis. But that difficulty substantially disappeared when the further evidence was obtained from Ms Hargreaves and Ms Krahé. There was little evidence that the SSWP ever focused on the lunar month problem, as opposed to the general benefit of a universally applicable monthly assessment period, and nothing to suggest the possibility of solving that problem was ever considered and rejected. In those circumstances, it seems to me that the outcome of the balance is obvious and irresistible. I cannot see how any reasonable Secretary of State could have struck the balance in the way the SSWP has done in this case.35


The practitioner perspective of Tobias noted the importance of this evidence to the outcome of the case:


I think the judge refers to the witness, the evidence of a woman called Helen Hargreaves … who provided CPAG [Child Poverty Action Group] with evidence about pay cycles, how common it was to be paid monthly, how common it was to be paid fortnightly, what HMRC were told by employers as a matter of routine, and one of the pieces of evidence that she was able to produce in response partly to what the DWP said at the hearing was the information that the nature of a pay cycle was automatically referred by the employer to HMRC. So, in other words, HMRC could know … whether you were paid monthly, fortnightly, or weekly or whatever. And once you’ve got there then it became very unreal for the Department to say, well, we just couldn’t design a computer system to deal with it. They had the information. And they got the information without any extra hassle, it was being automatically supplied to them and all they had to do was apply it properly that was quite important, because otherwise you’re back in the judge being very resistant to the idea that you could tell the DWP how to spend hundreds of millions of pounds designing a computer system, however odd the result. If you read the judgment, I mean one of the things to watch is that information about what HMRC were being told. I think the judge refers to it at the end, that’s one of the things that did make a difference. I mean, you know, at the end of the hearing I was a bit bothered the judge had been persuaded by the DWP that the problems with computerization were so big that we ought to lose, but we did in the end crack that with the material from Helen Hargreaves.


The absurdity of refusing to use information being supplied as a matter of routine became all the more indefensible when balanced with the competing suggestion that Ms Pantellerisco should seek to change the way in which she is paid. As noted by Tobias:


We had pretty good evidence again from Helen Hargreaves, but also from Sharon herself about how impossible that was. I mean … at that level, the Department’s case is pretty unconvincing really, because I mean the truth is that Sharon was being paid as a carer by a local authority whose own payment cycle would be four-weekly. They couldn’t change it unless they changed their whole payment system to a monthly basis, which would muck up all sorts of other contracts. So, it was a pretty impractical suggestion that she go to the employer and ask them to change the payment cycle and the judge wasn’t particularly attracted by it. So, in terms of holding decision makers to account, I suppose that’s what it comes down to when we’re talking about whether or not to hold DWP to account for changing their algorithms and changing their program.



A call for greater parliamentary scrutiny

One way to avoid such costly errors is to increase prelegislative scrutiny. Tobias said that ‘if I could pass a law, it would be to require much greater parliamentary scrutiny of the detail of law … it shouldn’t be the case that when lawyers come to a situation, it emerges that we’re the first people to think about it’. Particularly with regard to social security legislation, he cautioned:


The amount of time people spend thinking about it and their practical opportunities to change it are very limited … if you look at how long the subcommittee that addresses social security legislation has spent looking at an instrument that effectively affects millions of people and the government billions of pounds of public expenditure, you’re not going to say, well, it’s like an hour and a half or something.


In other words, a crucial component for achieving more just and fair outcomes is to allocate greater time for parliamentary scrutiny and the ability to amend regulations. More extensive prelegislative scrutiny is a way to achieve better decision making. ‘We have millions and billions of pounds of public expenditure designed to protect the welfare of lots of very, very, very vulnerable people’, Tobias said, ‘and that’s a huge public concern.’ Effectively, the recognition that a policy is flawed should occur before reaching court.

We now return to the outcome of the case. By a judgment handed down on 20 July 2020, Garnham J had found in Ms Pantelleriso’s favour, declaring that:


The calculation required by regulation 82 (1) (a) read together with regulation 54 of the Universal Credit Regulations 2013 is irrational and unlawful insofar as employees who are paid on a 4-weekly basis (as opposed to a calendar monthly basis) are treated as having earned income of only 28 days’ earnings in 11 out of 12 assessment periods a year.36


Despite an initial positive outcome, it did not immediately provide an effective remedy for Ms Pantellerisco, as the SSWP put in an application to the Court of Appeal, which meant more waiting. Claire said:


The Court of Appeal is notoriously slow because it’s understaffed, overworked, and COVID-19 has just exacerbated that situation even more. So even though permission to appeal the application went in sometime in July after the judgment and refused permission to appeal by the High Court itself, we’re still waiting for a decision on whether they’re going to be granted permission.


So, when the interviews were concluded, there had not yet been any progress with respect to a potential appeal and no materialization of any potential remedy for Ms Pantellerisco.


Pantellerisco on appeal: a failure to provide a remedy

In a disappointing outcome, Ms Pantellerisco lost in the Court of Appeal on 8 October 2021, when it overturned the judgment of Garnham J.37 The Court, relying on the SC38 case (which was issued in the intervening period), stated that intensity of review on the grounds of irrationality (unreasonableness) should be restricted in cases concerning economic and social policy, meaning that such cases are not open to challenge on the grounds of irrationality ‘short of the extremes of bad faith, improper motive or manifest absurdity’.39 This is an extremely high threshold, and demonstrates a reluctance of the court to interfere on economic and social policy areas despite violations of SR.40 On this basis, the Court of Appeal took a deferential approach in Pantellerisco, relying on evidence provided by the DWP that the Department operates a ’test-and-learn philosophy’ suggesting that steps to correct the legislative scheme could be taken as part of the test-and-learn approach – in other words, that a remedy via executive or legislative avenues would be more appropriate.41

Lord Underhill in delivering the judgment concluded that it is not the role of the court to judge the extraordinary complexity of a system that involves a range of practical and political assessments, even when ‘some features of such a system produce hard, even very hard results, in some individual cases’.42 He further clarifies:


I would add that the very complexity and difficulty of the exercise is bound to mean that following the implementation of the scheme it may become clear with the benefit of experience that some choices could have been made better. But it does not follow that the legislation was in the respect in question irrational as made, or that it would be irrational not to correct the imperfections once identified: the court cannot judge the lawfulness of such schemes by the standard of perfection.43


When Claire made her statement regarding the delay related to the appeal at the time of the interview in December 2020, five months had already passed since the judgment. Andrea, the welfare benefits advisor, had shared that she first began working with Ms Pantellerisco in February 2019. This means that when the appeal judgment was handed down in October 2021, Ms Pantellerisco’s fight for social justice had taken more than two and a half years and, ultimately, she received no effective remedy.

The outcome of the case is a loss, not only for Ms Pantellerisco, but also for every other person who is paid regularly but not monthly, and thereby subjected to capping of their welfare benefits. The court accepted that the DWP operates a ‘test-and-learn philosophy’,44 but the qualitative data suggest that there is no evidence of ‘test-and-learn’ being implemented in practice. As Claire, the practitioner involved in the case, identified:


The government said, in response to the Work and Pensions Select Committee, they did say that they were looking into it. But, you know, they said they were looking into it when I first took on Sharon’s case and that was well over a year ago, and they’ve done nothing about it. But it’s set up a system that depends on or has so much of its real-time information feed and not being prepared to make adjustments in relation to that.


Claire’s final comment underlines that there has been no effective remedy available through legislative, executive or judicial pathways. The England case study drew our attention to processes of automation and the deployment of algorithms in decision making. Furthermore, it raised our awareness about the difficulties in engaging in the access to justice journey in terms of resilience and participation. As further analysis will show, these dynamics are not unique to the English context. As of July 2024, there has still been no change to the system. During his visit to the UK in 2018, Philip Alston, previous UN Special Rapporteur on Extreme Poverty, noted that ‘test and learn’ cannot be a decade-long excuse for failing to properly design a system that is meant to guarantee the social security of so many.45


Wales: closer to government, but with variable impact

Table 3.3: Wales case study participants

	
Name
	Role


	
Matthew
	
Solicitor, private law firm


	
Seth
	
Researcher, think tank (social rights)


	
Sam
	
Policy developer, NGO for children and youth


	
Eva
	
Development Manager, NGO to combat child poverty


	
David
	
Researcher, NGO to battle inequality


	
Kim
	
Programme Manager, NGO to combat food poverty


	
Rose
	
Welfare rights advisor, local county



It became clear early on in the study that the Welsh context was unique due to increased limitations of devolved powers compared to the other UK jurisdictions, particularly in relation to social security and justice policy. Unlike Scotland and NI, Wales forms part of a single legal jurisdiction with England. Although Wales has a separate devolved legal framework to England, the area of justice is reserved and so the administrative legal system, the courts and tribunals, and the types of remedies available for violations of rights fall under the jurisdiction of Westminster. Early fieldwork suggested that Wales does not have as distinct a litigation culture compared to the other UK jurisdictions. We therefore adapted our approach to consider the general context for SR and access to justice in Wales rather than focusing on one specific legal case.


Challenges for social rights protections relating to the devolution settlement for Wales

With the exception of one participant, the practitioners interviewed raised various challenges related to the devolution settlement for Wales (see Table 3.3 for the Welsh case study participants). In this section we will broadly map out the various aspects relating to devolution that impact on the framework for SR protections, service provisions, processes of implementation and available pathways for challenging SR violations. There are complexities in terms of the powers and responsibilities the Welsh government has and how it interacts with decision-making processes in England, which means that it is not always easy to determine which government is doing what (Seth).

For the purposes of this discussion, it is important to distinguish the relevant SR arenas where Wales has been granted more devolved powers, which include health and social services (and social care), education and housing. Nationality, immigration and asylum remain reserved, but this pertains to all of the UK jurisdictions. The three areas that are not devolved in Wales, and most pertinent to understanding the local context for SR are social security, justice and policing.


Limited powers to address poverty and funding

One practitioner, Sam, notes that challenges around devolution have one of the biggest impacts on his work. He thinks that the fact that there are a number of policy areas that are not devolved to Wales results in complexities in terms of the powers and responsibilities that the Welsh government has, as well as how that interacts with decision-making processes in England. This is particularly significant in relation to the poverty agenda, he goes on to say, because the Welsh government has very limited powers in terms of welfare benefits and no powers around social security. This means that, in his words: ‘The power [the Welsh government] have to make a real difference to low-income family situations in Wales is fairly limited.’ He recognizes that the Welsh government do have a strategy and laws around child poverty, which extends to other areas relating to a number of protected characteristics groups. Sam states that his organization works with the Welsh government to keep it to task, but recognizes that ‘lots of big complex issues sit outside the power of Wales’.

Kim, another practitioner working in the arena of the right to food, notes that the Welsh government relies significantly on central government for its funding and has no capacity to borrow money: ‘we have nearly a third of children in Wales living in poverty, and we have a government that relies predominantly on central government for its funding and doesn’t really have particular powers in terms of borrowing money either so we’re kind of at the mercy of central government’.

In response to the interviewer’s question to elaborate on tensions between the legal framework in England and Wales, another concern regarding funding was raised by Sam in relation to Brexit:


You may well know that Wales is a net beneficiary of EU structural funds … and of course we could well lose a significant amount of funding in Wales that we’ve had from Brussels over a number of years. And, of course, all the decision-making processes around continuation funding under a new scheme has all been taking place elsewhere. So whilst the Welsh government have, and I guess the other devolved nations have been round the table where they’ve been able to put in their case, the decisions are all resting in Westminster in terms of that and, I guess, that links to the powers around human rights and the risk to some of the rights that children and young people currently enjoy from protections in Europe. There’s still a great deal of uncertainty around those.



Different laws, limitations to law making and delays in adoption and implementation

Another area that received significant attention across the data is Wales’s limitations in terms of making laws, as well as differences in laws between England and Wales. Sam, whose work focuses on children and families, notes that slightly different laws between England and Wales cause complexities, for instance, in relation to shared parenting arrangements, where courts sometimes have to take into account different pieces of legislation across England and Wales. This also leads to completely different outcomes, depending on the jurisdiction.

In Wales there is greater emphasis on children’s rights compared to other parts of the UK (with the recent exception of Scotland). Matthew, a solicitor, attributed this difference to ‘the incorporation of the rights of the child from the UN convention, that’s enshrined in Welsh law, but that’s not necessarily in England so those are key differences which we’re starting to use now’. Having fully incorporated international human rights law can make a significant difference not only in terms of how the law can be used, but also to increase accountability. It is important to note that although the Rights of Children and Young Persons (Wales) Measure 2011 integrates the United Nations Convention on the Rights of the Child into the devolved legislative process in Wales and helps with policy implementation, the duty that is placed on ministers is one of ‘due regard’. This is not sufficient to meet the threshold of legal incorporation because ultimately there is no remedy for a violation of the treaty and so no accountability for a failure to comply. What the duty does is to encourage compliance rather than make it a mandatory legal requirement. Nonetheless, the terminology ‘incorporation’ is used by practitioners when discussing the integration of the treaty under the devolved legislation.

One additional challenge raised regarding working across two different frameworks involves significant delays in passing and implementing laws. One example comes from Seth, who works for a think tank focused on SR issues. He shared that the Renting Homes (Wales) Act 2016, which introduces a number of changes to tenancy laws, including increased tenant protections by banning retaliatory evictions, was delayed coming into force and had still not been enacted at the time of the interview in late 2020. He explained that this delay was, in part, due to engagement with the Ministry of Justice. So, despite being a piece of legislation related to housing, which is mostly devolved, its interaction with justice policy lengthened the process for implementation. He further notes that ‘you’ve got lots of really good well-meaning kind of legislation. The proof will be when it actually is implemented, and people are actually able to use it to protect their rights’, iterating that efficient policy processes that foster swift implementation are key to upholding people’s rights.46

Again, this relates back to the earlier point concerning implementation through weaker duties such as ‘due regard’ rather than full incorporation with legal remedies for violations. The duty to have due regard creates a procedural obligation to consider the treaty as part of decision-making processes, whereas a duty to comply would require substantive compliance. There is an important distinction to be made between procedural and substantive obligations, and how well-meaning legislation can ultimately fail to result in any substantive change.

Seth highlighted that Wales is more focused on tenants’ rights than England, not because Wales changed the law, but because England moved away from a tenant-focused model while Wales moved towards it. This is one example of divergence in jurisdictions with regard to SR as a result of devolution. Referring to legislation for children’s rights, Sam also referred to delays with the Children (Abolition of Defence of Reasonable Punishment) (Wales) Act 2020, saying:


That took about 10 years legal wrangling and working out whether we had the powers to do that or not. So, that’s why there was an intention from our government about 10, 15 years ago to introduce that and it’s taken that long, lawyers in Wales to work with the lawyers in Westminster to work out whether it sits within social care or criminality. Eventually it fell to us, so we could implement the Act.


This example highlights the complexities and perhaps competing priorities from ministers in Wales and England.

Challenges were also raised for the refugee sector due to having no powers around immigration. Sam stated that strategies for assisting asylum seekers and refugees are therefore targeted predominantly at services like education, health and housing, those areas where Wales has some power to make changes. This iterates tensions between housing and immigration policy, which were also particularly tangible in the Scotland case study,

The most detailed account of tensions between the Welsh and English legal frameworks came from a practitioner who works as one of the few public law solicitors in Wales. A piece of Welsh legislation that features prominently across the data, the Well-being of Future Generations Act 2015, focuses on sustainable development and wellbeing goals for Wales. We asked Matthew whether he could describe the interactions between broader UK legislation and Welsh laws, and whether he could identify any particular conflicts when there is engagement with two different frameworks. In his response, Matthew described the tensions that arose when the Wellbeing of Future Generations Act was used in a test case in 2019.47 He said that on a practical level, the biggest problem in Wales is that it has some unique Welsh laws which are based on Welsh policies:


[And] a direction of travel, if you like, of Welsh government, but then what happens is, when you run a case on to test that out, the Judge who comes in has parachuted in from England … is a High Court Judge from England, who just turns up … probably a former commercial QC [Queen’s Counsel, now KC] … who lives in London and he won’t have a clue about where this case is, where this policy has come from and the classic example is, we have something in Wales called the Well-Being of Future Generations Act … It’s the only case that’s raised that Welsh law and we tried it; Judge comes wafting in from England, he was a very nice chap but he just said, this Act is wholly aspirational, has no application to individuals, doesn’t apply. So, then you say to yourself, what is the point of this Act? You know, what is an old QC on record … saying the Act is pointless right … that’s an example … but I wonder if we’d have had a Welsh Judge, a Welsh-speaking, you know, a Judge from Wales who had heard all about the genesis of this Act and everything and was rooted in knowing about communities up the Welsh Valleys, I wonder if there would have been a difference. But that’s a real problem we’ve got, that Judges come in and they just don’t know what’s going on because they don’t know the context of some of this legislation and I think that’s a real problem for Wales.


Matthew’s example goes to show how a mere word, ‘aspirational’, uttered by someone in a position of power – a High Court judge from England – has the capacity to completely undermine a unique piece of Welsh legislation that has important meaning for the people of Wales. Matthew’s comments suggest that the English judge is perceived as an outsider to the local community, lacking local (cultural) knowledge and authenticity. In other words, the ‘parachuted’ judge wields enormous power in a jurisdiction in which they are not fully embedded in the legal context or framework of devolution. This highlights how differences in legislation and cultures across jurisdictions can have significant consequences and a direct material impact on how particular legislation is understood.


Identified groups most impacted and (made) marginalized

We asked each participant if they could identify any patterns or particular challenges for certain groups of people related to issues concerning social security, housing and access to food and fuel. The answers from practitioners included the following: disability (Matthew, Seth, Sam, Eva, David and Rose), physical and mental challenges, learning challenges (David and Rose), neurodevelopmental difficulties, including autism (David), addictions (Rose) – particularly families with disabled children or another disabled family member (Eva).

Seth remarks that the increased risk factors due to disability may include (potential) reduced ability to work, additional living costs (perhaps needing an additional bedroom for a carer), increased transportation cost due to requirements to travel by taxi rather than public transport, as well as a lack of adaptable housing. He estimates that there are approximately 700,000 people in poverty in Wales, which is about a quarter of the population. About half of them, he states, live in families where one person has a disability.

Matthew, who is a solicitor, reflects on how groups are marginalized when schools and libraries, for instance, are closed or moved. He states that ‘for them [disadvantaged groups], I think, the biggest problem often is access, and so when something changes, their access ability changes, and then often that’s maybe not understood by the decision makers as well as it should be’.

Mental health challenges appear to be particularly difficult, especially because of stigma and difficulties for people to provide evidence of the impact of mental illness on their daily lives. Rose estimates that approximately 80 per cent of people she represents at tribunal have mental health problems that ‘it is the reality that the people who kind of most fall foul, if you like, or most get negative decisions, are often people with mental health problems. Also, some people with learning disabilities, or a combination of both, and lots of people with addiction problems’. Rose said that over the years, she had seen a big increase in addictions, particularly heroin use in her area of South Wales. Long-term users, she said, develop quite serious physical and mental health problems as a result of these addictions. She stated that, as a result, it is difficult for them to access support services, are often hard to reach and sometimes difficult to work with for various reasons related to negative experiences, distrust and paranoia.


Children from disadvantaged backgrounds

According to Sam, children are also particularly disadvantaged if they also have additional protected characteristics, such as children in low-income families, asylum-seeking children, children in the care system, young carers and disabled children. David stated that another group at higher risk are children and young people who have additional educational needs, with people often describing a sense of ‘having to battle or fight to access services’. Sam stated that Wales has a high number of children coming into the care system, more than most other parts of the UK. However, he thinks that this is a positive response in terms of people raising concerns and issues around safeguarding and child protection.


Minority ethnic background

Although based on limited data, Seth stated that the data they do have show that those from a minority ethnic background are more at risk of living in poverty and are at risk of living in overcrowded housing and bad-quality housing. However, he points out that the highest number of families living in poverty are White working families.


Refugees/asylum seekers and others with no recourse to public funds

Pointing out the difficulties experiences by asylum seekers, David remarks:


It really draws into sharp focus, while the current social safety nets are I would argue inadequate, and you can see that in the number of people who claim welfare benefits who are still in poverty, but if you look at those who’ve got much more restricted entitlements to welfare benefits like asylum seekers, refugees, those denied recourse to public funds, it really puts [it] in sharp relief.


Kim notes that those with no recourse to public funds include 2,500 children.

Other groups that are at higher risk of poverty are lone parents (Eva and Kim), families on means-tested benefits (Eva), people working in the low-paid manufacturing sector or on zero-hours contracts (Kim) and people with low skills/qualifications (David). However, it is recognized that there is intersectionality between these broad categories, as well as gender and educational dimensions, and that those with overlapping protected characteristics will be at further increased risk. The limitations of devolved powers in Wales have a direct impact on service provision and delivery, service implementation and the routes available for challenging problems when they arise.


Fragmentation of services

Social security is not devolved in Wales and in order to counteract the impact of austerity and inadequate social security support from the UK government, the Welsh government has allocated significant funding to mitigate the impact under specific areas of devolved policy such as food, housing or health. Seth estimated that this amounts to approximately £400 million, which to put it into context, he said, is the same amount that the DWP spends on Job Seeker’s Allowance and Universal Credit in Wales combined. He recognizes this is ‘a huge amount of money’, relatively speaking, but ‘it’s not working for enough people’. One reason for this, he thinks, is that the system lacks a single point of access. This point is iterated by other practitioners as well. Eva states that unlike Scotland, which has essentially devolved quite significant parts of its social security system, ‘Wales is just in this weird halfway place’. Earlier in the conversation, Eva referred to the Welsh benefits system as ‘nebulous’, which she then explained as follows: ‘what has really characterized the system I think is the fact that it’s just been so incremental and … a lot of it is just reactive kind of [small laugh] and that’s what I mean about being incoherent in terms of, you know … it’s just little bits and pieces’.

Specific services, such as council tax reduction schemes, are provided in different ways by local authorities, so there is no uniformity across Wales for the provision of various types of services. Eva stated that although there is a legal obligation to provide free school meals and eligibility criteria are set at a national level, how the provision is administered, including the value of the meal, is usually decided at the local authority level. This means that in one local authority, a child may have a daily allowance of £2.35 and in another authority it is £2.90. The frameworks around the provision of free breakfast in primary schools also allow discretion to individual schools to decide whether or not to offer it.

In response to the interviewer’s question on the accessibility of services and whether or not people know where to go to get help, Sam responded that quite a lot of advice in Wales is fragmented:


[But] in a positive way … we don’t have like a one-stop shop service as advice in Wales which in some ways, that would be good if there was one point of call, but sometimes, it’s giving families and children the flexibility to engage with different services. So, I think there’s a great deal of promotion that goes on, in terms of those services.


Sam feels that precisely because of limitations of powers in Wales, a lot of attention is directed at building awareness and signposting to services to ensure families know there is help and support available to them. He describes the support and services as ‘kind of mitigation services’ with a strong element of prevention, particularly in relation to early years and preventing problems escalating. However, when financial issues and fuel poverty are linked to lack of income, the powers of Welsh government are significantly reduced in terms of addressing that. Although there’s lots of support and interventions for families, Sam says, ‘it does not lift them out of low income’.

Sam also recognizes that there are geographical differences in terms of being able to access support, as it is more difficult to scale up services in rural areas: ‘you hope there isn’t a postcode-lottery to services but we know that there is, but that’s not necessarily rural-urban, but I get the nature is there’s more service face to face in urban settings’.


Lack of recognition in services on the interrelationship of rights

Another way in which the notion of fragmentation came to the fore in the interviews is through a lack of recognition of the interrelationship of rights, not from the individual practitioners we spoke to, but the welfare system more generally. The interviewer asked Seth regarding some of the main challenges people had with respect to accessing their right to social security. He responded that current responses can be quite siloed in their approach:


If you’ve got a crisis, be that with housing, for example, you’re in rent arrears, the first port of call tends to be to your social landlords. By the time you come to get advice centrally, your housing situation has entirely been sorted, because your social landlord, they’re a housing organization, they know every last bit of housing welfare support you’re entitled to. What doesn’t happen very well, at the moment though, is that we’re not very good then at transferring that person to make sure that they then also get free school meals if they’ve got children, so, it’s really quite siloed, and that’s something that’s a big barrier. If we could shift some of that that could, you know, have a big impact.


The notion of siloed approaches was also echoed by Kim, as she reflected on challenges within her own work focused on the right to food. She said that one of the big challenges is having a very global food system, with more than 50 per cent of the food in Wales coming from ‘across the water’, and that those processes are influenced by a small number of powerful institutions:


That is very challenging … when you’re trying to make change in one little part of the world [laughs] so I guess that’s one challenge at a macro level, and then at a micro-level trying to get people to come out of their silos is very, very difficult you know, so working with government, how do you get people who are doing, you know, agricultural policy talking to people who are doing food manufacturing policy talking to people in, you know, welfare team and in the health team. So, trying to get those different strategies linked up is really challenging and government are not good at doing it.


Kim explains that the food poverty issue is challenging because nobody wants to talk about it, it is not being measured sufficiently well in Wales and ‘it’s very difficult to find the right space to have the conversations that are actually going to make a difference’. She highlights the intersections with manufacturing and retail sectors, which often do not pay a living wage, leading to food poverty and the need for staff to access food banks. The food industry ‘absolutely has a part to play in these discussions’, she says, and she thinks that one of the challenges is to make the food poverty business everybody’s business.

One of the themes that resonates across the Welsh data is that although Wales has a wide variety of programmes and services to address people’s needs, it is constrained in its delivery and implementation mechanisms by a lack of coordination across local authorities. In addition, the ways in which local authorities implement services differently creates additional difficulties for rights holders to know where to turn for advice and the processes involved in terms of challenging a problem when required. We return to this topic throughout our discussions and analysis.


Closer to government

One advantage Wales has due to its small size as a devolved nation is a sense of being closer to government. Many practitioners felt that in Wales, people feel more able to engage their government over issues they face, using their local councils as a source of information and solutions. We asked Sam, whose work closely engages with children, youth and families, to what extent information is taken up at a higher level. In other words, does the two-way communication result in change? Sam’s answer acknowledged that it is difficult to assess whether the government has taken on board suggested changes after ‘they’ve had a couple of conversations’, but that sometimes the impact is visible. He recounted an event that took place just a few months earlier:


We convened a group of young people to meet with our First Minister just before Christmas, at his request. I mean, it came out quite late in the day, but we managed to get a good group of young people together and they raised a number of issues around mental health, schools returning. And we did see – you know, he did refer to that and his education minister referred to engagement he’d had with young people fairly recently, in terms of informing his decisions around COVID. Young people also then raised, at that meeting, that they weren’t getting sufficient information around COVID in a child-friendly manner. Within a week, we had a meeting of senior comms leads across Welsh government officials. So, one concrete example of how things can get changed, and we are influencing, and I think that’s when we go to these large meetings at a government level, there’s a good attendance rate because people will attend, because they know that we will have ministers on the call, senior officials. It’s not all great, I won’t pretend, it isn’t, because it’s all about individuals, isn’t it, at the end of the day … if you can work well with a couple officials, you can make some inroads.


Eva also describes the conventional ways for engaging with government, such as writing consultation responses to committees or attempting to speak to individual politicians. Several times a year, her organization is able to communicate with civil servants through the anti-poverty coalition, where concerns can be raised and government can respond. She also echoes Sam’s concerns that if the Welsh government doesn’t want to listen to the committees and engage with ‘very sensible evidence-based recommendations’, progress is halted.

Sam’s example shows an alternative route48 to justice outside of legal processes – that when individuals who are directly impacted by SR issues participate in consultation processes, there can be positive outcomes. However, Sam and Eva also recognize that there are limitations, as implementation and progress are dependent on individuals being responsive to change and taking action.


Legal routes to a remedy

We asked each of the interview participants how people can assert their rights when violations occur, and whether there are legal means for doing so. The shared perspective from practitioners was an apprehension for going down a legal court route for solving problems related to poverty, in large part because such an approach is hindered by limited powers under devolution, a lack of knowledge from rights holders about their rights and the means to challenge a problem, a lack of legal expertise, as well as limitations to funding for legal processes. Several participants expressed that there is simply no appetite for it. Kim said: ‘I’m just not sure that we’ve got the-, whether it’s the appetite or the teeth for the legal thing’. Sam reiterates this sentiment and links it to the complexities of the justice system:


I would say there’s not an appetite for it, I guess, in government at the moment and I guess it may well be because of trying to get pieces of legislation through where there has to be engagement with England on, as with the defence and reasonable punishment, our social services Act took a number of years to go through. Where there’s other pieces of legislation that go through a lot quicker, where almost everything is devolved to Wales … you know we can make changes a lot quicker, where we have the powers, where we have to try and engage with England, it just slows down the process.



Limited powers under devolution

Although there are efforts in Wales to adopt a more human rights-based approach, there are no redress mechanisms to challenge decisions for children, Sam says that ‘we have rights legislation in Wales, currently, for children, but there’s no opportunities for redress mechanism, linked to that, and opportunities for children, or professionals on behalf of children, to challenge decisions that have been made at a government level around children’s rights more broadly’. He goes on to say that the Welsh government took the ‘due regard’ approach because the ‘redress’ approach links into the court system and the complexities surrounding it. He says that there are continued calls for legislation akin to what’s being done in Scotland, but that this explains why laws are as they currently are. In his opinion, ‘Ministers are very much looking at what’s within their powers and what sits outside their powers’.

David also recognizes that access to legal routes for challenging a problem varies depending on the issue in question. He points to a legal framework in relation to refugees and organizations, such as the Welsh Refugee Council, that will provide legal advice to help people to assert their rights, albeit ‘a very fraught and complex field’, he admits.

In addition, David said, there is significant legislation in relation to special educational needs and more recourse to legal remedies than there is in other areas. ‘It feels in other areas, but I’m not an expert’, he said, ‘that there is less recourse to it. I mean, I suppose it depends on how clear the legal rights are.’ He explains that there are legal duties in relation to the provision of alternative education, and that local authorities can be challenged if it is deemed that provisions are inadequate and the legal obligations are not being met:


So there are obviously areas where there are legal rights that can be asserted, particularly around education, but less so in relation to poverty. And I guess there’s a legal framework in terms of what your rights are in relation to universal credit but the perception is that it feels, but I’m not an expert on this area and I’m sure others would have views on it, that [the] DWP has much more discretion about who gets support and who doesn’t, what you can be sanctioned for and so on and-, you know, it’s not an area I’ve looked at, but I don’t hear as much about legal cases being brought to challenge those decisions.


David’s point about ‘how clear the legal rights are’ is particularly significant with respect to enforcement. In order to uphold rights, they must be clearly defined, which offers an important counterdiscourse to the critique that SR are not justiciable due to being vague. The indeterminacy critique can be counteracted by recognizing the role different epistemic communities play in their interpretation. It is the responsibility of the legislature to ensure that rights are clearly defined, and equally, courts should not abdicate their role in giving meaning and content to rights.49


Lack of knowledge in seeking a remedy and limited legal expertise

Kim points out that another reason why legal remedies are not accessible is due to a lack of knowledge, both on the part of rights holders and those offering advice, relating to the legal consciousness barrier (the first barrier in the access to justice journey discussed in Chapter 4). Rights holders often do not recognize that they have rights, nor do they possess the knowledge about where to turn to challenge a problem. She said that ‘the general feeling is that people don’t tend to challenge their rights because they don’t know how to and, you know, actually you need somebody there with a lawyer’s hat on to help you do that, and I’m not sure that we’ve necessarily got that expertise in Wales, I don’t know’. She also wondered whether it might be because in Wales they are ‘a bit closer to the political process and a bit closer to having conversations with people’ or if it is a matter of being too polite. Perhaps, she said, ‘people just do not know that they have those rights or that there are not enough activism type organizations that are supporting that push’.

Rose, who has worked in the advice sector for nearly 25 years and now works solely to assist people with challenging benefits decisions, also pointed out that the provision of specialist advice is inadequate to meet the demands of clients, especially since this demand has increased. She said that there are more organizations that will help people at initial stages, although she recognizes that these services are also underresourced, with demand vastly outstripping supply.

With regard to housing rights, Seth identified a lack of knowledge and awareness on where to turn for help. Referring to the Renting Homes (Wales) Act 2016, he noted that once in force, it should improve the situation for tenants, but, he said, there will still be a reliability on people going to court to enforce their rights, and he wondered whether people actually know that this sort of recourse is available to them. He suspected that in most cases, rights holders would need to seek out support from agencies to begin the process of resolving their problem and getting a remedy. Seth thought that when landlords are not challenged for behaving in ways that violate a person’s right to adequate housing, they will likely get away with it and problems will continue, and that adequate and accessible mechanisms for challenging problems are thus imperative to making rogue landlords accountable.


Lack of funding for legal advice and representation

Access to legal funding is a significant barrier raised across the data for all jurisdictions and will be explored in greater detail later on. This section will briefly outline the challenges raised specifically within the Welsh context. Rose recalls that approximately ten years ago, there was a change in community legal service, where funding for solicitors to represent clients at benefit tribunals was pulled, which, she said, had a big impact resulting in significantly reduced access to funding. As Rose works for the local authority, her clients do not have to pay for legal advice and tribunal representation, but, she says, only some decisions within social security have a legal right to challenge; a host of other decisions do not have a right to appeal. Rose said those are ones where ‘you need to speak to somebody, in that department, and persuade them that they’re not applying the policy correctly, or that they’ve made a mistake. You know sometimes it’s just they’ve made mistakes or something was a mistake on a form’.

Sam raised access to legal aid as ‘a huge concern for people in Wales as well as England’ and as a barrier to legal mechanisms for upholding SR. Kim reiterated this when she said that: ‘If you do have a challenge around your rights, usually you’re economically challenged, so then how do you go about getting that support to deal with it?’

In England and Wales, legal aid has historically functioned as a pillar of the welfare state.50 The Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO) has effectively ended legal aid provision for legal problems encountered in relation to debt, welfare benefits, employment, education, most housing disputes, private family law, non-asylum immigration, clinical negligence, consumer or contract disputes and criminal injury.51 While exceptional case funding is available on the grounds of a breach of human rights, the definition of human rights is restricted to those falling within the ambit of the ECHR or retained EU law, excluding most economic and SR by extension.52 LASPO does not impede a case being taken on these grounds, but the practical effect is that people who cannot afford to access justice will be prevented from doing so.53 In other words, LASPO is the manifestation of a ‘conscious decision to substantially withdraw public funding for the support of the justice system and for promoting access to justice’.54 One of the key calls in the literature is to address the legal aid crisis.55 The dismantling of legal aid has led to ‘a court system facing collapse, a legal system facing disordered change, and litigants left to steer through the rough waters of legal dispute without the guidance of legal advice and assistance’.56

In his work as a solicitor, Matthew and his colleagues have found that legal aid was not being made available for any COVID-19 challenge cases. When the interviewer asked why that was the case, Matthew answered ‘well, because who’s in charge of the Legal Aid Agency? It’s the government, isn’t it? [half laughs] so the government giving people money to sue the government, so no’.

Clearly, when people do not have the means to bear these kinds of legal costs themselves, they are barred from securing a legal remedy. But Matthew recognizes that this also causes other potential problems. People may use strategies of crowdfunding or attempt to raise money privately, but these approaches also risk undermining the legal aid system, as Matthew reckons that the response from legal aid will be: ‘Why do we need to have legal aid if people can crowdfund all the time?’ In this sense, the COVID-19 crisis has exposed another problem in legal funding.

In addition, Matthew iterates the perception expressed by other practitioners that people do not know that they can exercise their right in the legal context, and that they may not realize that legal aid is still available, ‘even though it can be hard work to get it, people just don’t know these things’. He thinks it is important to get awareness out to people and notes that when particularly disadvantaged groups engage with local authority agencies, they are often dissuaded from seeking legal help. He said, ‘they’ll say, you don’t want to bother with a lawyer’.

Likewise, Matthew questions whether the third sector are well informed to guide people to seek legal advice. He refers to Shelter as an example of an organization doing valuable work in regard to homelessness, but states that he had spoken with other people working for charity organizations who were less informed about legal rights and remedies:


They don’t even know anything about judicial review or they don’t know about legal aid, they just don’t know. Obviously, people are coming to them with their issues and they might say to them, ‘oh well, we’ll try and write a letter to the local authority or something’. They never give them the legal option because they’re not aware of it, you know, and that’s part of the problem.



The right to food and free school meals provision

Although the research team did not set out to focus attention on one particular issue, many of the practitioners in the Welsh case study worked in areas addressing children’s rights and food poverty, and, as such, access to these rights were discussed quite intensively. We will briefly describe the response of the Welsh government at the onset of the COVID-19 pandemic with regard to the provision of free school meals for eligible families.

Kim thought that the Welsh government was ‘very proactive’ in the first COVID-19 lockdown in the spring of 2020 to continue its support of families who receive free school meal provision over the Easter holiday. She stated that funding and guidance were made available for local authorities to provide those meals in one of three ways: vouchers, cash or meal delivery. Some local authorities opted for cash payments and others adopted a mixed approach. The Welsh government then made the commitment very quickly to provide that support all the way through to the Easter holidays in 2021, but, she continued, ‘this was before the Marcus Rashford thing kicked off’ (referring to the Marcus Rashford campaign, urging the UK government to reverse a decision not to provide free school meals during the summer holidays in 2020).

The programme has provided some protection for children who are receiving school meals, but there are large numbers of children still going hungry. Kim quotes figures that show that there are 70,000 children in Wales who are living in poverty, but who are not eligible for free school meals. Those children are not getting free school meals at school or over the holidays. The big concern, Kim says, was that at that time, Brexit was coming down the line, along with a potential 18 per cent increase in food prices, and it was ‘going to cause massive problems for those families’. The reason for this is that the cut-off criteria for being eligible for free school meals is family earnings of less than £7,400 a year. Based on the forthcoming statistics from the Cost of the School Day project, Wales is definitely the worst-performing country among the four nations, she says. She calls for a four nations’ appraisal to assess how much money per child is being invested by the governments and how much protection is actually being provided. At the moment, she says, it feels like they are providing a section of families ‘with fairly good support and then another subsection with absolutely no support whatsoever’, indicating unequal access to food for some families. Kim’s example also highlights issues in identifying need and the shifting context created by Brexit.

One other aspect of the provision of school meals that is worth noting is related to the delivery of services and whether local authorities choose to provide vouchers, cash payments or food parcels. Organizations, such as the one Eva works for campaign for a ‘cash first’ approach to alleviating food poverty, which is what people on the receiving end generally prefer. Eva states:


We want to see the direct value being transferred to families so that they can maximize the amount available and buy their own food and this is something that the people we’ve done research with have overwhelmingly said that’s what they prefer and it works best. So, although people are happy with food parcels, vouchers and things on the whole, there’s always quite a significant minority whose needs aren’t met by those schemes of support. So, you know, we really want to see cash first.


Eva describes significant resistance from some local authorities to provide cash support and great difficulty in changing mindsets.

The Welsh context has raised significant challenges related to devolution, with unique impacts on Wales in terms of meeting SR. Wales also shows how alternative pathways can sometimes lead to positive change – these routes appear to be explored more consistently in Wales due to a general shared feeling of being ‘closer to government’. However, another dynamic expressed through interviews with practitioners was the notion of fragmentation on various levels, a point to which we will return in greater detail in Chapter 5.


Northern Ireland: terminal illness criteria impede access to benefits

Table 3.4: Northern Ireland case study participants

	
Name
	Role


	
Josie
	
Chief Executive, NGO for housing


	
Chloe
	
Volunteer


	
Oliver
	
Solicitor, NGO for legal services


	
Rowan
	
Welfare rights advisor, NGO for cancer patients


	
Kamilla
	
Welfare rights advisor, local community NGO


	
Esther
	
Housing activist, NGO for human rights



The practitioner interviews within the NI case study loosely focused on the Cox57 legal case, which challenged Regulation 2 and Schedule 9, paragraph 1 of the Universal Credit Regulations (Northern Ireland) 2016 made under the Welfare Reform (Northern Ireland) Order 2015 that in order to automatically and immediately qualify for Universal Credit and PIP on the ground of terminal illness, an applicant has to demonstrate that their death could reasonably be expected within six months.

In addition, the practitioner interviews illuminate the specific context for SR in NI, impacted by the aftermath of conflict, power sharing following the1998 peace agreement and political instability due to the suspension of the National Assembly. These factors are identified as closely linked to a particularly dire housing situation in NI, which will be discussed later on in this case study.

We interviewed six practitioners, half of whom had a connection to Cox, including a solicitor and two welfare rights advisors. We also interviewed an activist with a human rights NGO, the chief executive of an NGO for housing and a volunteer assisting those in need. (See Table 3.4.)

In late 2018, Lorraine Cox was diagnosed with motor neurone disease, a progressive neurological condition for which there is no effective treatment or cure. She was given an estimated life expectancy of two to five years and advised that as her illness progressed, her loss of motor function would become more severe and her care and mobility needs would increase. Ms Cox applied for Universal Credit and PIP. If a medical practitioner had certified that she could reasonably be expected to die within six months, the ‘special rules on terminal illness’ would have applied and she would have been immediately entitled to Universal Credit and to PIP at the enhanced rate for help with daily living and the standard rate for mobility. However, because her life expectancy exceeded six months, there was a qualifying period of six months, and she had to undergo assessments to prove the existence of functional impairment. Therefore, it was not until mid-2019 that she established her entitlement to the benefits.

At the time of making her application for PIP in March 2018, Ms Cox’s symptoms were less severe than they would be a year later when it was determined that she was entitled to the benefit. Kamilla was the welfare rights advisor who met Ms Cox when she requested help in raising a mandatory reconsideration after her initial application for PIP was denied. The mandatory reconsideration awarded her 8 points, which gave her the standard Daily Living Allowance of approximately £8 per week. She decided to appeal and when she received her appeal application form, she returned to Kamilla for assistance and representation at the tribunal.

Kamilla recalled that the evidence showed that her illness mostly affected the left side of her body. Because the criteria for PIP are so strict, Kamilla said, decisions are not based on the type of illness or condition a person has, but how it impacts them:


So they [the Department for Communities] made the decision because she could drive, because she could do things, albeit slowly, and she had the use of her other hand, this was all … they were basing the decision on that, she could only get 8 points. And the consultant that she was under, he said in all his letters how progressive her type of motor neurone was … I’ve met Lorraine in person, I think it was probably August–September time 2018 and then I would have met her a couple of times in between that, coming for an appeal prep and every time I met her, I could see a deterioration in her. And because PIP is so strict, any deterioration after the date of decision won’t be considered.


This is a crucial point, because for degenerative illnesses, such as motor neurone disease, the full extent of the illness is not considered. Kamilla explained that Ms Cox made her claim in March 2018 and received a decision in July that year. However, her appeal was not heard until April the following year, more than a year after she had made her initial claim. On recalling the event, Kamilla said:


We went to the appeal and I remember going into the panel and speaking to them before Lorraine came in and I said to them, you know, I said like is there no way round this? You know, obviously she has motor neurone, it’s a progressive disease. Of course, there’s going to be a deterioration in 12 months and I remember the legal member saying to me … I don’t call them by their first name and they don’t call me by my first name, and I remember him just looking at me and he shook his head and he says, Kamilla, I was up half the night last night going through this case and going through it and going through it again and he says, our hands are tied. He says, they are tied, and, this girl, you know, obviously she’s going to be getting worse and worse and worse and it’s awful and I could see the empathy in him. And he would be a hard nut panel member, you know, but that day, you could see that he had wracked his mind, you know, he had really thought and he said, if I could give her anymore, he says, ‘I’d give her the whole thing’, but we’re bound by the law of the benefit’.


The six-month waiting period linked to the definition of terminal illness had been raised as a point of concern by other practitioners some time before Cox was identified as a potential opportunity to address problems with access to PIP.


Defining ‘terminally ill’

Rowan, who works as a benefits advisor at a cancer hospital, had flagged up a problem with the policy’s determining criteria for who is considered ‘terminally ill’ and thought it should be evaluated. He said that ‘part of our job is to escalate things … what we would do then is to escalate it to the Law Centre to say “right, you know, there’s an issue here with how the social security system’s working, it doesn’t seem fair or logical and you know, is there a legal recourse to try and get that changed”?’.

However, Rowan said that prior to taking the issue to the law centre, he had participated in a quarterly meeting at the Department for Communities with representatives of PIP to raise the issue. This occurred shortly after the results were published of an independent review on how the PIP assessment was working in NI (also referred to as the Walter Rader report).58 Rowan recalled that most of the points raised in the assessment were accepted by the Department for Communities, but ‘what they said was that the one that recommended that the terminal illness six-month definition [be] removed and done on a clinical assessment, they said that they couldn’t. They said it was interesting but they couldn’t make a decision on it because there was no Minister’ (the Northern Ireland Assembly was suspended during that period). At that point, Rowan approached Oliver, who was a solicitor at the law centre.

Oliver recalled when Rowan came to him regarding the six-month rule, stating how unfair it was and asking whether there was merit for a legal challenge. Oliver agreed that there was, but needed a client to take the case forward. At the same time, according to Oliver, Ms Cox herself had been campaigning on the issue and had provided input to the All-Party Parliamentary Group for Terminal Illness, raising awareness of issues relating to terminal illness in Parliament.59 Oliver became aware of Ms Cox when he heard her speaking to the BBC with the frontline organization supporting her about what happened to her in the PIP case. ‘We identified her as a client’, he said, ‘and we made contact and said we might be able to take a case here’, and as such there were multiple organizations involved in the case before it went to the High Court. According to Rowan, the welfare benefits advisor who raised the issue with the law centre, there had been consideration of using a cancer patient for the case, but it was determined that terminal cancer prognoses are fairly straightforward. The degenerative nature of motor neurone disease, on the other hand, clearly illustrated why the current decision-making criteria were not fit for purpose, as non-cancer conditions, such as motor neurone disease, have unpredictable trajectories that make accurate prognoses and timescales difficult to assess.

On 7 July 2020, in Cox, the High Court found that Regulations made under the NI (Welfare Reform) Act 2015 resulted in an outcome that was ‘manifestly without reasonable foundation’.60 The Court found that there had been a violation of Article 14, Article 8 and Article 1 of Protocol 1 ECHR. It invited the parties to take time to digest the contents of the judgment and invite them to jointly present it with an agreed draft final order dealing with the questions of the appropriate remedies and costs.61

In Oliver’s own words, the High Court ruled there was discrimination in the case. He said:


There’s the group of people who have a diagnosis that they’re likely to die within six months, but subsequently live beyond those six months and continue to receive the benefit, and then the group who are terminally ill but aren’t diagnosed that they’re likely to die within six months, so the different treatment was found by the court to be discriminatory.


At this time, Ms Cox was also awarded more points, gaining access to a more appropriate amount of PIP. However, it took two years to receive this outcome. Following the judgment, the NI Assembly considered the case and passed a motion that the six-month criterion for terminal illness be removed from the Regulations (although this made no immediate change to the application of the existing Regulations).62

The Department for Communities appealed the judgment of the High Court and on 3 August 2021 the Court of Appeal gave judgment in favour of the Department,63 meaning that Ms Cox ultimately lost the case. The Court of Appeal recognized that her circumstances fell within the ambit of Article 14, but concluded that the difference in treatment between Ms Cox and a person suffering from a progressive illness whose death was reasonably expected within months was justified. The reasoning of the court is summarized as follows:


	- Ms Cox’s case is about whether and where to draw the line within the welfare system.

	- Parliamentary consideration was given to the definition of ‘terminally ill’ in 1990 and 2010. Evidence indicated that the system operated well in practice until recently.

	- There is no dispute that some special provision is necessary for those who might die as a result of a progressive illness in the course of the application process for benefits.

	- Extension of the SRTI [Special Rules on Terminal Illness] to those with a progressive illness as a consequence of which death can reasonably be expected would change the basis of the award from needs-based to determination by diagnosis.

	- There is an element of clinical judgement involved in the determination of prognosis and this is an adequate and acceptable tool in the circumstances.

	- One of the options open to policy makers is to have a test based wholly on clinical judgement. The court is not, however, in a position to consider factors, such as the robustness of compliance with a needs-based approach, the risk of diagnostic variability and impact on budget, which would be required to alter the current policy.64


Lord Chief Justice Morgan concluded that:


[T]‌he legislature has been involved in a detailed consideration of where to draw the line in this welfare benefit in 1990 and 2010. There has been continuing review of that decision since 2018. The Minister intends to submit a further proposed amendment to the Northern Ireland Assembly which will provide an opportunity for debate and reflection by the legislature. This is an area where considerable weight should be given to the views of the primary decision maker. These choices are for the political process and not for the courts.65


In June 2021, shortly before the judgment was issued, the Communities Minister Deirdre Hargey outlined her plans to extend the terminal illness provision to 12 months.66 The Court of Appeal noted this ministerial intervention in its judgment.67

The Social Security (Terminal Illness) Act (Northern Ireland) 2022, which came into force in April 2022, adopts a 12-month rule for terminal illness. The wider 12-month definition aligns more with that used by the health service in NI and the General Medical Council for end-of-life care.68 However, the Bill stops short of the Walter Rader’s assessment process recommendation in his independent review of 2018 that the clinical judgment of a medical practitioner, indicating that the claimant has a terminal illness, should be sufficient to allow special rules to apply, which is the approach adopted in Scotland. Speaking on behalf of the Committee of Communities, Kellie Armstrong, Member of the Legislative Assembly and Chair of the Assembly All-Party Group on Disability, commented that ‘although the Committee fully supports the Minister in bringing forward this very important legislation as a very welcome first step, I hope that it will not be too long before we see the Department gather the data that it needs in order to look further at a clinical judgement model. We welcome the Minister’s comment that the legislation is a staging post’.69

It is thus hoped that further legislative reform will take place in future to align the approach in NI with the Social Security Scotland model. While extending the six-month criterion to 12 months will benefit some people, it will undoubtedly still exclude others facing terminal illness with a predicted life expectancy beyond 12 months. This is a particularly salient point, given that Ms Cox was given two to five years to live and would still have been excluded from the extended provision. In addition to the barriers faced by her in relation to securing the appropriate level of PIP support, it is clear that the process to do so took far too long, a challenge that will be taken up in our analysis of what constitutes an effective remedy in Chapter 4.


Sufficiency of the individual remedy granted by the High Court

We asked Kamilla, who had worked closely with Lorraine Cox, whether being awarded the higher PIP benefit was a sufficient remedy. Was it a good enough outcome? Kamilla strongly felt that the remedy was ineffective:


Well, it’s good that she’s got the higher rate, but no I think from the beginning she should have got the special rules. She shouldn’t have had to fight this for two years, like she’s wasted two years of her life on the benefits system and it just doesn’t make sense, it doesn’t make sense that a young woman, and with three children who she’s bringing up on her own, [she] should have been using those two years productively with her children, has been focused on the system. And nobody can ever give her, or those two children, those two years back. They’re gone.


We asked Rowan the same question and he answered that he believed that the court case was a first step, but did not think it would make any difference to her:


It’s helping people going forward, he said, and it really just depends on the outcome of the work that’s being done by the Minister in the Department. You know, if they come back and say yes, anybody who is viewed as being a terminally ill patient by their consultant or a specialist nurse, then absolutely, but you just never know … they’ve all unintended consequences. If that is the case, then, you know, does the government then review the benefits system and how they deal with- you know, because at the moment if someone’s viewed as terminally ill and has less than six months, they pull out all the stops and everything’s done straight away for them. Will they continue to do that if there’s … you know, a lot more people … meeting that definition?


Rowan recognizes that Ms Cox herself will receive little benefit from the challenge she took on, as she is not likely to live long enough to see the process come to a satisfactory conclusion that prevents others from facing the same difficulties. He also raises an important concern about whether changing the definition in legislation will ultimately prompt changes to the benefits system if it is perceived that too many people will then qualify under the special rules.


Resilience: fighting for a collective remedy

Cox also demonstrates another aspect crucial to undertaking a legal case such as this, where it is clear from the start that the fight is going to provide minimal personal gain. The cost for Lorraine Cox has been extremely high, given she spent two years of her very limited timespan in legal proceedings. Not every individual has the strength and capacity to undertake such an endeavour, but Kamilla said that there was no stopping Ms Cox, describing her as ‘headstrong’ and unwilling to drop the case, despite the fact she was unlikely to receive a satisfactory remedy. ‘She’s like a dog with a bone’, Kamilla said laughingly, ‘and she’s just not letting it go.’ It is thus an important point to consider the burden on an individual level and the associated difficulty in finding someone who is able and willing to see the entire process through.

Despite the forthcoming partial successful legislative outcome of a prolonged legal process, questions remain as to the effectiveness of this remedial approach for Ms Cox, insofar as her route to justice did not resolve the violation, nor did it result in substantive change for those impacted by the legislation either through executive, legislative or judicial pathways (her particular circumstances would not be covered by the new Social Security (Terminal Illness) Act (Northern Ireland) 2022 that extends the six-month threshold to 12 months). The remedial gap in this case is particularly pertinent, given the length of time exhausted by the applicant who only had a limited time to live due to her terminal illness.


Postscript

Sadly, Lorraine Cox lost her battle against motor neurone disease in July 2022, but her bravery and tenacity in seeking justice has led to a change in the law that will help to guarantee SR provisions to make a crucial difference for some in the UK suffering from a terminal illness for a longer period as an essential support for their end-of-life decline.70


The right to adequate housing in Northern Ireland

We now turn to the challenges expressed by practitioners in NI regarding access to adequate housing, drawing attention to problems with respect to the availability of social housing, low housing standards, particularly in the private rental sector, tenants’ rights, as well as the historic legacy of the unfair distribution of housing between nationalist and unionist communities (with the former still disproportionately impacted).

We asked Esther, who works as a housing activist with a human rights NGO, what she perceived to be some of the most difficult issues to address. She said:


Housing is a huge one, especially in Northern Ireland because it’s so intertwined with so many other issues, you know. We’re not just talking about gentrification or people being priced out of areas or land banking, all those kind of things and the lack of social housing that all cities are dealing with. We’re also dealing with, you know, the legacy of the Troubles and the fact that still today there’s huge discrimination in housing in Belfast in the north, that’s been called out by the UN by the European Council for Human Rights, but it’s very hard to actually kind of really tackle head on in Northern Ireland. So, just for example, like in an area of Belfast where the Build Homes Now campaign was started, you have an area of the city which is kind of a mosaic of majority kind of unionist Protestant communities and nationalist Catholic communities. So, it’s a street-by-street almost kind of thing, but 94 per cent of the housing need in North Belfast is for Catholic families, minority Catholic and minority families.


These local tensions were foregrounded by all the practitioners we interviewed. Josie, head of a housing NGO, echoed concerns about the long waiting lists for social housing, which are exacerbated in particular areas. She said that the waiting list for social housing was just under 40,000 but was also on an upward trend and still growing. She estimated that approximately 1,500 new social houses are built per year, all undertaken by housing associations. However, ‘to seriously tackle the waiting list’, she said, ‘they need to be doing at least double that’. In line with Esther’s comments about the difficulties related to sectarian tensions, Josie explained:


Even if you could build a hundred extra homes tomorrow, you’ve got to be able to build them in the right place for them to relieve that [pressure] do you understand what I’m saying? You need this, but sometimes the land, available land, isn’t where the pressure for housing is the greatest, and it’s not as easy as saying … just move to the other side of Belfast because that’s where the land is and we’ll build houses … because it’s just not as easy as that.


Josie went on to say that the three groups whose access to social housing is disproportionately impacted are young people (under the age of 35) on low incomes, people from Black and Asian minority ethnic communities, and lone parents. Some of them are excluded from the social housing list because they are not eligible, she says, but mostly it is because they do not attract sufficient points to qualify for social housing and are therefore pushed into the private rental sector. And this is where Josie believes there are even greater difficulties to access what she would consider a secure and decent home, because in that sector, she said, are the poorer standards and poorer regulations.

Despite the fact that many more households are living in the private rented sector than in the social rented sector, the sector lacks a regulatory framework and tenants have virtually no protection. The interviewer asked Josie why the private rental sector is so unregulated and she answered that ‘we have a lot of private landlords who also sit in our Assembly … ideologically there’s a view that it’s the private sector and the government shouldn’t intervene, you know. So, there’s all those, and then put on top of that the disruptions to the policy and legislative making processes’. The latter point is also closely linked to extremely low and outdated housing standards in NI.


Outdated fitness standards in the private rental sector

Josie explains that fitness standards are extremely low compared to the rest of the UK and there is no security of tenure. The current fitness standards, Josie said, date back to the early 1990s, meaning that the condition of a home which meets these standards is actually very poor. For example: ‘[O]‌ne socket in a room is considered to be an adequate provision of heating, you know. So, one socket in a room that would allow you presumably to plug in an electric heater or something is considered to be adequate heating. Now if you happened to need that socket for anything else … that’s pretty basic, isn’t it, I think in this era?’

Josie expressed frustration that the outdated standards are tied, at least in part, to the fact that due to political dispute, the Northern Irish Assembly did not sit for years at a time, impacting on processes to advance political change. She said that ‘it’s like we’ve been talking about these things for years, and literally, literally there’s about to be a change and then suddenly you have no assembly for four years and nothing happens, nothing happens, it just all goes into limbo’.

Furthermore, in terms of access to justice and opportunities to challenge SR violations within the private sector, Josie highlights that things are ‘significantly worse’ for private tenants than those in social housing. Even with mechanisms in place to protect social housing tenants, access to justice is not guaranteed, she says. Josie lauds that within the social rented sector there are quite well-established kinds of frameworks for redress, and she says:


Both internally, within the social landlords themselves, but then even outside of that, because there’s obviously the ombudsman and also there’s access to the courts, so you know, if landlords are trying to bring possession claims against social tenants, that has to go to the court, so therefore there is an opportunity to defend the action and there’s also the opportunity to appeal. There’s you know, access.


However, she quickly points out that it is not necessarily a level playing field, because inevitably the landlord will be represented by probably quite a professional, highly paid legal team, whereas on many occasions the tenants may not even turn up. And if they do, Josie says, it is unlikely they will be represented. In fact, she says, ‘most of them don’t even turn up because we find that they’re encouraged by the landlord not to turn up, you know, because the landlord kind of indicates to them that it’s not really worth their while, because this is a fait accompli’. It is clear from Josie’s comments that simply having mechanisms in place to access court proceedings is not enough when there is a complete absence of equality of arms.

This lack of equality of arms was also noted in the Scottish case study in relation to housing and eviction cases. Freya said:


We sometimes forget, or there’s sometimes a perception that these are eviction cases that are just about nonpayment of rent and all that is required is negotiation of repayment arrangements, when these are actually legal proceedings with lawyers acting for the landlords and rarely lawyers acting for the tenants. So, the statistics on people who are accessing lawyers to represent them are stark. Yet when you have a lawyer in who is looking at the paperwork and who is identifying whether things are done properly, i.e. when equality of arms are there, it makes a stark difference to somebody, as I say, keeping their house or not. Or at least, how their case is dealt with.


This would appear to represent a cross-jurisdictional issue with regard to unmet legal needs in terms of access to appropriate legal support in relation to the right to adequate housing.

Another barrier identified in NI is that many private landlords are now refusing to accept tenants who rely on social security benefits, driven by changes in the housing allowance under Universal Credit, which is less generous than the housing benefit it replaces. The ‘no DSS’ approach (no Department of Social Security), as it is referred to, operates covertly, as landlords will not openly admit to this, but Josie knows that it is happening, constituting a significant barrier to adequate housing based on the source of a person’s income.

The limits placed upon legal and political progress in NI are intertwined with ongoing tensions relating to sectarianism, creating additional challenges for accessing justice for SR in NI. This case study highlighted how narratives about the conditionality of rights led to unfit, dehumanizing practices and limited access to effective remedies. These dynamics mirror challenges faced by various groups of rights holders across jurisdictions.


Conclusions

The case studies we have presented here have each provided glimpses of wider issues across the social welfare landscape. Each of them illustrated examples of processes and mechanisms that work together to constitute the jurisdictional frameworks for SR and the systemic gaps in the access to justice journey. Some thematic areas emerge across our case studies, including SR (provision and accountability) gaps when public functions are privatized, poorly planned and executed digitization of welfare provision, the complexities of multiple levels of governance and the fragmentation of services, as well as deprioritization, defunding and withdrawal of key services, including legal aid, advice and legal representation. We see that the burden of challenging the system rests with those who also carry the burden of widespread system failures, shortcomings or poor decision-making processes. The siloed nature of legal issues into distinct fragmented issues from street-level provision all the way up to departmental policy means that the indivisible nature of rights, and the clustered nature of violations, goes unnoticed and unaddressed by the justice system. For example, the cost of rent, the provision of social security, the rise of cost of living and the inability to pay for food, goods and energy are not dealt with as interrelated policy issues. The proliferation of ‘banks’ for those facing destitution reflect this fragmentation – there are food banks, white goods banks, baby banks, bed banks and so on. The research strongly suggests that more money, rather than vouchers, or fragmented ‘banks’ is the most appropriate and reliable way to lift people out of destitution and meet their particular needs. There are also, particularly within the devolved context, significant difficulties associated with clarity of competency over different areas of law when reserved and devolved issues collide, such as in relation to social security, housing and immigration.

Fragmentation, complexity and the automation of decision making as well as the accumulation of dehumanizing policy (such as in the case of asylum seekers) can manifest into a system that practitioners identify as ‘cruel’ and ‘absurd’. Our analysis suggests that more interdisciplinary research is required to delve deeper into the decision-making sphere around cultures of denial and disbelief in the provision of care to those in need.71 At times, the research suggests that policy fragmentation was specifically designed to worsen the conditions of those impacted and this was not always under the guise of ‘incentivization’, such as in the problematic cases of lone parents, the benefit cap and the disproportionate impact on women and children. Other examples draw on discriminatory discourses that dehumanize groups, such as asylum seekers whose needs are determined by their immigration status rather than as human beings, suggesting there is deeper injustice at play. The environment in which both immigration and social security provision is administered is more than ‘hostile’ – it can be cruel, dehumanizing, absurd, irrational and violent. This violence becomes embodied injustice for those who bear the brunt of SR violations.

The case studies reveal that courts are often reluctant to engage in matters of economic and social policy reserved to the executive/the legislature. In both the Cox and Pantellerisco cases, we saw an initial decision that upheld the rights of the individual and in both cases the upper courts took a more deferential position on appeal. These cases draw on discourses that prioritize the role of the legislature and the executive in resolving issues relating to resource allocation on matters of social policy. In the Cox case, we saw multi-institutional dialogue between the executive, judiciary and the legislature on the very difficult circumstances faced by those with a terminal illness, and ultimately the NI Assembly passed legislation which attempted to strike a fairer balance in response to Lorraine Cox’s case, even though it would not have improved her situation. In the Pantellerisco case, we saw a similar dialogue emerge, where the DWP acknowledged shortcomings in the social security system and indicated that internal processes to ‘test and learn’ should remedy any such shortcomings. And yet, there is still no change to the system. The lack of sufficient parliamentary scrutiny of welfare-related legislation was flagged by our practitioners, who appealed for more effort from Parliament to properly interrogate the implications of government policy on social security outcomes. As Tobias claimed, ‘it shouldn’t be the case that when lawyers come to a situation, it emerges that we’re the first people to think about it’. Likewise, government decision makers, he argued, should ‘spend time thinking about the implication of laws that affect hundreds of thousands if not millions of people in quite some detail’. Tobias was, he told us, ‘astonished’ that this often does not happen. Worryingly, in the NI evidence we heard, there was simply no functioning legislature or executive; rather than inertia, it was a governance void.

It is of concern that there is a reluctance of the court to engage in circumstances like that in NI, where there was an absence of a functioning government. Our evidence suggests that courts must be more proactive in circumstances where (a) there is a governance void, (b) where there are legislative blindspots, or (c) where there are examples of legislative and/or executive inertia. Indeed, as we will explore further in the next chapter, it is exactly in these types of circumstances that courts need to interrogate further, and to hold decision makers to account, in justifying their approach. At the very least, this would enable multi-institutional accountability where the court can draw attention to shortcomings, if not issue remedies that directly address them. Finally, and in a similar vein, our practitioners’ stories highlighted that because SR are not incorporated as legal rights, all of our decision making, appeals processes and jurisprudence occur without the backdrop of human rights (short of limited ECHR claims). And this is where the greatest added value of social rights as legal rights can be understood. The absence of normative standards according to international human rights obligations (as outlined in Chapter 2) cascades into a litany of violations in people’s daily lives. These violations are deeply embedded in the system, and marginalize groups through processes of structural injustice that operate without checks and balances. An important part of making these injustices visible is to render them open to scrutiny. Social rights as legal rights provide a means to do this.

We now delve into our analysis to examine more closely the various elements that constitute the access to justice journey (and the barriers people face) using the normative international human right to an effective remedy as our conceptual framework for justice.
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The Access to Justice Journey: From Violation to Remedy

Access to justice has often been understood in a narrow sense, relating to the most fundamental barriers people face in having a chance to access a legal process such as access to advice, access to legal representation and access to legal aid. While overcoming these barriers is key to enabling people to access justice, the research also revealed that the access to justice journey requires us to take a step back and view it from a much broader perspective. There are significant gaps that require to be addressed across this journey to enable change.

The easiest way of explaining the gap between the narrow and broad understanding of access to justice is to think of the journey as crossing a large mountain range. To reach the first summit, those at the start of the journey must contend with the immediate barriers they face. These initial barriers may be the only ones that are visible. However, once the first peak is reached, more and more peaks come into view. This briefing explains how to broaden our conception of access to justice beyond those initial barriers towards a conceptualization of access to justice that results in an effective remedy for a violation.


Awareness and legal consciousness

The first barrier identified relates to what is referred to as ‘legal consciousness’ or an awareness of rights and legal processes. In other words, how can anyone claim their rights if they do not know that the rights exist? The research suggested that people are in the dark and without more human rights knowledge, education, information and awareness raising they could not be expected to know their rights, much less claim them:


People don’t understand what their rights are, that they do have these fundamental social rights, you know, they’ve been undermined. Since, between civil and political rights and social rights, social rights are definitely the poor cousin but I think it has just become a point where it’s desperate. Yet politicians I don’t think are being held to account for it, you know, you don’t see it on the news enough. Poverty is not reported on.’ (NI, Chloe,1 Volunteer)


People need to know about their rights and the processes available to claim those rights before the access to justice journey can begin. Our research suggested that practitioners are concerned that:


	(1)people do not know that the rights to housing, food, fuel or social security exist:



So for example, when we went into Leith and we chatted to people about their right to housing and they were like ‘right to housing? What are you talking about?’, you know, ‘what do you mean we’ve got a right to housing?!’ They didn’t know that that was there and they thought that it was all about lawyers taking human rights cases. So the narrative about human rights wasn’t very clear, that this could be in practice for people. (Scotland, Carole, Consultant and activist, NGO for human rights)



	(2)or how to challenge a violation of their rights because they don’t know about the processes available to do so, or where to go for help:



The general feeling is that people don’t tend to challenge their rights because they don’t know how to and actually you need somebody there with a lawyer’s hat on or whatever to help you do that. (Wales, Kim, Programme Manager, NGO to combat food poverty)


This means that we do not know the full extent to which people remain ‘in the dark’ about their rights and how to claim them: ‘We often talk about this in work when we have cases, you know, people coming to us with issues. We often think how many more people experience this issue but didn’t know where to go to’ (NI, Josie, Chief Executive, NGO for housing).

This can mean people who are facing SR violations can be further stigmatized and marginalized because the system is not designed to protect their SR:


I think a lot of people just don’t know where to turn … I think services often struggle to be there when people need them because people typically get to a place of crisis, so they’re living in vulnerable circumstances and they’re dealing day to day with multiple extremely stressful life events that are pushing them to that point, where they are at risk of destitution. And if they’re not engaged with agencies, and we’re seeing this a lot in the pandemic, these aren’t people who are problems, you know, to society, so, they don’t have a social worker, they might not be working or getting any help from mental health service providers and so on. You have to be quite ill to meet the threshold to be allowed to even kind of get support from those teams, so lots of people just aren’t on the radar and people, because of the stigma and the social kind of pressures, of not admitting that you need help. Poverty’s highly stigmatized in our society and people don’t reach out for help. Well, they don’t even know where to turn. (Wales, Eva, Development Manager, NGO to combat child poverty)



Emotional, financial and legal resources

People need legal and financial resources to support them on their journey to finding a remedy for a legal problem. This can sometimes be referred to as ‘legal capability’. However, the research also demonstrated the need for additional resources over and above purely legal ones, including emotional resilience, stamina, strength and overcoming fear.


Financial resources

There are significant barriers in ensuring access to justice because of a lack of appropriate funding. Prohibitive costs for pursuing legal cases are a significant barrier in ensuring access to justice. Legal aid acts as an important pillar of the justice system and provide a form of protection so that people can pursue important cases in order to resolve SR violations:


Any risk of having to pay the government’s cost just totally outweighs anything that they would personally gain from the case. So although we would do stuff pro bono, we would do it – not charging, the real problem is the costs risk of them having to pay the Secretary of State’s costs if they were unsuccessful, so legal aid provides costs protection. It means that if a case is unsuccessful, essentially it’s the legal aid agency who steps into the client’s shoes and one bit of government pays the other bit of government, you know. It’s all a bit of emperor’s new clothes type thing. But legal aid provides clients cost protection, and that’s what I want. (England, Claire, Solicitor related to the Pantellerisco case)


As discussed in Chapter 3, LASPO has effectively ended legal aid provision for legal problems encountered in relation to debt, welfare benefits, employment, education, most housing disputes, private family law, non-asylum immigration, clinical negligence, consumer or contract disputes and criminal injury.2 While exceptional case funding is available on the grounds of a breach of human rights, the definition of human rights is restricted to those falling within the ambit of the ECHR or retained EU law, excluding most economic rights and SR by extension.3 The removal of legal aid for social welfare issues has had a chilling effect:


The operation of the benefit tribunal is quite different, say, from the employment tribunal or the immigration tribunal. I think it’s a far less formal context. It’s a context in which legal aid isn’t available for people to be represented by a solicitor and so I do think it’s more informal. I think that errors in law can far easier go unnoticed. It’s perhaps an issue that is silenced because people don’t necessarily know that they’ve missed out on the basis of an unlawful decision. (Scotland, Freya, Solicitor, NGO for housing)


While there are different legal aid regimes in Scotland and NI, similar problems are faced in terms of access to appropriate and sustainable funding for advice services and legal representation. This can impact the type of advice and representation available to people. For example, legal aid funding does not cover all the costs of advice and representation, meaning that it becomes very difficult to support access in areas relating to SR in a sustainable way. This has inadvertently created potential barriers through the increasing likelihood of advice deserts both geographically and in terms of the sufficiency of the numbers of solicitors providing a particular service within a specialist field of law.4 The reluctance of private providers to engage in these fields may be caused by the complexity and unsustainability of this work as a field of private practice: ‘You don’t have many, if any, legal aid high street firms or legal aid firms doing housing and only housing. Because it is not sustainable. So I think that that in and of itself is a human rights issue’ (Scotland, Freya, Solicitor, NGO for housing).

For example, some providers of civil legal assistance must subsidize their work via other private practice or grants, meaning that not every hour worked on legal aid cases is paid. Respondents to a Scottish government consultation on legal aid reform highlighted concerns that housing, debt, employment, domestic abuse, immigration and asylum were areas currently poorly served by private providers (meaning an overreliance on already stretched third sector organizations) and that gaps in funding exist across these areas, for example, in relation to reasonable adjustments for people with disabilities, or in responding to mental health issues that intersect with all of the areas of concern they raised.5


Legal advice and representation

Advice services operate across different tiers (frontline, advice centres, lawyers, advocates and barristers). Sometimes advice will be required at only one of these tiers or it may be required across all of them. There are various barriers faced in accessing appropriate advice. First, there may be insufficient funding for one or more of the tiers (see the preceding discussion):


The big problem at the moment is the lack of advice following [legal aid cuts] it goes together with law centres being under enormous pressure and often having to close and similar pressures on the Citizens Advice Bureau, which are a crucial part of the structure. (England, Roland, KC)

What used to happen before was you had a kind of ‘legal aid light’ at any stage in the social security system. So if you were seeking a mandatory reconsideration you could get legal aid for help with that, if you were doing a tribunal you could get legal aid for help with that. And the legal aid wasn’t for representation, it wasn’t a forced certificate where you like pay your lawyer an hourly rate for turning up in court, it was just a fixed fee that organizations could get. But it meant also that organizations could pay for reports using the state’s money, so it kind of enabled claimants who got advice to have some sort of equality of arms in terms of obtaining evidence-, commissioning evidence. That went in 2012/2013 and the number of expert welfare rights advisors plummeted. (England, Miles, Welfare rights advisor, NGO to combat child poverty)


There can be an overreliance on one tier of advice. For example, sometimes specialist legal advice is required. The lack of appropriate funding in areas of social welfare law means that there are not enough lawyers specializing in these areas of expertise:


So if it’s about services that can provide advice and help people challenge and have their rights enforced, I’m worried. I obviously look at it through the lens of like legal advice and that’s not to say all these cases, most housing issues and homeless issues … will be dealt with without a solicitor. But at the end of the day, in the context of homelessness for example, it’s judicial review that’s the remedy. Where you would need a solicitor, and in many of these eviction cases it is court proceedings, we’re overly reliant-, not overly reliant, we are dependent on charities and you know, Citizens Advice Bureaus and all of these organizations are doing everything that they possibly can. We have to ask ourselves why is there not a body of social security lawyers there to tease out what are really complex areas of law. Social security – like immigration law – changes all of the time. (Scotland, Freya, Solicitor, NGO for housing)


Second, even if one tier is engaged, it may not be obvious or easy to access the next level. For example, there may be insufficient funding or legal aid to enable access to legal advice or it may not be clear to frontline advice services where to turn next for legal advice:


I’ve spoken to people in charity sometimes and they don’t even know anything about judicial review or they don’t know about legal aid, they just don’t know. Obviously people are coming to them with their issues and they might say to them, ‘oh well, we’ll try and write a letter to the local authority or something’. They never give them the legal option because they’re not aware of it. (Wales, Matthew, Solicitor, private law firm)


People who access appropriate legal advice and representation do better than those who do not. This means that, even for access to justice avenues where lawyers are not a requirement of the process (such as ombudsman or tribunal services), there is a disconnect between those who are able to access legal advice and representation and those who are not:


Statistics from the tribunal appeal service suggests that people that have advice and representation do better than those people that don’t … we know that because in the rest of the UK, but also here in Northern Ireland because of funding restrictions, I’m sure that the situation’s the same in Scotland, advice services are so stretched, you know, their capacity at the best of times is low. (NI, Chloe, Volunteer)


This can result in an unlevel playing field, where those who do not receive legal advice and representation are ill-equipped to access justice and sometimes an unrepresented litigant on one side will face a legal team on the other, meaning that it raises an ‘equality of arms’ issue. For example, in NI, as we noted in Chapter 3, Josie told us:


Now of course it’s not necessarily a level playing field, you’ll know that, because inevitably the landlord will be represented by probably quite a professional highly paid legal, whereas on many occasions the tenants may not even turn up … they may not be represented, it’s unlikely they’ll be represented in fact. Most of them don’t even turn up because we find that they’re encouraged by the landlord not to turn up, because the landlord kind of indicates to them that it’s not really worth their while because this is a fait accompli. (NI, Josie, Chief Executive, NGO for housing)


Similarly in Scotland, Freya explained:


We sometimes forget, or there’s sometimes a perception, that these are eviction cases that are just about nonpayment of rent and all that is required is negotiation of repayment arrangements, when these are actually legal proceedings with lawyers acting for the landlords and rarely lawyers acting for the tenants. So the statistics on people who are accessing lawyers to represent them are stark. Yet when you have a lawyer in who is looking at the paperwork and who is identifying whether things are done properly, i.e. when equality of arms are there, it makes a stark difference to somebody, as I say, keeping their house or not, or at least how their case is dealt with. (Scotland, Freya, Solicitor, NGO for housing)



Emotional resources

The research demonstrates that in order for the very few cases that make it all the way to accessing a formal legal process (and even fewer that reach a remedy at the end of the journey), each depends on the individual person taking on an immense emotional burden. It could also relate to the additional stress and burden of fighting an individual case on top of the reasons for bringing the complaint:


And then when I’m going to the different agencies, like housing rights and they’re saying, ‘well you have to do X, Y and Z’, they potentially don’t have the capacity to help you to do that. And I know that [the client] doesn’t have the capacity, she doesn’t have the legal capabilities to like go through the three stage complaint process that she has to go through. (NI, Chloe, Volunteer)


For example, those in housing stress, facing financial difficulties, contending with mental or physical disabilities or other complex, intersectional problems may already have depleted physical and mental resilience before contending with a legal dispute. The legal justice system often siloes issues into standalone legal problems, whereas violations of SR are more likely to be ‘clustered’:


They’re not able to reach all those people that are going through these tribunal appeal processes by themselves. And if they are, they then find that the individual that they’re helping has a cluster of problems that may be stretching to housing. So maybe they come with a social security issue, then they find out that they have a housing issue, then they maybe have a family issue, a family law issue … It’s so difficult to like unravel a health issue, mental health issue, to unravel all of those separate issues. I was talking to an advisor on Friday and she was saying that at the minute during COVID they have 15-minute slots for people. (NI, Chloe, Volunteer)


In addition, SR violations often impact multiple people at the same time. In other words, they are systemic in nature and relate to a structural problem that is impacting many people. However, the legal system leans towards relying on individuals to challenge the system without the power of a collective challenge and this can place an unfair burden on an individual:


There’s definitely a role for individuals trying to get recourse as well. What there isn’t is a strong enough structure in place to be able to enable to do that easily without breaking them down mentally, physically, emotionally, you know. If you’re already marginalized and then you’ve got to fight the system which is completely stacked against you – you know what? You really don’t have a lot of [hope] for success unless you’ve got resilience coming out your pores. (Scotland, Carole, Consultant and activist, NGO for human rights)



Fear of retribution

In addition, there is the fear of potential retribution for challenging a case, something that in practice can manifest as subtle or explicit worsening of circumstances for the person complaining. ‘I have definitely found that since we have been advocating on [her] behalf, that she has definitely been gaining even more maltreatment from the housing executive.’ (NI, Chloe, Volunteer).

In some cases, this fear may be placed on the potential backlash of raising a complaint or drawing attention to a vulnerable situation, ‘[They] might never approach the authority because they’re worried that they’re going to be deported or detained because they think they’re illegal’ (Scotland, Freya, Solicitor, NGO for housing).

This fear can become a reality, creating a significant and often invisible barrier for access to justice. A practitioner emphasized that fear of consequences when defending yourself in the face of rights violations was not entirely misplaced. They expressed dismay that they could not:


Give people assurances that nothing bad will happen if they complain, because sometimes things do happen when people complain and they’re the ones that deal with it, I don’t deal with it. I dealt with one example that I always think about, of a woman during the evictions, like after Serco had made the evictions and we were working with a lot of lawyers to get people represented in court. Anyway, I had this woman … the court had placed an interim interdict … the interim interdict says that they can’t move you until the Ali case had been decided … she called us saying ‘Serco have said that they’re going to come and evict me today’, so I called Serco and was like ‘are you aware that there’s an interim interdict on this property and you will be breaking the law if you move her?!’ and they didn’t know! And they were like ‘oh thank you for telling us’ like ‘she won’t be moved’. But then there’s this system in place where if somebody doesn’t move, either when they come to evict you or they come to move you to a different property, it’s called a ‘Failure to Travel’, so if you refuse to get in the van and go, they issue a Failure to Travel message to the Home Office and then your asylum support stops. So even though they would have been breaking the law if they had moved her, they still issued the Failure to Travel notice so then her asylum support stopped. (Scotland, Abigail, Evictions caseworker, NGO for asylum seekers)



Complexity of the journey: getting ‘stuck in administrative mud’

The complexity of the access to justice system is not easy to navigate. Often people may prefer or be required to resolve a dispute through an informal route to justice. This could be, for example, through a complaints process, appeal mechanism or alternative resolution process. Sometimes these processes result in positive results that deal with the SR issue:


I did a Survey Monkey thing where I asked people ‘Have you downloaded a letter, what happened?’ Really high percentage, something like 86 per cent or something of people who said that they’d used the letters in one way or another, it had resolved the issue for their client … They send a pre-action letter, actually send it as a pre-action letter to the DWP. The DWP will say ‘we do not accept your argument, you’re completely wrong and judicial review is a remedy of last resort. However, in this instance a mandatory reconsideration decision has been made’, which actually has resolved the issue for the client. So it’s sort of an indirect success … when I’m training advisors and say ‘never expect them to accept your arguments, never expect them to agree with you because they will always disagree, but what you’re looking for is to see whether there is a consequential change’. If [DWP] say, ‘we trust that no further proceedings will ensue because we’ve issued a mandatory reconsideration decision in your client’s favour’, that’s a success. (England, Jane, Welfare rights advisor, NGO to combat child poverty)


The complexity of the system compounds the barriers people face in accessing justice and the most appropriate path to justice is not always clearly identifiable. Some routes to justice could be via a complaints mechanism or an internal appeal process, like mandatory reconsideration, or it could be via broader institutional avenues like directly appealing to Parliament or government, as was the case in Wales that we noted in Chapter 3:


We convened a group of young people to meet with our First Minister just before Christmas, at his request. I mean, it came out quite late in the day but we managed to get a good group of young people together and they raised a number of issues around mental health, schools returning. And he did refer to that and his Education Minister referred to engagement he’d had with young people fairly recently, in terms of informing his decisions around COVID. Young people also then raised, at that meeting, that they weren’t getting sufficient information around COVID in a child-friendly manner. Within a week, we had a meeting of senior comms leads across Welsh government officials. (Wales, Sam, Policy developer, NGO for children and youth)


However, these paths can be mired with difficulties. While they may sometimes result in positive outcomes, this is by no means guaranteed, and can prolong the violation and delay the remedy: ‘They informed me that we would have to go through the whole of the housing executive’s internal complaints procedure, which is going to take another-, I don’t know how long it’s going to take. I don’t even want to look because, as I say, it’s so time-consuming’ (NI, Chloe, Volunteer).

These routes do not necessarily guarantee human rights compliant outcomes, nor do they ensure accountability for violations of rights when they occur: ‘It’s easy to get those public appearances and public declarations of support. It’s extremely difficult to see actual change and movement. So, how do you translate that kind of public expressions or, like informal expressions, like unanimously pass motions and to bring about any actual change’ (NI, Esther, Housing activist, NGO for human rights).

Formal legal processes also exist via tribunals, ombudsmen and courts. While there are many positives to encouraging resolution through alternative routes, there are also potential setbacks to the complexity of the pathways available and the danger that people can get mired ‘in administrative mud’. Ultimately, many practitioners argued that courts must be available, at least as a means of last resort, to ensure a remedy:


The courts are the best remedy because if you try and introduce some, kind of ombudsman or commissioner or something … something that might not work really, I don’t know … I think the courts are the best safeguard, the best safety net, but the problem is access to funding and access to lawyers who know what they’re doing, because there aren’t that many. Again, in Wales there’s literally two or three lawyers like me, so I think access to justice both in funding and knowing and lawyers is the problem. But I think ultimately it should be the courts who decide these things, because they’re so important and I think if you try and add another type of ombudsman or something like that, it’ll just get mired in the administrative mud actually. (Wales, Matthew, Solicitor, private law firm, emphasis added)


The system is so complex that even those who work in it on a day-to-day basis may not know the best route forward. It is not always clear what route to justice should be prioritized for an individual in the particular circumstances, and how they can reach a satisfactory and timely remedy: ‘It’s not clear to people. You can never know, I think, as an individual citizen or resident rather, of Wales, what steps you’re supposed to take [laughs] and who’s supposed to help you. And for even sort of fairly well-informed and experienced advisors this can be difficult’ (Wales, Eva, Development Manager, NGO to combat child poverty).


Adequate and effective access to justice

For those cases that manage to proceed to a formal legal forum, there are a number of significant barriers to ensuring that a SR violation is addressed:


First, the UK’s domestic legal system does not include statutory or constitutional SR, meaning that when cases are adjudicated, they are not with reference to substantive SR standards.

That’s probably our most typical kind of case, in terms of disrepair and fitness, would be this lack of heating, and then condensation, damp throughout the house, and then all the kind of potential health ramifications that come with that, particularly if you have young children. Now, you see, there’s very, very, very little in law that we can do about that, because it’s not actually breaking any- you know, that is complying with the standards, so it’s very hard to do anything. I mean, that’s never getting into any court because there’s no challenge for it. And in those sort of cases you just have to work with environmental health officers, they will kind of serve notices on landlords to try to get them to take action, not install heating or not upgrade heating, but just to maybe take action on the symptoms rather than the cause, but it’s not really a satisfactory solution. (NI, Josie, Chief Executive, NGO for housing)


In addition, courts are reluctant to get involved in economic and social policy matters that are deemed to fall within the sole remit of the legislature and the executive:


There’s a very strong feeling of reluctance in the English higher courts to start actually deciding on social and economic policy, to be honest … this is at the top of my mind in a way, because back in late October I was arguing a case about the two-child rule, which says that for child tax credits, which is one of the major means tested benefits, you can’t get benefit for the third and subsequent children born after April 2016. But that feels to me like a pretty draconian rule, given that the benefit is a subsistence benefit. It’s a benefit to provide for basic needs and so you’re just not providing for the basic needs of the third and subsequent children. But the court is terribly reluctant to get into it at all. They just say that sort of judgment is essentially a political judgment. (England, Roland, KC)


This is a frustration for practitioners because it means they are often trying to make arguments by using less appropriate legal structures to protect SR or trying to fit a ‘square peg in a round hole’. One route to challenging SR violations has been to make arguments that the decisions, policies or statutory framework fall short of a reasonable standard so much so that they can be deemed irrational and therefore unlawful. The reasonableness test in UK law relies on the Wednesbury reasonableness test.6 The threshold for a finding of unreasonableness under this test is a very high one: an action (or omission) must be ‘so outrageous and in defiance of logic … that no sensible person who had applied his mind to the question … could have arrived at it’.7 In recent cases involving challenges to social security measures, the court has further raised the threshold for those cases involving economic and social policy, meaning that such cases are not open to challenge on the grounds of irrationality ‘short of the extremes of bad faith, improper motive or manifest absurdity’.8

Compliance with economic and SR law requires a broader reasonableness test.9 The types of questions asked in a broader reasonableness assessment include the extent to which the measures taken were deliberate, concrete and targeted towards the fulfilment of SR; whether discretion was exercised in a nondiscriminatory and non-arbitrary manner; whether resource allocation is in accordance with international human rights standards; whether the option adopted is the one that least restricts rights; whether the steps were taken in a reasonable timeframe; whether the precarious situation of disadvantaged and marginalized individuals or groups has been addressed; whether policies have prioritized grave situations or situations of risk; and whether decision making is transparent and participatory.10

One practitioner noted that the court, at the very least, may be willing to engage when it is clear that a decision has been made by the legislature or the executive and there has been insufficient weight given to the potential impact of a policy:


What things boil down to is a political decision about two imperfect situations that have both been fully scoped out, but I often get the sensation … the decision makers in government have just not confronted the true complexity of the decision that they were making … It’s right that people spend time thinking about the implication of laws that affect hundreds of thousands if not millions of people in quite some detail. And I sometimes find it astonishing that so much law is made without that sort of analysis how is it as a society we make provision for lots of clever people to spend lots of time thinking about the colour and shape of sweet wrappers, but when it comes to how we provide the basics of systems income for millions of households with children, it’s just like, oh wow, this will probably do … there’s a bit of a disconnect there and as I say, I think a lot of the litigation that I do with [name of organization] is fundamentally an accusation that the state just hasn’t thought about a problem perhaps. And you know when we succeed the court is very frequently accepting that the problem hasn’t really been confronted. And when we fail, they tend to be saying, and quite rightly, it’s not the courts’ job to say – but they’re often saying, well, they’ve done it, you know, they’ve grappled with this enough and so we’re not going to intervene. (England, Tobias, Barrister)


Other avenues for seeking to protect SR include under the ECHR. The ECHR is incorporated into UK domestic law via the HRA 1998 and the devolved statutes, but the ECHR does not extend to economic or SR. The UK has agreed to be bound by international treaties that protect economic and SR, but has not incorporated (embedded) them into domestic law. This creates an accountability gap for the UK and makes it difficult for practitioners to use a treaty that is essentially unfit for purpose in terms of making economic and SR claims (because it is not designed to do so):


Yeah well obviously they don’t really stand on their own in the ECHR, they’re not incorporated, so they’re not part of domestic law. They can obviously illuminate the arguments that you might have about nationality or discrimination in domestic law or even buttress the argument with references to international obligations. My own experience, that’s just been where I’m coming from recently, it’s quite difficult to really gain much added value as an advocate for the international conventions to social and economic rights and you can’t litigate them by themselves because [they’re] not incorporated. (England, Roland, KC)


Incorporation of international law into domestic law means embedding legal standards as set out in international law and making them enforceable at the domestic level.11 A broad definition of incorporation includes a domestication of treaty provisions in a way that is completely contextualized within the specific constitutional setting from which it springs. Compliance with international human rights treaties can occur through domestic internalization of international norms by way of a variety of means.12 Ultimately, the most robust form of incorporation is to grant a direct or indirect form of domestic recognition to international human rights law that is enforceable and coupled with effective remedies.13 There are now advanced processes of incorporation in Scotland14 and similar proposals in Wales.15

The UN human rights monitoring bodies have advised that the fulfilment of human rights requires states to take action at the domestic level in order to create the necessary legal structures, processes and substantive outcomes for human rights protection. Several UN committees have recommended that the UK both incorporates international human rights law and ensures effective justiciable remedies are made available for noncompliance.16 For example, the Committee on the Rights of the Child suggests that fulfilment of international obligations should be secured through the incorporation of international obligations17 and by ensuring that effective remedies, including justiciable remedies, are made available domestically.18 The UN CESCR has called for justiciable remedies for violations of economic and SR.19 The Committee also indicates that a blanket refusal to recognize the justiciable nature of SR is considered arbitrary and that, ideally, SR, as well as economic and cultural rights, should be protected in the same way as civil and political rights within the domestic legal order.20

The lack of legal incorporation of SR, whether that be explicit, implicit, direct, indirect, holistic or sectoral, means that practitioners are left without the appropriate legal routes to litigate SR on their own merits:


The limitation is that because we haven’t incorporated [the] international covenant and economic, social cultural rights, we are having to run cases about unfairness in the benefits system – the main way of challenging them, is through Article 14 discrimination claims under [the] ECHR. So, Article 14 in conjunction with A1P1 [Article 1 of Protocol 1] and then Article 8 potentially. And you know it’s putting a round peg into a square hole, for example. So in relation to the main challenges of the benefit cap, 70 per cent of those being affected pre-COVID were lone parents. You’ve got a work incentivization measure which is singling out lone parents, so you have to justify what it is about lone parents that singles them out for such punitive treatment. But that’s because of a variety of issues as to how we got up to the Supreme Court and the lack of full substantive arguments … down below it was treated as a discrimination case, whether an exception should be made for lone parents. And well to me that wasn’t the issue. We were challenging the benefit cap square on because if you take lone parents out as opposed to lone parents of under-fives and lone parents of under two, you’ve scuppered the whole benefit cap. But it was a contorted argument having to fit it into an Article 14 claim, as opposed to, well actually you have provided in the benefit cap something that is inadequate in terms of [the] level of subsistence benefit. It was recognized that it pushed families well below the poverty line. So inadequacy and lack of accessibility to meaningful benefits … if you look in terms of general comment language about accessibility, adequacy etc, and then if you look at the various letters that were sent out from the head of the Committee on Economic, Social and Cultural Rights in response to the 2008/ 2009 financial crisis and austerity and so, you know, regressive measures, austerity measures were all going to be temporary. Works weren’t going to be discriminatory, they’re meant to be participative, all of those criteria that’s irrelevant in the UK courts, and that’s really frustrating because the benefit cap, yeah potentially, could just be litigated on its own terms without the discrimination argument. (England, Claire, Solicitor related to the Pantellerisco case, emphasis added)



Reaching an effective remedy is not guaranteed

As a result of the lack of substantive standards for SR, the outcomes of cases can often fall short in terms of adequacy and effectiveness. In other words, remedies are not sufficiently ‘accessible, affordable, timely and effective’.21 For example, they can take a long time, such as in the case of a terminally ill applicant who ultimately lost her case, despite an earlier judgment in her favour:


She’s wasted two years of her life on the benefits system and it just doesn’t make sense, it doesn’t make sense, that a young woman, and with three children who she’s bringing up on her own should have been using those two years productively with her children, has been focused on the system. And nobody can ever give her, or those two children, those two years back. They’re gone. (NI, Kamilla, Welfare rights advisor, NGO local community)


People are so worn down by the system that they will often accept less than effective remedies as an outcome:


You know, ’cause I think people just get weary. Like I know [name of client] just wants a new house now. So the housing executive in the next week offer her a new flat that meets what she wants in a home and she can be safe there, she will take it. That will be her remedy. So she won’t seek to get the eight weeks’ rent that she has missed or, for example, have her arrears waived because of what she has gone through … I don’t think she’ll seek any other redress because she’s so worn down by the whole thing. (NI, Esther, Housing activist, NGO for human rights)


People’s desperation for a result can mean that their resilience in terms of taking a longer route to a more satisfactory remedy is outweighed by mere survival instincts:


Yeah and they would never, even if they get the asylum support back, there would never be any recognition of that fact that it was not their fault that that happened. You know, there would never be an apology. I wouldn’t even think to ask for an apology! Even though that’s what they should get. But also because you’re just dealing with the survival aspects of it, just that they need the asylum support back in order to be able to pay for food. (Scotland, Abigail, Evictions caseworker, NGO for asylum seekers)



Justice equals access to an effective remedy

A broader lens on access to justice includes securing access to legal processes that result in effective outcomes. According to Shelton, remedies are the processes by which arguable claims are heard and decided, whether by courts, administrative agencies or other competent bodies, as well as the outcome of the proceedings and the relief afforded to the successful claimant (leading to results that are individually and socially just).22

In relation to SR, this requires a reconceptualization of access to justice that begins with the violation of a right and ends in an effective remedy for that violation. Such an approach requires renewed focus on what is meant both in terms of effective legal processes (international human rights law suggests that they need to be ‘accessible, affordable, timely and effective’)23 as well as an effective outcome of those processes.24 The international legal position asserts that ‘where there is a right, there is a remedy’ based on the principle of ubi ius ibi remedium.25 The Maastricht Guidelines on violations of economic, social and cultural rights further state that the right to an effective remedy is available to individuals and groups for violations of economic rights and SR (through judicial or other appropriate proceedings at both the international and national levels), as well as civil and political rights. States are under a duty to provide access to an effective remedy if there is a failure to meet the obligations imposed by international human rights law. This includes facilitating access to a legal remedy in court if necessary, implying the existence of both a substantive and procedural duty toward rights bearers on the part of state parties.26


The legal right to an effective remedy

A remedy for a rights violation comprises both substantive and procedural elements.27 Procedurally, it refers to a process or series of processes by which SR violations claims are heard by courts, quasi-judicial bodies, administrative agencies and/or any other competent bodies.28 Substantively, it refers to the outcome of the hearing and the relief granted to the claimant.

An effective remedy for the violation is one that can serve three functions.29 The first is to place the applicant in, as far as possible, in the same position as they were prior to the occurrence of the alleged rights violation. The second is to ensure ongoing compliance with the rights obligations of duty bearers. The third is to try and ensure that future violations of the right in question do not occur through (a) deterrence, and (b) an attempt at addressing the feature(s) of a legal system that caused the violation in the first place.30

The concept of an effective legal remedy is derived from Article 8 UDHR, which states that ‘everyone has the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights granted him by the constitution or by law’.31 Various iterations of the right to an effective remedy and the right to reparation can be found across multiple human rights treaties. For example, the ECHR and the American Convention on Human Rights contain separate provisions for the right to an effective remedy (Articles 25 and 13) and the right to reparation (Articles 63.1 and 41 respectively). However, the ICCPR addresses both the procedural and substantive elements of an effective remedy in Article 2(3), meaning that an effective process as well as an effective outcome are required to demonstrate an effective remedy has been met. The Human Rights Committee, responsible for the interpretation of the ICCPR, clarifies that ‘without reparation … the obligation to provide an effective remedy is not discharged’.32 In other words, the definition of an effective remedy includes both the efficacy of the remedial process, as well as the efficacy of the outcomes of those processes (the relief offered).33

In terms of appropriate relief, the UN Guiding Principles34 provide further clarification on what constitutes an effective remedy in international law, which includes restitution, compensation, rehabilitation, satisfaction, effective measures to ensure cessation of the violation and guarantees of nonrepetition. Specific remedies beyond compensation include public apologies, public and administrative sanctions for wrongdoing, instructing that human rights education be undertaken, ensuring a transparent and accurate account of the violation, reviewing or disapplying incompatible laws or policies, use of delayed remedies to facilitate compliance, including rights holders as participants in development of remedies and supervising compliance postjudgment.


Practitioner perspectives on what constitutes an effective remedy

One of the key questions asked in the interviews was how practitioners conceptualized effective remedies. Their responses shows that practitioners often conflated the notion of ‘an effective remedy’ with ‘access to justice’, highlighting that these distinctions are not always clear-cut and easy to dissect. There are two important points to reflect on in this respect. On the one hand, some practitioners thought of remedies as routes or processes that may enable access to justice (procedural justice). Others conceptualized effective remedies as processes (procedural access) that lead to just outcomes (substantive justice), including effective reparations, relief and cessation of the violation/preventing recurrence. Their responses echoed the duality of procedural and substantive issues in international human rights law, and reflected the principles of accessibility, affordability and timeliness, as well as both procedural and substantive effectiveness.35


Accessibility

For some of the practitioners, access to an effective remedy meant access to adjudication processes, such as better appeal rights/ways to challenge a SR violation, strategic litigation and access to legal representation. Some practitioners advocated for direct access to tribunals, expressing a preference for taking an appeal to the Commissioner for Social Security (Northern Ireland) rather than the High Court. One of the Scottish case study practitioners stated: ‘I think it’s positive that you’ve got a right of appeal to the Social Security Tribunal that’s not like a judicial review procedure, it’s a specific right of appeal to a court that comes from that statute. So I think more of that is … necessary’ (Scotland, Erica, Solicitor, human rights public body).

Access to an effective remedy was also expressed as having awareness and access to frontline advice, both legal and nonlegal. Kelly responded that an effective remedy:


Can be something as simple as information and it can go all the way up through to sometimes you need a case. So you need to have a well-resourced, specialist legal sector that are there … to take these cases, so it can be simple as access to information – so people have informed consent – ‘OK, I’ll do that’. But it goes all the way up to being able to implement or enforce the rights that these individuals have and that could go as far as a judicial review or a strategic test case in order to change some of these systems. (Scotland, Kelly, Solicitor specializing in women/children/ immigration, NGO delivering legal services)


Practitioners also highlighted that an effective remedy cannot be accessed if there are no clear and simple pathways to challenge a violation, calling for ‘a clearer route for people to access legal remedies for SR in particular’, without needing to go through a complex and difficult bureaucratic claims process. Chloe said that for housing, social security, managing health and social care, and immigration, it is difficult to know what route to go down. This includes lawyers, Chloe said, ‘particularly those lawyers that aren’t well versed in social welfare issues’ (NI, Chloe, Volunteer).


Affordability

The notion of affordability was raised specifically in relation to judicial review, which was not deemed to be an effective remedy due to cost and should be treated as a ‘remedy of last resort’ after other options such as lower courts and tribunals have been exhausted (Scotland, Erica, Solicitor, human rights public body). In addition to the financial barrier, Erica identified another cost entailed in judicial review proceedings – the emotional burden:


I would say even in a relatively personally privileged position that I am in, I would very much think twice about, if something happened to me, say something to do with my daughter’s education or … if she was disabled or something and I wanted to challenge the support and stuff that was made available to her, I would really, really, really think hard about whether I would want to go down the route of a judicial review or something or a court case. So I feel like if I think that, in my position of being a lawyer, knowing about human rights, being relatively like financially okay and stuff like that … what is that if … people in my position think ‘oh god I would never do that!’ … what does that say about that being an okay remedy as for the general population? (Scotland, Erica, Solicitor, human rights public body)


Erica emphasizes how the great financial and emotional strain of court proceedings poses a significant barrier to accessing justice.


Timeliness

We have already highlighted in Chapter 3 how the Cox case demonstrates the importance of accessing a remedy in a timely manner, given Lorraine Cox’s terminal illness. Long timescales and delays act as a deterrent and a barrier to obtaining an effective remedy. There was broad consensus among practitioners that timeliness was of the utmost importance for a remedy to be considered effective, citing court of appeal delays as especially problematic. Even when a rights holder is successful at tribunal, receiving an individual remedy can be significantly delayed. Rose, a welfare rights advisor in Wales, said: ‘It [getting a remedy] should be automatic, it should be unquestioned, but that can take quite a lot of time. And so, for me, from an administrative point of view, that takes a lot of – often phone calls, and letters, and things like that – to make sure that people do actually get [it] after successful tribunals’ (Wales, Rose, Welfare rights advisor, local county).

Time was not only measured in terms of how long rights holders were left without a solution, but it also referred to the time commitment required to obtain a remedy due to the number of hoops a person must jump through and the toll it takes on them. These routes to ‘justice’ wear people down and lead them to accept unsatisfactory solutions.

Esther claimed that an effective remedy entails an immediate solution in response to a violation:


If someone is homeless then their … right to adequate housing, they’re living in a hostel, then I mean, unless I’m being too obvious, the obvious remedy is that a house is secured for them to live in. Or if someone has damp and that damp is making their child sick, the obvious remedy to that, right to health, adequate housing, is that that damp is fixed or they’re moved to an alternative safe accommodation. (NI, Esther, Housing activist, NGO for human rights)


Furthermore, she recognized that one can have local, national and international human rights legislation in place, but ‘until that damp is actually fixed, that means nothing to that family’. It is through an effective solution that SR are realized.


Effectiveness

Practitioner judgments on the effectiveness of a remedy were influenced by a number of different factors related to damages/financial compensation, whether or not amendments were made to legislation, restitution, acknowledgement of liability/fault, apologies, accountability and enforcement, clear and simple pathways to challenge a violation, minimum core requirements, clear boundaries of entitlement and requirements for feedback.

Practitioners felt that as a minimum, an effective remedy would provide the amount of money rights holders ‘lost out on’, meaning that a successful outcome would backdate payments of social security benefits missed. In the case of a rat infestation, it would entail compensation for eight weeks rent paid while unable to remain in the accommodation. Ideally, compensation would be paid for undue stress caused, delays and any private monies spent on legal representation. But practitioners widely recognized that financial compensation is generally not enough. Julie said ‘that’s just a limitation in terms of how far law gets you [laughing] I suppose!’ (Scotland, Julie, Solicitor specializing in asylum/immigration, NGO for legal service).

Erica recognized another important element of an effective remedy, stating that:


You could get compensation, but another part of [an] effective remedy is like restitution … to the extent possible, you should be restored to the position that you were in had that rights violation not happened to you, but compensation won’t necessarily do that, so you might need educational, counselling, health measures – like various other things to be put in place. (Scotland, Erica, Solicitor, human rights public body)


In addition, Erica and others raised the importance of an apology or acknowledgement of wrongdoing. She went on to say:


To some people a finding of liability is important – a finding of fault and then comes with that the apology. And then obviously … human rights law has got stuff to say about what an apology should be as well. So I think that the important thing would be, and to a lot of people as well, that public aspect of it … of having that sort of ‘day in court’ is important for access to justice. (Scotland, Erica, Solicitor, human rights public body)


The acknowledgement of liability, of wrongdoing, is essential for fostering a new culture of responsibility and accountability that upholds human rights. This is also intimately tied to the enforcement of rights. Eva reflected on the framework for SR in Wales and commented:


I mean with something like the socioeconomic duty there’s no real kind of enforcement, you know. It’s another one of these things, like we have lots of these frameworks in Wales, that don’t actually give any power to- [laughs] there’s no actions, you know. They can make recommendations. Lots of bodies and commissioners and things that can recommend things and even the ombudsman they can recommend that the council does – they don’t have to do it. They can just ignore it if they want and so yeah you get to that point where it’s like well who actually does enforce accountability … and the system that we’ve got at the moment, I mean there’s so much more that needs to be done. And if you took a rights-based approach first and foremost I think that would really help, where everyone designing the system and administering the system for the people who are actually on the receiving end of these systems, you know what to expect [laughs] but also then be able to seek recourse when it doesn’t work well. (Wales, Eva, Development Manager, NGO to combat child poverty)


Enforcement can only be mandated if SR are legally embedded in ways that enable effective remedies for violations. These legal protections also require the definition of minimum core thresholds and normative standards, in accordance with international human rights standards, to ensure that SR provisions are adequate. This relates to our discussion with Josie, Chief Executive with a housing NGO in NI, about low fitness standards (see the NI case study). She explained that due to outdated fitness standards, one socket in a room is considered adequate heating. Many people, particularly those with low incomes, rely on electric heaters for warmth, but a typical fitness issue is that when the house is freezing, it becomes damp, impacting on health and exacerbating the situation.

The absence of substantive standards was a recurring theme and its connection to establishing entitlement to support. For example, Eva explains that most of the support available in Wales is discretionary, so it is based on a subjective assessment of someone’s circumstances, meaning it is heavily means tested. The process is very degrading for people and many people cannot apply because they are not able to provide the types of documentation that are required in the process:


But it’s very hard for people to know whether or not they’ve been turned down or their award is not what it should be if it’s not clearly stated exactly what the boundaries of eligibility are. And that’s because it is, you know, very much up to the person, and it’s an obscure process … it’s impossible to know whether your rights have been upheld or whether you are being unfairly treated because you don’t know what it is, what it means to be fair. And so that first step of giving people the information about what their rights are, so that they can understand that their rights aren’t being upheld, is missing. (Wales, Eva, Development Manager, NGO to combat child poverty)


Matthew and Erica raised concerns that remedies should be available in courts and that other less formal mechanisms can result in people becoming stuck in the system or stuck in ‘administrative mud’ (Wales, Matthew, Solicitor, private law firm). Erica explained that an ombudsman or regulatory kind of function might not properly deal with issues and might merely create an additional tier, further exacerbating concerns about the timeliness of remedies.

In terms of providing effective collective remedies, practitioners called for amendments to legislation. For instance, in the Pantellerisco case, legislation should be amended so that if a person is working 16 hours at the national living wage, their earnings are converted into a monthly amount to get over the benefit cap threshold or, alternatively, the threshold is amended (England, Claire, Solicitor related to the Pantellerisco case). Claire called not only for a collective remedy, but also for an individual remedy that would pay Sharon back payments for the time that the grace period was finished, but was still being affected by the benefit cap. In addition to her ‘legal answer’, Claire would have liked to see an apology from the DWP for the hardship caused to rights holders, such as ‘the humiliation of being reduced to using a food bank’. She said that ‘you’d never be able to ask the court here for that, but … how can a remedy go beyond, you know, purely what the court would order?’ (England, Claire, Solicitor related to the Pantellerisco case).

Rowan, welfare rights advisor in NI, stated that an effective remedy in the Cox case would be a change to the definition and assessment criteria of terminal illness in NI. In relation to asylum support, Jonas said that the reform of provisions for asylum support would constitute an effective remedy:


There’s too low a level paid currently from my perspective, so without going into the particulars I would say that reform is always the highest and probably best way of achieving what we’re seeking rather than through the courts necessarily … yeah I think reform, but that may be driven by legal action. (Scotland, Jonas, Solicitor related to the Ali case)


Finally, Rose responded to our question regarding her interpretation of an effective remedy, which entailed a discussion around apologies and whether she had experienced receiving apologies for wrongdoing in the course of her many years as a welfare rights advisor:


There never is any apology and, as I say, more worrying than that is there isn’t [any] feedback. So because they’re not getting feedback, they’re not getting the tribunal coming back to them and saying, ‘look, we have overturned this decision because you failed to take account of this piece of evidence, or you misinterpreted this piece of evidence or you misinterpreted this bit of the law’, there’s never any of that feedback and that’s a real issue … I’m not naive enough to think that that would turn everything around, but I think it could have some, in a small way, it could. You know, there might be some decision makers who could actually-, I think if it was drawn to their attention that they’re always making a certain type of mistake, or they’re always ignoring a certain piece of evidence or underestimating a certain aspect of a case, or something like that … we don’t always, we don’t get to know the names of the individuals who have made the decisions, but I see lots of bad decisions – are they being made by a whole variety of people across the board, or is there actually a handful of people making bad decisions, and there are lots of them making good decisions. I don’t know, because that’s what I’m not privy to. So, that would be very interesting, if I could have confidence that the government department concerned was actually taking that side of things seriously, if they were prepared to be a bit more self-critical and analyse decisions and analyse results. And think, ‘well actually, are we not training our staff well enough’, you know. But there you go [laughs] I can but dream [laughs]. (Wales, Rose, Welfare rights advisor, local county)



Feedback loop

Access to justice needs to be an iterative process whereby the end of the access to journey feeds back into law, policy and decision-making processes as a matter of course. This is particularly important where it becomes clear that there is a flaw in the system that needs to be addressed. In other words, ideally there should be feedback mechanisms that help enable longer-term change for systemic issues. For example, at the tribunal level, if there is a repeated pattern of poor decision making or a repeated flaw in the decision-making process, case outcomes should be fed back into the decision-making process.

This means there should be improved communication to stop violations continuing to happen earlier on in the decision-making process. It is also an important way of ensuring that the system gets fixed for everyone and is not just a fire-fighting exercise of dealing with one individual problem at a time without fixing the overall systemic issue. In this sense, a feedback loop can help others avoid the arduous access to justice journey, enabling fast routes to remedies once a lead case has identified a recurring violation.

Rose’s concern about a lack of feedback is reflected in data gathered from tribunal hearings. Miles also identified that while tribunals can help fix a problem, there is no feedback loop to fix systemic problems with decision making:


I think the tribunals arrive at the right answer most of the time and the quality of their decision making is pretty good, but I don’t think that there’s any real mechanism for feeding back to decision makers what was wrong with their decision. Certainly, there’s no mechanism at the individual decision maker level. Like the individual decision maker who made a decision in [Name] Benefits Service Centre will never know that that decision was overturned ultimately, unless they stumble across the case sometime later. (England, Miles, Welfare rights advisor, NGO to combat child poverty)



Tribunal data

A manifestation of the absence of a feedback loop is in repeated poor decision making reflected in the number of decisions overturned on appeal in relation to housing, social security and asylum cases.36 In this section, we present statistical data regarding First-tier Tribunal decisions for social security and child payments (see Tables 4.1 and 4.2 and Figures 4.1 and 4.2, where the figures are the visualizations of the data in the tables). We also share a subset of the social security data showing appeals related to the PIP benefit (see Tables 4.3 and 4.4 and Figures 4.3 and 4.4). The social security statistics are presented subsequently in tables and figures showing total case numbers, as well as percentages. We also present data of first-tier immigration decisions allowed and dismissed. These statistics are expressed in percentages (see Table 4.5 and Figure 4.5).

All the statistics cover the financial years 2015/2016 to 2020/2021 and are drawn from published UK government (Ministry of Justice) statistics.37


Social security

Table 4.1: Social security and child support (number of cases)


	Financial year

	Upheld government

	In favour of claimant

	Cleared at hearing



	
2015/2016
	
57,895
	
72,374
	
131,319


	
2016/2017
	
61,601
	
99,616
	
162,369


	
2017/2018
	
62,231
	
115,303
	
178,849


	
2018/2019
	
50,498
	
115,370
	
166,989


	
2019/2020
	
38,444
	
100,891
	
140,115


	
2020/2021
	
26,742
	
63,892
	
91,001


	
Total
	
297,411
	
567,446
	
870,642




Figure 4.1:First-tier social security appeals (number of cases)

[image: From financial years 2015/16 to 2020/21, it has remained consistent that a majority of appeals before the tribunal favour claimants and overturn earlier decisions. In year 2019/20, 100,891 decisions favoured the claimant with 38,444 upholding the government's decision. Across all years, a total of 567,446 decisions favoured the claimant as opposed to 297,411 upholding the government's decision. ]

Table 4.2: Percentage of cases cleared at hearing upholding decision or finding in favour of the claimant


	Financial year

	Upheld government

	In favour of claimant




	2015/2016

	44

	55



	2016/2017

	38

	61



	2017/2018

	35

	64



	2018/2019

	30

	69



	2019/2020

	27

	72



	2020/2021

	29

	70



	Average (%)

	33.83

	65.17




Figure 4.2:First-tier social security appeals (%)

[image: This discrepancy between decisions favouring the claimant is most clear during the 2019/20 year in which 72% of tribunal decisions favoured claimants. On average, across all years recorded, 65% of tribunal decisions favour the claimant.  ]

The social security tribunal data, as seen in Tables 4.1 and 4.2 and Figures 4.1 and 4.2, show that in financial year 2020/2021, out of 91,809 appeal decisions made at First-tier Social Security Tribunals, 27,122 decisions were upheld for government, whereas 64,077 decisions were made in favour of the claimant. This means that 70 per cent of government decisions were overturned. From the financial years 2015/2016 to 2020/2021, these statistics show an increasing trend of poor decision making, with the number of decisions overturned and granted in favour of claimants steadily increasing, albeit with a small reduction in 2020/2021 compared to the previous year (2019/2020). However, even the latest figures show that the government only got its decisions right the first time 29 per cent of the time – an unsustainable decision-making model.

Given the contentious nature of medical assessment procedures for social security benefits, such as PIP, we have also included these statistics (Tables 4.3 and 4.4 and Figures 4.3 and 4.4).

Table 4.3: Personal Independence Payment (number of cases)


	Financial year

	Cleared at hearing

	Upheld government

	In favour of claimant




	2015/2016

	49,742

	19,112

	30,236



	2016/2017

	70,329

	24,074

	45,697



	2017/2018

	83,886

	26,289

	56,971



	2018/2019

	83,954

	21,984

	61,476



	2019/2020

	77,156

	17,711

	59,090



	2020/2021

	55,006

	13,171

	41,751



	Total

	420,073

	122,341

	295,221




Figure 4.3:Personal Independence Payment (number of cases)

[image: For Personal Independence Payment appeals, there has been a steady increase of decisions in favour of claimants (apart from a 1% decrease between 2019/20 and 2020/21). In 2018/19, this reached a height of 61,476 decisions favouring claimants as opposed to 21,984 upholding government decisions. The totals across all recorded years were 295,211 decisions for claimants and 122,341 favouring the government.]

Table 4.4: Personal Independence Payment (%)


	Financial year

	Upheld government

	In favour of claimant




	2015/2016

	38

	61



	2016/2017

	34

	65



	2017/2018

	31

	68



	2018/2019

	26

	73



	2019/2020

	23

	77



	2020/2021

	24

	76



	Average (%)

	29.3

	70




Figure 4.4:Personal Independence Payment (%)

[image: For Personal Independence Payment appeals, the trend toward decisions favouring claimants continues, showing an on average 70% likelihood that government decisions will be overturned. In 2015/16, 38% of government decisions were upheld, which has gradually fallen across all years to only 24% in 2020/21. ]

The number of appeals upheld for government with respect to applications for PIP is dismal. There has been a steady increase (a slight 1 per cent decrease between 2020/2021 and 2019/2020) in decisions made in favour of claimants. With less than 25 per cent of decisions upheld for government, these statistics lend proof to our qualitative findings that decision-making processes, especially medical assessment procedures, are unfit for purpose. The impact of unjust decisions made in relation to initial applications results in a lengthy and arduous journey for rights holders with significant consequences. The processes and procedures for the evaluation of PIP applications require close scrutiny and review to produce fairer processes and outcomes. In response to claims that the PIP process is unfit for purpose, the DWP has said it supports ‘millions of people a year’ and ‘the vast majority of PIP cases were not appealed’.38 This defensive position runs contrary to the ‘test and learn’ philosophy claimed by the DWP as evidence of a responsive approach to ‘setting it right’ in the Pantellerisco case.


Immigration/asylum

We have also included the following statistics regarding immigration decisions at the First-tier Immigration Tribunal (see Table 4.5 and Figure 4.5 for further details).

Table 4.5: First-tier immigration decisions allowed and dismissed (%)


	Financial year

	Allowed

	Dismissed




	2015/2016

	39

	61



	2016/2017

	43

	57



	2017/2018

	49

	51



	2018/2019

	52

	48



	2019/2020

	50

	50



	2020/2021

	49

	51



	Average (%)

	47

	53




Figure 4.5:First-tier Tribunals (immigration and asylum): number of appeals determined at hearing or on paper (%)

[image: In appeals to First-tier Immigration and Asylum Tribunals, there has been an increase in decisions favouring claimants. Across all years, 47% of decisions on average favour claimants. This peaked in 2018/19 at 58%, although it declined in years since to 52% and 54% in favour of claimants for 2019/20 and 2020/21 respectively. ]

Although the number of overturned decisions for immigration/asylum cases are not as extreme as those for social security cases, the trend from 2015/2016 to 2020/2021 shows that, on average, 47 per cent of decisions are in favour of the claimant. This is still nearly half of all decisions made in immigration cases, demonstrating flaws in decision-making processes for immigration and asylum too.

This approach undermines access to justice at a systemic level. As Erica explains:


I mean I think the cynical part of me would say, you know, that these things are designed the way they are because they hope by rejecting more people then people just won’t appeal it, they won’t challenge it, so therefore if they are not having to pay x amount of money and therefore they think they are saving money. But in reality if you have that many decisions overturned, that logic doesn’t apply anymore, like the success on appeal rates are so high that basically a lot of the people with lived experience were like ‘I expect to be denied what I’m entitled to at first and then I will get that-, chances are that [I]‌ might get that on appeal’. But you have to have the mental and emotional capacity to do that. (Scotland, Erica, Solicitor, human rights public body)



Systemic injustice and structural responses: a missing component

Often cases involving SR violations can become systemic in nature. This means that the violation of an SR is often felt by many and ideally a case should stop the violation happening to anyone else. One of the key issues arising in the interviews demonstrated how difficult it is to navigate a legal avenue that enables access to justice beyond the individual to enable access to justice on a collective basis (for everyone impacted):


Whereas there’s many cases where you would really love to have the opportunity to get it into court to have the issues heard and aired because then it could be more helpful beyond the individual, that’s not a decision that you can make on behalf of the person, you know, you just can’t … if you’re in that situation and somebody said to you ‘no OK, we will accept you’re homeless’, obviously you’re going to say ‘that’s great, thanks very much’, and that’s what people do. They’re not going to say, ‘well hold on, I want to make an important legal point here’. (NI, Josie, Chief Executive, NGO for housing)


There are various ways to seek collective justice, such as through strategic public interest litigation (a lead case that helps many) or through group proceedings or class actions (where multiple people collectively challenge a violation). International human rights and comparative law has seen the growth of remedies which are structural or collective in nature (this is discussed further later on) – in other words, they seek to address both individual relief and collective relief through guarantees of nonrepetition. Structural remedies are well suited to the UK system as they often involve a strong degree of dialogue, where the court facilitates a remedy with the participation of the rights holders and decision makers.39 The power of collective challenges can help counteract the burden placed on an individual taking a case:


I think in some individual cases there are great advocacy organizations in Scotland that are supporting that work. You know, look at Clan Childlaw [law centre] as well, who are doing strategic litigation work in terms of rights around children and education and trying to shift the system from that perspective, so individuals might get a bit of support and recourse there but that’s not a strategic thing … it’s just a nightmare to go through in terms of supporting people to do that. There are organizations that will help people to do that, to try and get their rights addressed, but the issue is if you’ve been broken down by a system and completely marginalized, where are you going to go when [they] stop listening?

The people in Leith, for example, the Council said ‘we’ve not had complaints about this issue’ – so the issue was around pigeon waste and rats, you know, vermin.

‘We’ve not had complaints’ … Like if I was the tenant living in Leith and I’d complained about the same issue for five years – and in some cases for 20 years – and nothing had been done, why would I even, take that [leap]? It’s so depressing and it’s so disempowering. It is, but it also can be hopeful when you can get people together to realize that actually you still have the power. And it’s the power of the collective which can be really helpful in engaging some of that … and to realize that they’re not alone, because that solidarity and power of the collective is actually really, really strong. (Scotland, Carole, Consultant and activist, NGO for human rights, emphasis added)


However these routes are, for various reasons, underexplored across the UK,40 and more so in some parts compared to others. The following section considers the comparative practice of structural remedies as a response to systemic issues.


Comparative practice in structural relief

Remedies for SR violations usually take three broad forms: individual (they help address a violation for one person), programmatic (they address a systemic issue that impacts lots of people), and hybrid (they achieve a mixture of both individual and systemic relief). A singular focus on individual or programmatic relief could produce problems: courts that focus solely on individual cases may jeopardize relief for a broader class of petitioners while leaving intact a systemic feature of a legal system that may require attention, thereby being unable to ensure nonrepetition of the rights violation. Likewise, delivering only systemic relief may leave individual petitioners without access to a remedy.

Hybrid remedies of the kind referred to previously may also take the form of collective litigation in situations involving multiple complainants and multiple duty bearers. In such remedies, courts may also encourage the parties to engage in dialogue about the best way forward. Such ‘dialogic’ forms of judicial remedies are especially suited to claims involving SR. Courts may consider the meaning and content of rights, but defer back to the decision maker in relation to the remedy. The court can also play an important role in mitigating interinstitutional confrontation where there may be more than one department responsible (this can include dialogue and collaboration between executive departments at the national level or indeed disputes about obligations between the national level and the devolved level). Dialogic forms of judicial remedies can be innovative in nature in an exploration of how best to address systemic issues. In such kinds of remedies, courts can act as an intermediary between different rights holders and duty bearers to find an effective remedy that requires multiple duty bearers to respond as part of a structural interdict (a hybrid remedy that can offer individual and systemic relief potentially involving multiple applicants and multiple defendants).

In the field of SR, the development of a ‘structural remedy’ has formed an important part of jurisprudence in South Africa,41 Kenya,42 Colombia,43 the US44 and Canada.45 Language around the use of structural remedies for systemic issues draws on different framings of individual versus collective/46 systemic/47structural relief; specific versus general measures;48 and simple versus complex remedies.49 The use of the term ‘structural orders’ covers the broad field of remedial responses, including a complex aggregate of remedies (interim, delayed, declaratory and mandatory orders), and offers individual and systemic/structural relief involving both individual or collective cases where there may be multiple defendants and the court may perform a supervisory role postjudgment.50

The following section briefly considers some of the structural remedy litigation at the international and domestic levels, drawing out examples of individual cases that offer systemic relief as well as collective cases that offer systemic relief and on domestic examples from India, Canada, the US, South Africa and Colombia.


Structural remedies at the supranational level

The European Court of Human Rights, for example, now uses a pilot system to deal with systemic cases.51 The central idea behind this procedure is to ensure that applicants obtain redress more speedily if an effective remedy is established in national law to address a systemic issue.52 This allows the court to deal with its heavy caseload and limited resources by ensuring repetitive cases, and those cases that are urgent or raise questions of wider public importance can be adjudicated holistically and more speedily where the structural remedy addresses the systemic issue.53

The European Court of Human Rights has issued structural orders under the pilot system. A notable instance was its judgment in response to claims for compensatory land for property abandoned because of boundary changes following the Second World War in Poland. The Court held that the state should take measures that would afford a remedy to all those who faced a violation of Article 1 Protocol 1 ECHR. The Polish government then adopted a new law under which financial compensation was made available to all those impacted, meaning that an effective remedy had been made available at the national level.54

Other regional human rights systems adopt a similar approach. For example, the Inter-American Court of Human Rights issued a structural order to address the vulnerable situation of the Xákmok Kásek Indigenous Community in Paraguay who had been unable to take possession of their ancestral land and who were, in the meantime, left without access to adequate food, medicine and sanitation.55 The Court ordered the return of the Xákmok Kásek Community’s land, instructed a public act of acknowledgement of the wrongdoing by the state, and instructed the state to amend the domestic law to create an effective system for Indigenous peoples to reclaim ancestral lands at the domestic level. Further, it undertook supervision of compliance with the judgment.56

This approach is also evident as part of international complaints mechanisms. Similar approaches to preventing future violations from occurring have been the subject of cases before the UN Human Rights Committee (on access to medical care),57 the CEDAW (on domestic violence)58 as well as the CESCR (on eviction orders).59

In the case of Toussain, a woman with precarious immigration status was denied healthcare constituting a breach of her right to life. The UN Human Rights Committee held that Ms Toussaint should receive compensation. In addition, it also held that Canada (the state party) was under an obligation to take steps to prevent similar violations in the future, including reviewing its national legislation to ensure that irregular migrants have access to essential healthcare to prevent a reasonably foreseeable risk that can result in loss of life.60 Similarly, in the case of Molina Thiessen v Guatemala, the Inter-American Court of Human Rights produced a step-by-step guide61 on how to ensure structural changes seeking to address the wider issue of access to justice and systemic impunity in Guatemala based on a violation in one incident. This guarantee of nonrepetition is again linked to the concept of an effective remedy, part of which requires cessation of the violation in the case at hand and for others that may be impacted.

As was noted earlier, supranational courts’ exclusive focus on either individual or systemic relief carries risks. While individualized supranational remedies may fail to prevent future violations or remedy the feature of the legal system that caused the violation, systemic remedies may leave individual claimants without a remedy and also not address the intangible harms that rights holders have suffered. Twin-track supranational remedies that provide both are more capable of successfully negotiating the tensions between these categories of remedies. Some examples from international and regional human rights are provided later on.

In IDG v Spain,62 the CESCR held that the individual complainant,63 whose home was about to be subjected to foreclosure after she had fallen behind on payments, could challenge the action due to procedural impropriety. While preventing the auction, it also added that ‘in principle, the remedies recommended in the context of individual communications may include guarantees of non-repetition and recalls that the State party has an obligation to prevent similar violations in the future’. The case was hailed as an important step in ensuring access to justice for people who had bought homes on the cheap during the run-up to the burst of Spain’s housing bubble.64

In a case65 concerning the eviction of a Roma family from irregularly occupied government-owned land (later transferred to a private individual) near Sofia, Bulgaria, the European Court of Human Rights provided interim protection from eviction under a Rule 39 ruling.66 Additionally, it also held that the ‘general measures in execution of this judgment should include such amendments to the relevant domestic law and practice’. Such amendments would ensure that ‘even in cases of unlawful occupation’, rights under Article 8 ECHR would be subject to proportionality analysis and any removal order would only be justified if it responds to a ‘pressing social need’ and if it is ‘proportionate to the legitimate aim pursued’.67


Structural relief in domestic adjudication

One of the first jurisdictions to use structural orders to address systemic issues was in India, when its Supreme Court heard petitions calling for government action on starvation deaths in the country. The Court started issuing interim, systemic orders that made discretionary government food distribution schemes justiciable, paving the way for a further set of judgments that would overhaul the country’s public food programmes.68 Other countries engaged with SR adjudication followed suit. Structural orders from domestic courts take several forms that depend on the features of the jurisdictions, some of which are discussed later on.


Structural remedies through suspended declarations 

A structural remedy of this nature comprises a declaration of constitutional incompatibility or invalidity on a government act or omission. Thereafter, such a declaration is suspended for a definite period, pending government action to correct the error that led to the situation. Suspended declarations of invalidity serve at least two important objectives: first, where courts are unsure of how to remedy a particular situation, these can provide governments with an opportunity to remedy the oversight/problem/concern within a period, thereby respecting courts’ institutional incapacity as policy makers in most cases; and, second, it can prove to be a strain of a lesser degree on the separation of powers compared to other kinds of more invasive remedies. Two examples in particular of structural remedies done through suspended declarations of invalidity are instructive – healthcare litigation in Canada and school finance litigation in the US.

In Chaoulli, the Supreme Court of Canada struck down restrictions imposed by the province of Quebec on private health insurance due to the inordinately long waiting times for hip surgeries that were being observed.69 The problem at hand was clearly polycentric, in that it involved and affected parties who were not before the court and whose actions would determine the outcome. The Court was also not sure whether more government spending on healthcare would reduce waiting times.70 The way out was a systemic remedy wherein the Court held that the bar on private insurance purchase was unconstitutional. The remedy was operationalized through a suspended declaration of invalidity,71 following which the province enacted legislation that permitted private insurance for knee, hip and cataract surgeries. While this may have constrained the availability of an individual remedy,72 it allowed for the government to devise a remedy in response to the Court’s strong normative declaration of invalidity.

The federal constitution of the US does not contain a set of justiciable SR, and any doctrinal innovations to that effect were closed off after the 1973 Supreme Court decision in Rodriguez v San Antonio School Board,73 which found that education was not a fundamental interest protected under federal constitutional provisions. The Supreme Courts of Texas and Kentucky then became arenas for the contestation of education rights under their respective state constitutions. The Texas Supreme Court held74 that the unequal funding of school districts violated the state’s constitution, while noting that ‘we do not now instruct the Legislature as to the specifics of the legislation it should enact; nor do we order it to raise taxes. The Legislature has the primary responsibility to decide how best to achieve an efficient system’. According to the court, ‘band-aid will not suffice; the system itself must be changed’. Following this, the state of Texas was given seven months to respond, after which its response too was held to be unconstitutional in subsequent litigation.75 It was only after the adoption of more comprehensive reforms, a prominent feature of which was the tax cross-subsidy of poorer districts by wealthier ones, that the Court certified constitutional compliance.76 Similarly, the Kentucky Supreme Court found that the existing funding system of public schools was unconstitutional in 1989.77 The Court listed a set of learning outcomes that served as the normative undergirding of the subsequent set of reforms that were undertaken by the state following consultation with civil society groups78. Both of these cases illustrate the ways in which suspended declarations of invalidity can grant governments the time and space to respond to judicial opinions that can be respectful of the principle of the separation of powers, while also recognizing the harms that rights violations can cause.


Structural remedies through declarations and retention of jurisdiction 

Courts can also issue structural remedies where they grant declaratory relief and retain jurisdiction over the matter, often because governments may not comply with the decision. The likelihood of government noncompliance is often a motivating factor for courts to design these kinds of orders. The likelihood of noncompliance is gauged by courts using the facts on record and the past conduct of the government on a given dispute. In cases where the likelihood of noncompliance is high, courts have held that declaratory relief may not be sufficient and may need to be backed up with the retention of jurisdiction over the matter in order to oversee the implementation of relief. These concerns become heightened in cases where the affected parties are especially vulnerable: examples include early childhood learners79 and groups of individuals (which include children and the elderly) who may be rendered homeless as a result of government action.

In a South African case80 concerning the availability of meals under the National School Nutrition Programme (NSNP) despite school closures during the COVID-19 pandemic, the North Gauteng High Court at Pretoria granted a structural interdict to oversee the rollout of the revised plan to ensure that the NSNP would continue uninterrupted. The Court noted that the provincial governments’ responses to the filing of litigation that sought to resume the NSNP despite closures while restricting eligibility as being fragmented and without ‘rhyme and reason’, while being ‘chaotic and unachievable’.81 The remedy ensured relief for both the immediate class of claimants, while also ensuring that the NSNP, a federal programme, would be provided across the nine provinces which had been joined as parties to the case. This implies that courts’ and claimants’ awareness of the possible broader effect of a ruling to a wider range of affected parties can help navigate the tension between individual and structural relief.

Canada is a rich source of decisions where courts are able to engage with legislatures and the executive while retaining jurisdiction over cases. A series of minority school language cases, most notably Doucet-Boudreau v Nova Scotia,82 provide a model for the ways in which courts were able to ensure that the issue of providing for minority language schools in the territory of Nova Scotia was addressed. The case had been complex and involved several parties and schools across locations. The lower court ordered a broadly worded remedy that required the government to make ‘best efforts’ to ensure compliance with constitutional rights and achieving homogenous Francophone education. The Supreme Court of Canada upheld the order despite its relative open-endedness, with Justices Iacobucci and Arbour stressing the ‘need to respect general principles about the need for effective and responsive remedies, adherence to a flexible understanding of the separation of power and fairness towards the defendant’.83


Structural remedies through declarations of a state of unconstitutionality 

The Constitutional Court of Colombia, after permitting the tutela mechanism to enforce individual SR, was flooded with complaints. Observers began to note84 how relief from the Court was being obtained by well-organized, well-funded repeat players, giving weight to the pro-hegemonic critique85 of SR adjudication. The Court then engaged in a form of institutional self-correction. It did so by ensuring that its attention turned towards dialogic remedies where the court can set broad goals and standards according to which decisions left to the elected branches could be evaluated.86 The apex of such a turn came in the structural judgment on the right to health,87 which called for structural changes in the health system.88 Some commentators89 have argued that the ‘state of unconstitutionality’ which the Court declared with respect to the healthcare system allowed it to preserve its institutional capital by not naming the government department in question.


Structural orders through hybrid individual and systemic relief 

Domestic courts that have an exclusive focus on either individual or systemic relief can run into certain difficulties. As discussed previously, individual remedies may fail to prevent future violations or remedy the feature of the domestic legal system that caused the violation. As a corollary, systemic remedies may leave individual claimants within the legal system without a remedy and also not address the intangible harms that rights holders have suffered.90 Twin-track remedies that provide both are more capable of successfully negotiating the tensions between these categories of remedies.

The approach of the Constitutional Court of South Africa in a series of housing rights cases illustrates the benefits of a twin-track approach. In Blue Moonlight,91 the eviction of several unauthorized occupants of a private property was halted pending the provision of alternate temporary accommodation that met constitutional requirements. To do so, the Court had to examine the constitutionality of the Ekhuthuleni Overnight/Decant Shelter House Rules, which put in place a number of restrictive rules on curfews, gender segregation and onerous registration/signing requirements on beneficiaries of temporary accommodation. The Court held these restrictions to be unconstitutional and violative of the right to dignity, freedom and security of a person, as well as privacy. Here, we see that the Court provided relief to the class of petitioners (33 in total), while also ensuring that the city altered its rules on temporary alternate accommodation in order to be constitutionally compliant.

Nussberger and Landau highlight that structural approaches to economic, social and cultural rights are underexplored and may have potential that has not been fully realized in the comparative practice of enforcing ESC rights.92 While not a panacea, research suggests that they can be particularly effective in enabling dialogue between impacted communities and decision makers,93 as well as longer-term material change enabled through legislative reform that follows awareness raising of major systemic problems.94 This aligns with the empirical data of the importance of rights claiming as a performative act in a participative and deliberative democracy.


Conclusions

This chapter frames access to justice as a journey. In so doing, it reconceptualizes the access to social justice journey as one that begins with a violation and ends with an effective remedy. The empirical data reflected the sheer frustrations which many of our practitioners felt in relation to the arduous nature of the journey and the danger of getting mired in ‘administrative mud’. It was also clear from the research participants that the system, in its current format, is simply unfit for purpose. People do not have the resources to challenge the system, and the system is stacked against them. The law does not adequately protect SR. The routes to justice are complex. The end results are not effective in practice. Even when a remedy is forthcoming, it does not meet the standard of an effective remedy according to international human rights law. There is no mechanism to address systemic errors in decision making, with tribunal data showing up to 75 per cent of cases being overturned at the tribunal level. Other countries that have embedded SR in their legal framework provide examples of how justice systems can adapt to address systemic and collective violations in different ways. There is much greater scope across the UK to learn from these jurisdictions to address the gaps in the access to justice journey.
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Challenging Discourses That Marginalize: Reclaiming the Narrative

This chapter returns to the data to discuss in greater detail the broader concerns and challenges that emerged relating to competing discourses that marginalize those who experience violations of SR, thus pushing them further towards the margins and further away from social justice. We do this by drawing attention to various mechanisms, made visible through discourse, that we believe sustain the current framework and often facilitate injustice. We take inspiration from the work of Elana Shohamy1 and Nikolas Rose,2 who, each in their own way, provide ways of thinking and practical tools for empirically investigating the production and legitimation of knowledge and evaluating how laws and policy materialize in practice. Our discursive approach to policy includes a conceptual frame that directs attention to the social construction of knowledge.

This chapter identifies various dynamics across our data that interconnect with laws, policy and public services that create the daily realities of policy in action ‘on the ground’. It examines how policy mechanisms are situated between legal frameworks and broader ideologies in the public space and practice. Ideologies are expressed as wider circulating discourses, include myths, propaganda, coercion and stigma. Our data show how ideology and policy mechanisms transect with limitations of the legal framework for upholding SR. In combination, these different factors work together to sustain a highly complex and fragmented system, resulting in barriers to accessing justice for SR by preventing full participation and access to an effective remedy. This chapter returns to the data to examine moments of tension where different logics and discourses intersect, making competing mechanisms visible and demonstrating how discourses that marginalize need to be challenged in order to reclaim the discourse.

The case studies in Chapter 3 provided ‘snapshots’ of wider issues across the social welfare landscape. Each of the case studies provides examples of processes and mechanisms that work together to constitute the current legal SR framework. We interpret these workings of governance for the provision of SR as the mechanics of a complex system with many interrelated components: humans, technologies, institutions, governments, NGOs and charities, as well as discursive and ideological currents embedded within a broader sociopolitical context.

As has been brought to the fore in the case studies, different constitutional arrangements under devolution result in different legal frameworks, contributing to an already fragmented system for the provision of social welfare. Laws and policies governing this arena are also influenced by broader ideological currents. The case studies we presented highlighted various contentious issues with respect to specific policies/legal cases in each of the jurisdictions, with evidence of poorly reasoned policies. We also identified challenges with respect to legal processes related to the inadequacy of complaints mechanisms, the adjudication of rights and limited funding. In contrast to neoliberal rationalities that underpin many of the workings of the operational welfare system, normative frameworks for international human rights are rooted in the protection and realization of rights, emphasizing the principles of equality and nondiscrimination, participation and inclusion. This means that every person has the right to participate in and access information relating to the decision-making processes that affect their lives and well-being.

In order for rights holders to access their SR and participate in the (legal) frameworks governing public services and social welfare, they need awareness, information, advice and advocacy. The data show that the services provided by practitioners, including welfare rights advisors, charities, legal practitioners, volunteers and activists, are absolutely essential. Unfortunately, the capacity of the third sector has been severely impacted by austerity measures, resulting in funding cuts and closures of advice centres and law centres. By way of an example, in the midst of the COVID-19 pandemic, five Citizens Advice Bureau (CAB) centres in Glasgow faced closure. Although they appear to have been saved from that fate, the centres faced significant funding cuts.3 The COVID-19 pandemic has highlighted some of the challenges facing not only the third sector but also the realization of SR more broadly.4

Nikolas Rose’s work,5 expanding Foucault’s notion of governmentality, empirically investigates how different types of knowledge and expertise articulate with practical techniques in constructing ‘governable subjects’. Rose directs attention to how diverse elements, such as authorities, technologies and strategies, work together to create specific realities and particular subjectivities.6 In brief, these elements urge us to ask questions about who gets to define certain phenomena to be problems and to determine the criteria of proof required. Which kinds of tools are used to make judgements? Are there conflicts between different claims to authority? What kind of subjectivities are promoted and what kind of strategies are adopted? As we show in our analysis, tensions across the data alert us to relationships between various dynamics that articulate together in the current framework for the protection of SR.

Similarly, Elana Shohamy urges us to pay attention to different mechanisms that intersect with stated policy and impact on practice, creating and perpetuating ‘de facto’ policies. These overt and covert mechanisms are used mostly, but not exclusively, by those in authority, and the effects and consequences of these mechanisms, she says, often lead to violations of democratic processes and rights.7 Examples of such mechanisms might be strict rules and regulations or means of assessment and testing. Funding allocations can also serve as a policy mechanism that counteracts stated policies.8

Considering the influence of policy mechanisms and techniques helps us to recognize and identify the interrelated factors that impact on the day-to-day experiences of rights holders. Thus, examining how policy mechanisms intersect with legal provisions and practice helps us to better understand how policy is ‘both text and action, words and deeds, it is what is enacted as well as what is intended’.9


Competing discourses: immigration and Scottish housing

One of the clearest examples of how fragmentation of the (legal) framework for SR intersects with practice is the lock-change eviction policy in Glasgow (see the Scotland case study in Chapter 3). The notion of fragmentation is constituted not only in conflict between reserved and devolved law, but also in the outsourcing of public services. These mechanisms are also intimately linked to ideological conceptions, which become salient through discourse. The following analysis identifies different discourses that are foregrounded in the data.

The lock-change eviction policy resulted in a clash between Scottish housing policy and UK immigration policy, creating tensions that became visible in the competing dynamics and logics produced through discourse. Practitioners in Scotland advocating on behalf of asylum seekers challenged the policy on the basis that it contravened housing law in Scotland by failing to obtain a court order to authorize the evictions and failed to comply with human rights law. On a practical level, practitioners expressed that immigration policy curbed the powers of the Scottish government by preventing Scotland from acting in a way that adhered to its principles of ‘making things better’, which contrasts sharply with the racialized ‘hostile environment’ policy embedded by the UK government’s Home Office.


Constructing ‘failed’ asylum seekers

The tensions identified here make visible competing dynamics rooted in different rationalities and ideologies. The sentiment of making things better referred to commitments in Scotland to uphold human rights. This alignment with principles of human rights, as embedded in international human rights law, can be interpreted as a ‘human rights discourse’. We demonstrate in our analysis how the human rights discourse is promoted in other parts of the data, but first we discuss how it intersects in the Scottish case study with another dominant discourse that comes to the fore through a single idiom: ‘failed asylum seeker’.

We explain by drawing attention to the first line of the Ali judgment of the Inner House, Court of Session, which states: ‘The appellant is a failed asylum seeker.’10 Although this has become the default terminology used by the UK Home Office for describing individuals who have exhausted their appeal rights, it is by no means a neutral term. The practitioners we spoke to preferred not to use the term, favouring the designation ‘appeal rights exhausted asylum seekers’ or ‘(potential) refugee’. Julie, an immigration solicitor in Scotland, said ‘you would hear me say “this is a refugee” or “this is potentially a refugee” because in law that is true … what we’re seeing at the end of the process is they’re recognized as a refugee’.

Also, describing those seeking asylum as ‘a person seeking asylum’ foregrounds the humanity of the person rather than their status. Although a person may be denied asylum, they may also submit a new case and be granted asylum in the future, meaning that the label of ‘failed asylum seeker’ is neither an objective nor a permanent category. Designations such as refugee, migrant and (failed) asylum seeker are merely determinations of status, granted by the authorities, which allow or restrict access to particular resources. These labels are generally not used in uniform ways, particularly in the media, often conflating terms and confusing meanings.11

Bridget Anderson reminds us that immigration and citizenship are ‘not simply about legal status, but fundamentally about status in the sense of worth and honour – that is, membership of the community of value. The debates around immigration are about the contours of the community of value as much as they are about trade-offs and economic impacts’.12 In relation to the realization of SR, it is important to acknowledge the importance of legal designations, as these political framings play a significant role in constructing the contours of who is included and who is excluded in collective imaginations of entitlement to justice.13 Our interest is in the (mis)framings that impede access to justice, both in terms of the constitutional framing of SR and of the framing of particular groups of rights holders and the consequential impact on the access to justice journey. On the latter point, those seeking asylum in the UK can be considered one such category of people whose ‘representation’14 delimits their ability to claim SR as they are consistently marginalized by the system.

Asylum-seeking processes themselves are difficult and highly contested procedures. For instance, there is a significant body of critical sociolinguistic research examining how discriminatory practices of using asylum seekers’ linguistic background often limits access to refugee status.15 The UK Home Office’s ‘hostile environment’ ideology is visible in efforts currently underway to reform the immigration/asylum system by passing the highly contested Nationality and Borders Act 2022,16 the Illegal Migration Act 2023,17 and the previous Conservative government’s plans to send asylum seekers to Rwanda for processing their asylum claims.18 Numerous human rights organizations and immigration lawyers have raised serious concerns about undermining human rights and breaching international and domestic laws.19 In November 2023, the UK Supreme Court found the Rwanda plan to be unlawful.20 In April 2024 the UK government responded and the UK Parliament passed the Safety of Rwanda (Asylum and Immigration) Act 2024. The legislation asserts that Rwanda is a safe country in perpetuity for the purposes of the immigration removal instructing courts to comply with the statute notwithstanding human rights violations de facto and de jure.

Interestingly, it is the post-Brexit devolved framework in NI that is providing routes to remedy for human rights incompatible primary legislation via the Windsor Framework, whereby the UK has committed to ensure there is no diminution of rights in NI. In the case of Dillon21 in February 2024, the High Court held that granting immunity from prosecution under the Northern Ireland Troubles (Legacy and Reconciliation) Act 2023 would constitute a diminution of rights (namely Article 2 ECHR procedural obligations) applying Article 2 of the Windsor Framework together with the section 7A of the EU (Withdrawal Act) 2018, both of which were engaged under the EU Victim’s Directive. Under the incompatible legislation, state actors would have been able to apply for immunity without the ECHR required backstop of amnesty operating alongside posthumous procedural protections (Articles 2, 3 and 6 ECHR and Articles 3, 4 and 7 of the EU Charter of Fundamental Rights). This 2024 case can be viewed as part of a longer trajectory in NI where the state has fallen short of human rights standards. Outstanding issues around incompatibility with Article 2 ECHR have been under enhanced supervision for over 20 years by the Committee of Minsters in the Council of Europe (as part of the Committee’s role in supervising the execution of judgments) following McKerr (2001).22

In the recent judicial review brought by the NI Human Rights Commission, the Illegal Migration Act 2023 was deemed incompatible with Article 2 of the Windsor Framework, including access to an effective remedy (Article 47 of the EU Charter of Fundamental Rights). The statute’s duty to disregard any claim of human rights breaches, refugee status, victimization through human trafficking or judicial review from any person who enters the UK without compliance with the requirements of immigration law was deemed a diminution of rights and therefore unlawful under the Windsor Framework (Article 2).23

As pointed out by Julie in the Scottish case study, the ability to make a successful claim to asylum is connected with access to advice, support and legal representation, a journey that is also fraught with difficulties. In fact, the high number of asylum cases overturned at the First-tier Immigration Tribunal (for further details, see the statistics in Chapter 4) suggests that, through its policies and procedures, the UK Home Office ‘constructs’ failed asylum seekers. It is a system of structural inequality. Persons suffer injustice as a result of structural inequality when ‘their group social positioning means that the operation of diverse institutions and practices conspire to limit their opportunities to achieve wellbeing’.24

The term ‘failed asylum seeker’, in particular, strips individuals of any legitimacy and imbricates them in a semantic web of varying meanings, placing them in complex societal structures through their relationship to other (il)legitimate groups.25 It is an ideological framing that is intimately linked to the UK Home Office’s ‘hostile environment’ policy and invokes wider discourses of fears relating to illegal entry/immigration, ‘bogus refugees’,26 (un)belonging and national identity, costs to taxpayers and losses of UK jobs, among others. This in turn may invoke perceived associations and traits, such as criminality, fraudulence and dishonesty. In other words, the term ‘failed asylum seeker’ becomes synonymous with negative representations that instantly qualify someone as a specific type of person who, as we show through the data, is not ‘deserving’ of humane treatment. Operating on a logic of difference, we refer to this as a ‘valuation discourse’, constituted as a deserving and undeserving dichotomy.

We suggest that the ‘failed asylum seeker’ designation prevails with the UK Home Office because it fits the rhetoric and ideological framing of those seeking asylum in the UK and serves as a justification for not meeting people’s basic social needs. This is further exacerbated by other mechanisms, such as the outsourcing of public services and elements of street-level bureaucracy in the form of routinized low paid work.

The ‘hostile environment’ policy is powerful in the sense that ideology becomes practice through rules and regulations that marginalize a large group of people on account of their immigration status. Bearing in mind that the tribunal data demonstrate the construction of ‘failed asylum seekers’ at the decision-making level, asylum seekers whose applications are refused are stripped of any support as they have no recourse to public funds (NRPF), including social security and homelessness support. Any section 4 asylum support via an Aspen card is further constrained by not allowing cash access (see the Scottish case study).27 As evictions caseworker Abigail explained, asylum seeker possessions cannot exceed £1,000 in value. If the Home Office checks, asylum support is stopped. Of course, people may very well have possessions that exceed the designated limit due to generous donations, including electronics, but these items do not provide for the daily necessities of life.

Furthermore, those seeking asylum are closely monitored to ensure they do not leave their homes for more than a few days at a time. Abigail provided accounts of housing managers changing the locks on people’s homes when they were away, on the pretext that the person had abandoned the property. She said it was difficult to explain to people that they could not go and stay with their friends for prolonged periods of time, especially if they were living in houses without any power or heating:


Because if people don’t have jobs [asylum seekers do not have legal permission to work] like they want [laughs] they want to fill their time! They just want to be normal people! Like they want to [laughs] feel good so they go and stay with their friends. And then you’re having to be like … ‘please make sure you’re going home’ … you shouldn’t have to say to someone like ‘you’re not supposed to be away from your home for six days’ because it’s, what’s the word, I don’t know, well it’s just so controlling. (Scotland, Abigail, Evictions caseworker, NGO for asylum seekers)


Abigail’s comment about the controlling nature of Home Office policies reflect the type of surveillance and disciplinary practices of governmentality brought to the fore in Foucault’s work. This is evident in the ideological valuation of those seeking asylum which has filtered into operational language used by housing providers, through use of the terms ‘positive and negative moves-ons’, correlating with a person’s immigration status and related availability of support. Abigail explained that when the housing provider refers to ‘positive moves-ons’, this means that the person got a positive decision on their claim to asylum and are moving on. ‘Negative move-ons’, on the other hand, identify people who received a negative decision on their asylum claim. She went on to say:


With the ‘positive moves-ons’, it’s like there’s quite a clear path, even though there’s lots of failings in that path as to what people will do once they’ve got status, but with the ‘negative move-ons’, it’s kind of like, ‘well they have to go and then, we don’t know what’. Like, no one knows what! … And so it’s this sort of vagueness and I think it’s really amplified by that language of ‘negative move-on’, it’s … sort of vague … but at the same time operational. (Scotland, Abigail, Evictions caseworker, NGO for asylum seekers)


Abigail’s examples illustrate the interdiscursive connections between the language of the UK Home Office and the operational language of housing providers. It exposes the more insidious side of the ‘hostile environment’ and valuation discourses, in the sense that the rules and regulations carried out in practice amount to the creation of particular subject positions and reflect operations of power at micro-levels of practice, including at the street level. Other scholars have drawn attention to how forms of expertise and disciplining activities function to construct particular ways of being, such as becoming employable workers28 or productive citizens.29

What has been highlighted in these examples is not merely a difference in authority and decision-making power, but a clash in ideology made salient through discourse. The ‘hostile environment’ discourse pervaded legal proceedings in the Ali case when the judgment opened with the line ‘This is a failed asylum seeker’ – acting as a precursor to a decision that marginalized human rights when housing was provided by a private actor. Dennis Klinck’s writing makes it clear that the ‘us’ versus ‘them’ dynamic is not new, not even in the court of law. Klinck,30 reflecting on the contribution of influential English jurist Lord Denning (1899–1999), provides numerous examples of similar value-laden interpretations conveyed in court proceedings and judgments over his long career. Discourses thus make visible the ideological workings that often run below the surface.

Valuation discourses feature prominently across the various UK jurisdictions, not only with respect to immigration status, but also related to low income, disability, mental health challenges, addictions and criminal records. We will return to these discourses throughout our analysis, discussing them as they intersect with other discourses that are foregrounded in the data.


Accountability gaps: outsourcing government functions

In this section, we raise important considerations in relation to the various ways in which a lack of accountability is constituted through different and intersecting policy mechanisms. We continue the conversation around the Ali v Serco case, drawing out different issues, and extend our conversation to other connections across the data related to the outsourcing of medical assessments and the private housing sector.

Privatization and outsourcing are hallmarks of neoliberal rationalities, and the entailed lack of oversight and accountability was the biggest problem identified by practitioners. This concern was raised by various practitioners regarding the lock-change evictions. It also revealed unjust practices relating to the provision of services to those seeking asylum, including provisions for housing and asylum support.

Abigail explained that there was a common practice of harassment, with housing managers turning up at people’s homes and asking them to leave. Often, out of fear, people would leave, but they had nowhere to go. Due to their immigration status, asylum seekers who have exhausted their appeal rights do not have access to homelessness services, and Glasgow only has one shelter for asylum seekers, with limited capacity and only catering to men.31 Abigail also felt that the lack of oversight and accountability combined with low wages facilitated housing managers carrying out cruel decisions, such as evictions, in a routinized fashion without any empathy or concern for human dignity. Routines and standardized practices and operations are illustrative of the mechanics of street-level bureaucracy.

Another important point is that becoming homeless makes it almost impossible to carry on with an asylum claim, so Serco’s eviction efforts not only undermined a person’s safety by thrusting them into destitution and homelessness, but also potentially prevented them from completing the asylum-seeking process to obtain refugee status and their right to remain in the UK.


Privatization and human rights

A major element of the Scottish legal case revolved around the outsourcing of public services to the private provider. Serco was found not to be a public authority for human rights purposes, because the court’s analysis prioritized Serco’s motivation to make a profit as a private company rather than looking at the functions it was performing. As highlighted in the case study, the judgment raised concerns for the practitioners we interviewed because of the prevalence of outsourcing in the delivery of public services and concerns that it could result in a two-tier human rights system. It creates the potential of inequity in service provisions: if services are provided directly by the government, they must comply with human rights standards, whereas if they are provided by a private company, there is less clarity about their obligations and this leaves the door wide open for injustice.

We explained in the case study that the Serco verdict has had a material impact that extends far beyond the conclusion of the case. More broadly, the failure to hold Serco to account does not encourage and advance a human rights-based approach in line with international human rights standards. Instead it opens the door to future injustice by creating a space for private companies to potentially shirk their human rights responsibilities, rather than increasing the capacities of ‘duty bearers’ to meet their obligations. It is clear that contradicting logics advance neoliberal rationalities over principles of human rights.

In this section, we take a closer look at Erica’s comments regarding section 6 of the HRA 1998, where she explains that the application and interpretation of the principle has been problematic. We draw on the theoretical constructs of entextualization to explain how the perceived original ‘intention of Parliament’ is transformed into another legitimate interpretation. Erica states:


Section 6 of the Human Rights Act says that all public authorities, so all public bodies, must act in compliance with the European Convention on Human Rights. So that’s fine but then there’s a provision of that which says that … private bodies, when they are performing functions of a public nature, are also caught by the Human Rights Act … that’s to fulfil the principle that a state can’t contract out of its human rights obligations and that the principle is really like when you’re standing in the shoes of the state, then you also must comply with their human rights obligations. So I think that’s a fine line and relatively uncontroversial, but how that provision has been applied and interpreted over the years by the courts has been problematic … everything in the intention of parliament at the time when the Human Rights Act was going through is that you should look at the function. So it doesn’t matter if this company is a private company and if they’re for-profit and they have shareholders and essentially they look very much like a private entity, if they’re performing … a function, so in this case it would be the provision of accommodation and other support to asylum seekers, if that function is of a public nature then in exercising that function they are obliged to comply with the convention. (Scotland, Erica, Solicitor, human rights public body, emphasis added)


Although Erica believes that the intention of Parliament, at the time that the HRA was created, was to look at function, by means of the Serco legal proceedings, others have been able to produce meanings that recontextualize the ‘original’ text and allow for ideological repositioning. Processes of recontextualization transform discourses, thereby taking on new or different meanings. An ideology of fixed text – the perception that a text artefact is a stable, clear and precise semantic unit – underpins the construction of a space that allows different parties to produce legitimate entextualizations of the source text.32

There is close interaction between linguistic ideologies – the ideology of fixed text – and broader social and political ideologies.33 Blommaert states that: ‘Power resides in this interplay between an ideology of fixedness and practices of re-entextualisation, for it is precisely through this interplay that authority in the domain of interpretation of texts can be managed and channelled.’34 The new interpretation of section 6 HRA in the Serco case receives legitimacy from the outcome of the legal process that upholds this meaning as valid. The entailed transformation in meaning had significant impact on the outcome of the Serco case. Although this interpretation may later be overturned or reinterpreted, legitimacy has been created for this application of section 6 HRA, which, as stated earlier, could facilitate future injustice.

These various tensions illustrate how mechanisms of law, policy, rules and procedures intersect with ideological conceptions of worthiness, expressed through ‘hostile environment’ and valuation discourses. The outsourcing of services and lack of oversight further exacerbated transgressions of human rights.


Prejudicial practices: privatized housing

Practitioners across the jurisdictions raised concerns regarding the private housing sector, particularly with respect to security of tenure and fitness standards. Our NI case study presents many of these challenges, so we will not reiterate them here. However, we would like to draw attention to the intersecting mechanisms in the privatized housing sector that the NI case study revealed. Concerns about the lack of a regulatory framework and inconsistent oversight and accountability for the private housing sector echo problems encountered by practitioners in the Scotland case study.

Josie, head of an NGO for housing in NI, expressed the increased vulnerability of people in the private rental sector, as there is no security of tenure. Even if someone has been a model tenant, she said, they can be asked to leave at any time under a ‘no-fault eviction’. In addition, high levels of harassment and illegal evictions combined with inadequate mechanisms of redress create precarious circumstances for people. There are clear legal processes related to eviction that call for a 28-day notice period followed by due process through the courts. However, Josie said that ‘a number of landlords for a variety of reasons choose not to operate that process and basically just illegally evict their tenants, so don’t give them required notice or harass them to such an extent that they’re forced to leave’.

There are legal protections against harassment and illegal eviction, but it is not enforced in practice, she said:


Whilst there’s an offence of harassment and illegal eviction that requires the environmental health staff of the local council to prosecute the landlord, I could count on two hands the number of prosecutions that have ever been brought. And those that have been brought, if you look at what happens to the landlords, it’s pitiful and it’s insulting. And the environmental health know that … so they have a number of arguments for not taking action. One is that they don’t have the resources and they have other priorities. Two is that actually they think that by prosecuting landlords and by landlords seen to be getting maybe a £200 fine or something it’s actually not discouraging the practice … Why would that put you off? … I know quite a lot of staff who work in environmental health who are so frustrated by this. So in many cases they decide that it’s probably in everybody’s interests for them not to bring the prosecutions, because it’s just highlighting how inept and how inadequate the fines are. (NI, Josie, Chief Executive, NGO for housing, emphasis added)


Josie’s account illustrates how the absence of accountability and oversight facilitates unjust practices that violate people’s right to adequate housing. Josie thought that a landlord licensing scheme, akin to the one utilized in Scotland, could improve the situation in NI by having means to punish landlords with more appropriate consequences, such as losing their licence. Legal protections and mechanisms for redress are only accessible and useful when there is a culture of accountability. As Josie said, not only are consequences for private landlords rarely enforced, but merely promoting their enforcement would not be enough, as the penalties themselves are not an adequate means to change behaviour. Threatening landlords with a mere £200 fine both upholds appalling practices and undermines a rights-based approach to the provision of SR.

Other alarming practices related to housing in NI included the ‘no DSS (Department of Social Security) approach’, denying housing to those whose main income consists of social security benefits, as well as landlords asking for rental deposits for social housing. In addition, Josie raised concerns regarding a new recommendation that is going to be implemented in relation to applicants for social housing. Although this provision relates to social housing and not the private rental sector, we will raise it here because the new measure will target a specific portion of the population and relates to broader discursive currents that circulate across jurisdictions.

Josie explained:


I’ve been talking to you about people who are actually coming through the statutory homeless route but this recommendation, this is a new proposal which the minister has given the go-ahead to, which is now going to come into the system, but I think needs probably new regulations … and that is that if you’re an applicant for social housing and … you’re assessed and you’re on the waiting list waiting for your house, and you’ve x number of points and you’re basically waiting for your turn to come, that if you’re involved in any behaviour which, you know, is of a persistent nature which suggests, and I think this is really controversial [laughs], which suggests that you may not be a suitable tenant, then you can be deferred from the list. (NI, Josie, Chief Executive, NGO for housing)


As Josie suggests, the wording in the document is ambiguous; phrasings such as ‘of a persistent nature’ leave lots of room for recontextualization, meaning that different interpretations may result in different outcomes. Josie addressed this concern, saying the reason why the recommendation was controversial was because it lacked definition and clarity. She then gave her interpretation of the recommendation:


What they’re obviously targeting is, well I can tell you because I kind of know the whole rationale behind it, they’re talking about people mainly, this is what it says, people who are temporarily housed in hostels who exhibit antisocial behaviour … their rationale is, these people are problematic, we don’t want them as our tenants, get them off the list … that’s where it’s coming from. But of course it doesn’t explicitly say this is about, you know, people living in hostels and antisocial behaviour. So there is that whole issue about, how do you define … what test has to be applied, what is the burden of proof, you know, is there no opportunity to kind of have it reviewed or revisited … I think it’s very controversial actually … obviously we’re saying you’d have to have comprehensive guidance on how this is going to be applied … if you’re going to leave this to individual decision makers to make such subjective decisions which have such enormous consequences for people’s future. (NI, Josie, Chief Executive, NGO for housing)


The data make it clear that subjective and discretionary decision making generally results in poor decisions with enormous negative consequences for individuals. Furthermore, once again we see intersections between mechanisms of procedure, outsourcing of functions and ideological instantiations of the valuation discourse that categorize people according to their perceived worth – for instance, those who receive benefit income as not being worthy candidates for private housing.35 This sentiment is perhaps even more salient in the potential new social housing policy that will penalize the perceived antisocial behaviour of those temporarily housed in hostels. Hostels are often the only housing option to those facing homelessness, including those seeking asylum, so this policy once again targets a portion of the population already at risk and reproduces racialized and marginalizing discourses. The lack of clarity in the proposed recommendation embeds various entextualizations that can be wielded in future by individual decision makers, fuelled by different ideological positionings. Combined with potentially limited oversight and accountability, as well as unclear routes for challenging decisions, this raises a red flag for possible rights violations in the future and barriers to effective remedies.


Assessments, automation and algorithms

An enduring theme across the practitioner interviews involved challenges related to the medical assessments required for benefits such as PIP and Employment and Support Allowance (ESA). We discuss here how assessments function as a technological tool used in the categorization and hierarchization of people, and are part and parcel of valuation processes. We argue that ideological conceptions and stigma of mental health result in systemic discrimination and difficulty in accessing benefits for certain rights holders. In addition, medical assessment services are contracted out to private entities, further fragmenting and obscuring the processes involved. Additionally, the data shows arbitrary and subjective decision making results in a high percentage of errors, as evidenced by the high number of PIP appeals that result in positive outcomes for clients (see statistical data in Chapter 4: around 75 per cent of PIP cases are overturned representing a high prevalence of unlawful decision making), raising further concerns about the adequacy of accountability structures and influences of ideological conceptions of mental health.

It is common practice that the medical assessment process is subcontracted to a private assessment provider, whose assessors carry out functional assessments to determine entitlement to benefits. Oliver, a solicitor, reported that an enquiry in NI found that the medical reports produced by the local contractor, Capita, was being audited and potential changes were made to reports without clients being made aware of them.36 There was evidence that an auditor would assess a report, identify quality issues and then make recommendations for change. Oliver warned that it is an ‘inequality of arms issue that people are unaware of this key piece of evidence being edited and it’s important that they are made aware of that’. He explained that there are several levels of audit, one conducted internally, as well as a wider audit done by the Department for Communities (NI). The example provided referred to an internal audit by the assessment provider, assessing the quality of reports of new assessors, amounting to nearly 20 per cent of reports deemed to be of unsatisfactory quality. This figure is disconcerting, as these assessments serve as important evidence and perform a gatekeeping function to determine who can access sickness or disability related benefits. In 2021 the NI Public Services Ombudsman found that there was ‘systemic maladministration’ in terms of how the Department for Communities handled PIP claims.37 By 2023, out of the 33 recommendations made by the Ombudsmen to improve practice, 10 have been fully met, 18 partly met and 5 not met.38

In addition, auditing practices, which Nikolas Rose and Peter Miller39 call political technologies, are emblematic of neoliberal governmentality, reflecting practices aimed at identifying inefficiencies and improving quality, following market-type rationalities. It ‘governs people through a relentless pursuit of economic efficiency, deregulation, outsourcing, and privatization; it involves marketization and the privileging of competition over cooperation, as well as increasing emphasis on calculative practices aimed at promoting individualisation and responsibilisation’.40

A common concern expressed by practitioners was that claimants’ statements during their medical assessments are not always accurately represented in the final report. Some of the welfare rights advisors, who regularly accompany clients to their assessment appointments, experienced this themselves and reported that it was impossible to challenge the content of a medical report, as those appointments are not routinely recorded. This highlights a clear power imbalance in favour of the assessment provider, and by extension the DWP, because the textual output – the medical assessment report – cannot be challenged.

The absence of any recording means that a challenge to the contents of a report is reduced to the ‘word’ of the assessor versus the ‘word’ of the claimant, a dynamic that is highly unequal in power. The claimant is therefore unable to produce any ‘legitimate’ evidence to counter the ‘truth’ entextualized in the report. The textual authority of the report is legitimated by bureaucratic processes that designate the assessment provider/DWP to be legitimate actors in the decision-making process, and this legitimacy grants them the power to control a (constructed) space of allowed interpretations.41 The lack of transparency of medical assessments, combined with the power such an assessment assumes in written form, warrants close oversight and accountability to ensure fair and unbiased decision making.42

Privatization and the outsourcing of government functions thus create a legal accountability vacuum, meaning that individuals cannot access transparent processes to participate and challenge potentially unlawful or erroneous assessments. This lack of transparency and accountability is further impacted by the lack of legal normative human rights standards in the private space. In other words, the Serco decision potentially renders privatized public service provision beyond even the most basic human rights protections.


Disproportionate impacts on mental health

Rose, a welfare rights advisor in Wales, reflected on the appeals she undertakes with clients and reported that approximately 80 per cent of people she represents at tribunal have mental health problems (see the Welsh case study in Chapter 3). The majority of these appeals are benefit decisions, challenging a sickness/disability test result. She explains the problem like this:


For me, there is some inherent discrimination against people with mental health problems within those tests, so trying to fit people with mental health problems into those tests is more difficult. It is often more straightforward if somebody has a physical disability to apply those rules to them. Now you know, the Government would say, ‘oh no, no, no, we’re not discriminating against people with mental health [issues]’, but over the years I’ve done my job I have seen that the way that they assess them … so the kind of evidence they require … so if somebody has got arthritis, often they’ll want to see x-rays, you know, they’ll often want to say, is there a record that someone’s had x-rays, and do the x-rays show that there is arthritis, yes or no … and with diabetes, there might be records of what somebody’s blood sugars are and things like that. So there’ll be easier ways, if you like, to confirm a level of someone’s functioning or disability. With mental health it is more difficult, to decide whether that mental health really disrupts somebody’s functioning and ability to do certain activities, but I do find that they’re very loath to accept people’s own evidence, which is what you need to do with mental health. (Wales, Rose, Welfare rights advisor, local county)


Rose highlights two separate issues: first, that the medical assessments themselves are not designed for evaluating psychiatric disorders, making it difficult to slot into the pre-established criteria for physical illnesses; and, second, that because mental health challenges are often invisible, it is important to listen to individuals being assessed, as they know best how their illness impacts on their daily functioning. An additional challenge identified by practitioners is the difficulty in obtaining the required medical evidence, due to a lack of capacity (and funding) of mental health services, with reported wait times for a mental health diagnosis exceeding two years (England, Andrea, Welfare benefits advisor related to the Pantellerisco case).


Arbitrary and discretionary decision making

Rose’s comment about resistance to accepting people’s own evidence reflects wider discourses of mistrust and stigma around mental health. This distrust also translates into practice and poor decision making, as evidenced by examples from the data. For instance, Andrea, a welfare benefits advisor, recalled the story of a client who had a severe sight impairment related to a brain tumour. She was required to undergo a reassessment for her PIP and was denied on the basis that she was wearing lipstick and her hair was neatly combed (she wore a wig). Not only did this assessment process violate a person’s dignity, but the erroneous and subjective decision making resulted in an immediate halt of benefits, which led to rent arrears. The client was not able to use public transport and could no longer afford taxis. As a result, she became housebound, which affected her mental health. ‘The whole thing just started to snowball completely … we got it overturned but it should never have happened in the first instance’, Andrea noted (England, Andrea, Welfare benefits advisor related to the Pantellerisco case).

Other examples entailed a young man with severe mental illness whose application for ESA was turned down. This occurred because the General Practitioner (GP) mistakenly submitted medical evidence for another patient. Although it was blatantly obvious that the information received from the GP was a mistake (it referenced hip replacements the claimant had not undergone), the DWP ignored it and refused the application on the basis that the medical evidence did not support the claim. It took ten months, with the assistance of his welfare benefits advisor, for the young man to have his ESA benefits reinstated (England, Andrea, Welfare benefits advisor related to the Pantellerisco case).

Iterations of subjective decision making without merit are found across the data. Importantly, due to the interrelationship of rights, the infringement of one SR, such as access to social security, has a knock-on effect on other areas of a person’s life and wellbeing. Moreover, the high number of overturned decisions at tribunal is an important indicator that decision-making processes and the entailed accountability structures are inadequate.

Current medical assessment tools are constructed as instruments that unfairly categorize physical and psychiatric conditions in a hierarchy that places physical illnesses at the top. These instruments are unfair, unfit for purpose and must be adapted to adequately assess all types of illness in order to interrupt systemic discrimination against those with mental health conditions and provide access to SR and justice for all.


Automation, digitization and algorithmic decision making

Automation and digitization are hallmark features of neoliberalism and a common approach to governing a bureaucratic system, as standardized systems often increase productivity and reduce cost. However, practitioners raised several concerns ranging from digital exclusion to significant errors in decision making.

Online application processes entail barriers for those who do not have digital access. It is often assumed that in our digital age, people can access online platforms, but for a significant portion of the population, this is not so easy due to data and Wi-Fi limitations or a lack of computers and mobile phones. In speaking about some library closure legal cases, solicitor Matthew said that ‘people always think library cases are about books but they’re absolutely not about books’. He fittingly described how libraries (and schools) still serve important functions for people to access public services, employment and schooling. Their closure, felt acutely during the COVID-19 lockdowns, impeded access to digital platforms. In addition, when it comes to applying for social security benefits online, people often do not grasp the importance of the task as an application process to a legal entitlement and, without independent advice, mistakes are often made that result in a denial of benefits or take a long time to resolve. The importance of access to independent information and advice is highlighted once again.

Algorithmic tools are another form of technology in the categorization and sorting of information and people. Identified problems regarding the use of algorithms entail concerns of discrimination and unfairness, information protection and (lack of) opacity and transparency.43 The literature on ‘algorithmic accountability’ questions whether algorithms can be made more transparent and explainable in order to facilitate accountability when their use adversely affects human rights or causes other types of societal harms.44 McGregor, Murray and Ng argue that international human rights law provides a suitable framework. Although not a panacea, a human rights-based approach to algorithmic accountability offers an organizational scheme to identify factors that states and businesses should consider in order to avoid undermining or violating human rights.45

A recent review attempted to address some of these concerns, but acknowledged the well-established risk that algorithmic systems can lead to biased decisions.46 On the point of transparency in the public sector, the review recommends ‘a mandatory transparency requirement on all public sector organisations using algorithms that have a significant influence on significant decisions affecting individuals’.47

Although this appears to be a sensible recommendation, the repeated word ‘significant’ is vague and ambiguous, leaving a large space for multiple entextualizations/interpretations of what would constitute ‘significant influence’ and how ‘significant decisions’ are to be defined. The review recognized precedent of failures in large-scale (although not all algorithmic) decision-making processes that had impacted on a large number of individuals, citing fitness-to-work assessments for disability benefits and immigration caseworking. The authors of the review cautioned about the significant impact decisions made at scale by public sector organizations can have if they go wrong, urging for the highest standards of transparency and accountability.

For Sharon Pantellerisco, algorithmic decision making resulted in errors and loss of income relating to the benefit cap policy, with no effective remedy at the conclusion of lengthy legal proceedings. Tobias, a barrister on the Pantellerisco case, expressed frustration that the DWP did not make use of all the information it had at its disposal to create a better, more nuanced, computer program. He recommended increased levels of parliamentary scrutiny, and welfare rights advisor Miles echoed suggestions for legal input and greater interaction between lawyers and programmers at the design stage to avoid built in bias:


For certain categories of cases where you knew that the decision the computer was needing to make was probably one that would need human oversight … you’d filter them out to an expert decision maker. And like none of those things really seem to happen … I mean, it would be both design and also training … you can see in the design of like their [DWP] flagship benefit Universal Credit that what’s happened is, in the room at the stage they designed their computer system you’ve got some policy people and you’ve got some programmers, and the policy people have at some point talked to lawyers and think they’ve understood what’s going on, but you haven’t got any lawyers in the room when they’re actually designing the system. And what you end up with is a system that’s not compliant with the rule of law. Like it doesn’t do the things that it would be required to do and it can’t from the ground up do those things because you’re sort of taking it back to the premise of design, it’s not designed to actually do the things that it’s supposed to do. (England, Miles, Welfare rights advisor, NGO to combat child poverty, emphasis added)


In Pantellerisco, the court, on appeal, accepted that the algorithm for calculating benefit entitlement was lawful, despite the algorithm discriminating between those paid monthly and those paid every four weeks. An important factor in the court’s decision was that the DWP exercised what it termed a ‘test and learn philosophy’.48 Despite the High Court finding the operation of the flawed algorithm irrational, and therefore unlawful,49 on appeal Lord Justice Underhill stated:


[W]‌here that happens, it does not in my view automatically follow the legislation was irrational … it cannot be the case that whenever imperfections in a legislative scheme are corrected by amendment in the light of experience of the original version is to be characterized as irrational on the basis that it should have been got right first time round.50


The Court adopted a deferential approach, referring the matter back to the DWP so that the test and learn philosophy could operate in practice. The data overwhelmingly suggest that this philosophy provided by the DWP’s witness statement is not something that operates well as a matter of practice. The Court of Appeal in Pantellerisco has left open the door for a finding of irrationality if the DWP does not take steps to resolve the problem now that it has been identified.51 However, this approach leaves both Sharon Pantellerisco and all others impacted by the flawed algorithm facing a continued SR violation without an effective remedy to date, long after the issue first arose in July 2019.


Resource distribution: discourses of entitlement

We see recurring tensions across the data between the neoliberal concept of entitlements as commodities and human rights-based interpretations of rights. We saw in the case of asylum seekers in Glasgow that even basic food provisions were difficult to access due to restricted usage of the Aspen card and the disallowance of cash (see the Scottish case study in Chapter 3). An unwillingness to provide support in the form of cash was also raised in the Welsh case study in relation to the provision of food for children and young people. The conflict was particularly salient in a discussion with Eva around school meals and voucher programmes (Wales, Eva, Development Manager, NGO to combat child poverty).

Eva said that ‘the reason that most people don’t have enough food is not because there’s a lack of food, it’s because they have a lack of money. Even in the pandemic that was the key thing’. She explained that her organization campaigns for a cash-first approach to alleviating food poverty. They want to see the direct value being transferred to families so that they can maximize the amount available and buy their own food. She said that based on their research, people overwhelmingly said that’s what they prefer and it works best:


Although people are happy with food parcels, vouchers and things on the whole, there’s always quite a significant minority whose needs aren’t met by those schemes of support so we really want to see cash first and so the option has been available to local authorities to provide cash payments. (Wales, Eva, Development Manager, NGO to combat child poverty)


Eva explained that their consultations with hundreds of families provided numerous examples of why direct provision of food boxes or other schemes do not work well. She tried to feed that information back to local authorities and encourage them to consider making cash payments, but received significant resistance from them:


The lack of interest [laughs], to say the least, in what people on the receiving end of the services think about, it is really shocking to me, because … I think that sort of mindset is like well, you know, beggars can’t be choosers really … we just need to do what’s operationally best for us at the local authority, it doesn’t matter if it’s not meeting people’s needs very well [laughs] … it’s not our top priority really and that’s quite hard I think in terms of who’s been wanting to hear … as an anti-poverty solution cash is best, but trying to communicate that or trying to advocate on behalf of people who were having problems with the system is really challenging. (Wales, Eva, Development Manager, NGO to combat child poverty)


The researcher pressed Eva for her interpretation as to why local authorities are reluctant to provide cash. She said:


For me it’s rooted in the stigma, it’s a discriminatory attitude towards people in poverty. It’s rooted in a belief that people in poverty are poor because they are incapable of managing money and they may be negligent as parents. So the idea that if you give people money it will be spent on something other than what it’s intended for. I’ve done research this year which absolutely disproves that … there are huge amounts of evidence, national, internationally in developing countries and across the UK that when you give people money, particularly when you call that money, you know, ‘child benefit’ or ‘child payment’, it gets spent on children or if you call it ‘free school meal money’, they spend it on food. And that’s what I found very much in the work I’ve done in the South Wales valleys. I asked parents what they used the cash payment they had for and they use it to buy food and then they were able to talk about how it had helped them budget more effectively with the remaining money that they had … so they could actually afford to buy better-quality meals, fruit and vegetables, things like that, they could eat themselves, they could buy learning resources for their children. So you know, all these benefits that just a box of catering supplies just doesn’t [laughs] provide at all. (Wales, Eva, Development Manager, NGO to combat child poverty, emphasis added)


Once again, we see intersections with ideological conceptions expressed as discourses of worthiness. The valuation discourse manifests here through the structuring of programmes that keep power and control with the government, as poor individuals are deemed incapable of making good decisions, handling money and parenting. These mechanisms work together to result in structural discrimination. Furthermore, Eva elaborated that she feels it is rooted in the design and administration of local welfare systems in Wales and at the local authority level. She continued:


It really sticks with me going to a consultation event for Welsh government. They were doing a review of their child poverty plan and it was kind of a stakeholder event just before the pandemic where we had a group of roundtables, people talking about what the welfare system for Wales should look like. And the amount of people who were really obsessed with fraud, they were really obsessed with making sure … there was no opportunity for people who didn’t really deserve it to get it … they were like [we] ‘must eliminate dependencies’, all these kinds of real myths not grounded in empirical evidence [laughs] not grounded at all in what it’s actually like and really discriminatory against people on low incomes, really stigmatizing attitudes towards families affected by poverty and really poor understanding of what the needs of those families are. But these were people, some of them quite senior, just talking in terms that actually I find quite offensive about casting aspersions on the kind of trustworthiness of people. And talking about how you need to design welfare systems to exclude or punish or control or coerce people [laughs] so that they stop being undesirable, you know, rather than seeing a kind of rights-based approach … we all have an entitlement and we need to work now to get it to as many people as possible. So that’s kind of a contrary thing but it’s just I’m really conscious of those stigmatising attitudes because it’s what we work against with the children and young people in our project the thing that makes their life so hard is that judgement on them and their parents. (Wales, Eva, Development Manager, NGO to combat child poverty, emphasis added)


In Eva’s narrative, the valuation discourse is expressed as distrust, a fear of people fraudulently making a claim on the welfare system. We can see clear interdiscursive links with the comments made by the former DWP Secretary Iain Duncan Smith regarding the benefit cap policy. Resistance to cash payments appears to be rooted chiefly in discrimination and misguided conceptions of welfare and welfare recipients. Furthermore, some policy makers present at the meeting felt the need to design welfare systems with punitive measures, focussed on exclusion, control and coercion. Once again, we see glimpses of social control tactics and discriminatory attitudes that stand in stark contrast to rights-based approaches that frame entitlements as rights for everyone, rather than commodities for some, at the behest of personal discretion.

Our intention here is not to say that all discretionary systems of resource distribution are inherently unequal and contravene human rights approaches. Practitioners were divided on the issue of discretionary approaches to welfare provisions. Some voices advocated for a discretionary approach, because it allows for some flexibility and tailoring to specific needs; others lamented the fragmentation of services inherent in discretionary funding schemes, and the entailed difficulties in meeting everyone’s needs. The caution we raise with respect to discretionary approaches to resource distribution is rooted in concerns relating to discretionary, and often arbitrary, decision-making processes. Discretionary resource distribution approaches are a fitting example of governing ‘at a distance’, and fragmentation of the system raises concerns about gaps in oversight and accountability.


Valuation discourses: constructing ‘worthiness’

An important element of achieving social justice is interrupting or countering disempowering and disenfranchising discourses. Our analysis in the previous sections shows how practitioners go to great lengths to advocate for their clients with the aim of meeting their needs and securing successful outcomes for SR violations. In this section, we show that even though practitioners may actively oppose and challenge dominant negative discourses, at times these discourses, or rather the dynamics that underlie them, are unwittingly reproduced. Moreover, the data show how rights holders themselves reproduce negative dominant discourse in efforts to create legitimacy for themselves. We illustrate this through a few examples, first showing how practitioners position themselves in relation to particular discourses. This positionality can be conveyed in the analytical concept of ‘stance’.52 Stance taking is instrumental in the drawing of social boundaries, a component integral to processes of differentiation and categorization. A closer evaluation of the stances taken up by the practitioners is valuable in terms of understanding the knowledge they draw on in their daily work and progressing SR for the clients they serve.

In the previous chapter on the adjudication journey, we spoke with Eva in Wales regarding access to information and advice, and she relayed that during the COVID-19 pandemic, many people were forced to seek help who might not have needed assistance previously. She described that people would not necessarily know how to access help if they were not already linked in with agencies or service providers. We repeat the excerpt in part here:


I think a lot of people just don’t know where to turn … I think services often struggle to be there when people need them because people typically get to a place of crisis, so they’re living in vulnerable circumstances and they’re dealing day to day with extreme multiple extremely stressful life events that are pushing them to that point where they are at risk of destitution. And if they’re not engaged with agencies, and we’re seeing this a lot in the pandemic, these aren’t people who are problems you know [laughs] to society. So, they don’t have a social worker, they might not be working or getting any help from mental health service providers and so on. You have to be quite ill to meet the threshold to be allowed to even get support from those teams so lots of people just aren’t on the radar. (Wales, Eva, Development Manager, NGO to combat child poverty, emphasis added)


Eva clearly aligns herself with the position that the people she is referring to are not ‘problems’ to society. What is implicit is that her comment sits in dialogical relation to other discourses that do characterize certain people as problems to society. This is by no means a critique of Eva, a dedicated advocate; the example merely makes visible how our words often signal other discourses. Here it makes salient the interdiscursive connections to broader circulating discourses, in this case valuation discourse, which creates opposing categories with people who are characterized as problems at one end of the spectrum and those who are not at the other end. We share this example as a note of caution, because in her efforts to oppose the valuation discourse, Eva in fact reproduces the binary distinctions that fuel the constant drive for legitimation to prove one’s worthiness. Rights claiming, we argue, can help reshape the narrative and empower rights holders.

The following example from Rose is more explicit about her engagement with the valuation discourse of ‘worthiness’, in which she acknowledges circulating discourses and takes an unequivocal opposing stance, refusing to participate in the hierarchization of people:


I’m lucky in that everybody I work with in my team – it’s a small team – but everybody is very dedicated and very committed to the ethos of our team, which is to do all we can to maximize people’s income and to do that in a sort of nonjudgemental way. I think that what sometimes creeps in from management above us is that they do actually want us to be more judgemental. People don’t always use the term, but what they’re getting at is there’s a sort of deserving and an undeserving poor and so sometimes what they want us to do is to do more work with pensioners that they see as deserving, because there’s quite a paternalistic view of poorer pensioners. It’s not that I don’t think poorer pensioners need advice, I definitely think they do and I think they miss out on benefits as much as anyone else, but there’s … heroin addicts with mental health problems that I was talking about earlier, they miss out on benefits a lot, but in the views of some people they’re not as deserving, whereas I do my job because I think it’s crucial that people aren’t judgemental and that people approach work like that and think this is somebody in need. I’m not gonna put them in a pecking order of whether I thought they brought some of this on themselves or not. And invariably, I think once people start going down that road, I think so many of the people I deal with, when you ask them about their upbringing, their family, so many have been in care or been abused as children or have very difficult family circumstances … it’s not surprising sometimes that people then have ended up with addictions or living on the street or alcohol or whatever … they’re all in a bit of a circle or a pattern, if you like. And so, for me, that’s why I think it’s so important to be able to offer services to those that present themselves, rather than deciding that actually this group of people is maybe more fashionable to help … so that to me is changing some of the perceptions of the people above and certainly those who make decisions about funding, etc etc. (Wales, Rose, Welfare rights advisor, local county, emphasis added)


Rose’s example shows how the valuation discourses can sometimes be very visible in the steering from upper management – for instance, reproducing categories of worthiness that differentiate between poor pensioners and poor heroin addicts. One cannot challenge the valuation discourse by articulating convincing arguments that the heroin addict or person seeking asylum is worthy of help. The only way to subvert the prevalent valuation discourse is to not engage in the processes of categorization it calls for, and instead adopt a human rights-based discourse.

Our final example shows how the prevalence of the valuation discourse results in rights holders internalizing the valuation discourse themselves. We asked Miles whether he thought rights holders recognized their challenges in accessing their social security rights as rights violations. He responded that claimants’ ideas of fairness or unfairness were more related to not having their needs met, in terms of immediate material interest, but that the notion of fairness was generally not cast in terms of rights or justice. We then asked whether a rights-based conversation would help people access their rights or whether there might be other ways of talking about it that would make it more accessible for people to feel that they have a right to access. Miles responded:


Very often … the claimant will feel a sense of injustice, of unfairness, but also … you get claimants who feel undeserving and then the way in which they articulate their sense of justice is by distinguishing themselves from what they see as the general undeserving case. So they totally accept that entitlement to social rights aren’t rights, that’s how they think about it, they think it’s a privilege. Like, you deserve this if you’re good and then they try to distinguish themselves into that group … I mean that’s very divisive amongst claimants. So when you get a claimant go, ‘yeah I know most people are faking this but I’m not, I’m genuine. If it wasn’t for all the fakers they would have believed me right’. So their entire way in which they see their case is like through hostility to other claimants and I mean this is really interesting for a welfare rights advisor who sees a hundred of these people who all think that their case is the fair one but everyone else’s is bad. I mean it’s quite often I’ll have to explain to someone, a person who doesn’t make that transition, who just doesn’t feel worthy at all, I have to explain ‘well look, what the law says is if you meet those conditions you get it and you do meet those conditions, it’s just they haven’t believed you. Do you not think this is true about yourself? Yes, it is true, well, there you’re entitled’. And you get people who are incredibly grateful for being assisted in a case and you have to say ‘all I did was assist you to show that you meet the conditions, you haven’t got anything special from me other than satisfaction of your legal rights’ and I think people often appreciate that but they don’t move to thinking that way in general. (England, Miles, Welfare rights advisor, NGO to combat child poverty, emphasis added)


Miles describes how many rights holders interpret entitlement to SR not as rights but privileges, meaning that they feel the need to distinguish themselves as someone who deserves the entitlement. This, in turn, takes the shape of differentiating oneself from others who are ‘less worthy’, creating divisions among claimants. The account described by Miles resonates with Sukhwant Dhaliwal and Kirsten Forkert’s research53 in which they also observed a tendency of recent migrants and people from established ethnic minorities to make a distinction between deserving and undeserving or good and bad migrants/citizens in a bid for recognition and legitimacy. Rather than disrupting the divisive narrative of the valuation discourse, Miles’ account of the benefit claimants creating divisions between the deserving and undeserving, reproduces negative discourse. We asked Miles why he thought that claimants have such a negative image of themselves and accessing services:


That’s how services, these services, are presented in the media … that’s the dominant way in which these things are discussed. There’s two ways of dealing with it when you’re actually one of those people: you can either accept the dominant way and then make yourself an exception … which is an easier thing to do than reject the entire way in which it’s discussed and I think for a lot of people the first route is easier. You have to disagree with less, but rather than disagreeing with the whole way in which something is in general discussed you’re saying ‘oh yeah, yeah, that’s all correct, it’s just I’m different’, it’s an easier option than saying ‘actually benefit claimants are humans, maybe they should be treated like humans’. (England, Miles, Welfare rights advisor, NGO to combat child poverty)


Miles points to dominant discourses in the media as one of the drivers of benefit claimants’ perceptions of themselves and others. The internalization of the valuation discourse may also serve as an example of governmentality and its capacity for power to influence the self and shape human conduct.54 The power of producing particular ‘representations of the world’, or discourses, resides not in the words themselves, but in the perceived legitimacy of the person, government or other entity uttering them. Bourdieu’s notion of ‘symbolic violence’ and Gramsci’s concept of ‘cultural hegemony’55 are also relevant in expressing the ideological-hegemonic aspect of power that operates covertly below the surface. In their work they aimed to explain how and why subordinate groups accept as legitimate the power of the dominant.

Susan Gal explains: ‘The capacity of language to denote, to represent the world, is not considered transparent and innocent … but is fundamentally implicated in relations of domination … Control of the representation of reality is not only a source of social power but therefore also a likely locus of conflict and struggle.’56 We shared these examples to draw attention to the power of discourse and the ways in which it can be used to perpetuate and (re)produce inequalities, but can also be harnessed to counter dominant disempowering discourses.


Complexity and fragmentation

In our data, elements of fragmentation include different constitutional arrangements under devolution and, to a lesser extent, Brexit.57 Challenges related to devolution include intersections between reserved and devolved law, including limited decision making power (see the Welsh case study in Chapter 3), as well as different case law and legislation between jurisdictions and related tensions and conflicts. Fragmentation of the framework governing SR also comes to the fore through the outsourcing of social services and housing, automation/digitization and discretionary funding schemes. One of the enduring elements of power is complexity and fragmentation.

Miles notes that social welfare systems are ‘tremendously complicated … a feature of all social welfare systems everywhere’.. He goes on to explain: ‘they’re designed to cater for poverty in its diverse forms and to manage poverty in its diverse forms and therefore they need to be complicated to alleviate poverty just enough, in just the right way, and just the right places’. The competing pressures within the state, he believes, are to cut costs on the one hand, but have a complex system on the other, and they do not fit. The way he sees it, the government tries to simplify the running of this complex bureaucratic system by removing expertise from their decision makers. He says that ‘if you get like lowest grade of civil servant, largely computerize their job and then present them with a complex system, it doesn’t work’ and does not produce the intended results. We asked him how to mitigate this problem and he replied that ‘they [the government] could spend more on administration, like significantly more’ (England, Miles, Miles, Welfare rights advisor, NGO to combat child poverty).

This complexity, and its management, is one of the overarching themes across the data, which is constituted in manifold policies and procedures, difficult and lengthy application processes, frequent changes to rules and regulations, obscurity, poor visibility of available services and programmes, complicated and lengthy complaints procedures, and a lack of cognisance of the interrelationship of SR and people’s needs.

We briefly highlighted the complexity of Universal Credit, which came to the fore during the COVID-19 pandemic when the government promoted Universal Credit as a resource, but failed to make it clear that there are significant differences with legacy benefits, such as tax credits, which resulted in people applying who were not eligible, thereby losing existing benefits or becoming worse off.

The complex and fragmented governance system for realizing and upholding SR in the UK warrants that access to information, advice and advocacy, as well as legal representation is made readily available. Our conversations with practitioners already highlighted the shortage of lawyers across jurisdictions to address SR violations. This was noted not only by legal practitioners, but also by welfare rights advisors, as the burden is acutely felt by those on the frontlines of providing support.

In addition to a shortage in legal expertise, Julie discusses how she believes the justice system is not designed in a manner that is well-aligned with people’s needs and daily realities:


From my perspective, you know, law is for the people and our courts are for creating accountability and addressing and fixing problems that happen. And your procedures, your processes, should probably be ones that are fitted around what we know about how people are, so their level of literacy, the barriers they face, the time that they have off work to do things, you know, how much it might cost to start a case, how much it costs to continue a case, if you are needing them to show up for 20 hours over the course of a year. Our justice system is not designed like that and I see very little that is written about redesigning it in that way. The discussions we have about our justice system are about saving money. They’re about efficiency, they’re about people … this government dangerously talks about people wasting time in the justice system and they’re looking to reduce the volume of cases. It’s seen as an infrastructure cost and the value of justice is not taken into account. (Scotland, Julie, Solicitor specializing in asylum/immigration, NGO for legal services)


Our justice system is, simply put, not fit for purpose. Julie’s insight on this is reflected in the literature. McGarvey, for example, highlights that:


appeals processes, while giving the outward appearance of being inclusive and democratic, often act as filtering mechanisms which deter disadvantaged people in areas like … welfare… [Appeal processes] are often arduous, time-consuming, stressful and costly. It therefore follows that those who possess the resources to fully engage with such processes stand a chance of greater success than those who do not – this is an example of a structural class barrier.58


Complexity is structural injustice.

Julie’s comments reflect her awareness of the prevalence and ubiquity of ideological rhetoric in line with neoliberal ways of governing, which direct primary attention to the values of cost saving and efficiency. We are indeed fighting an uphill battle if the perception of government is that ‘people are wasting time in the justice system’ rather than seeing the courts as a mechanism of accountability for ensuring SR compliance. Julie and her organization adopt a human rights-based approach in their work, and she questions how such an approach to justice and accountability can be implemented:


If we succeed in incorporating economic and SR in Scotland … and there are remedies, then slowly, over time, human rights lawyers like me and [name of another practitioner] will chip away, will use that as a tool [laughs] to chip away, but it will always be using the stick. It will always be defended by governments, so they will have to defend those cases and the gains will be limited. The right way round is the other way, is to re-evaluate what we do, but it’s Byzantine and anyone who has been through the justice system or has a friend who’s been through the justice system, will be astonished and surprised at how inaccessible it is. (Scotland, Julie, Solicitor specializing in asylum/immigration, NGO for legal services)


Julie highlights an important point – also raised by other practitioners – that merely garnering legal status for SR is not enough without a) adequate accountability structures, and b) changing the conversation. One of the prevailing insights from our work is that reclaiming the narrative for SR is essential in terms of effecting enduring change to how SR are perceived and understood, and thereby create pathways for securing effective remedies when violations occur.


Conclusions

We approached the data with a critical discursive lens to locate moments of conflict and contestation that expose competing tensions. These tensions were evident in intersecting discourses, as well as in the deployment of different tools and mechanisms that intersected with law and policy. The data also showed how reproduction of the valuation discourse undermined practitioners’ efforts in promoting SR and resulted in rights holders themselves internalizing valuation discourses in an effort to create legitimacy and distinction for themselves.

The project team set out to investigate empirically how SR are realized in practice, and how legal frameworks across UK jurisdictions protect SR and facilitate access to an effective remedy when rights violations occur. SR violations significantly impact on human wellbeing and the enjoyment of a decent life with dignity. SR form part of the international human rights framework, including the right to housing, the right to food and fuel, and the right to social security. Under international frameworks, the UK has an obligation to protect these rights in the domestic context.59 These international obligations require the UK to provide access to an effective remedy when SR violations occur, including access to a legal remedy in court if necessary.60

Interwoven with legal analysis, this book presents our empirical findings from data collected through individual semi-structured interviews with a variety of legal and nonlegal practitioners across the four UK jurisdictions. We adopted a combined legal and discourse analytic approach to better understand conceptions of justice and address gaps in the current legal framework. A critical discourse lens highlighted how barriers to social justice are socially and discursively produced and, more importantly, how understanding these dynamics can inform practice and chart ways forward to create legitimacy for SR in the UK.

In our analysis, we have shown how competing logics and discourses were made visible in local struggles and tensions relating to conceptions of entitlement, welfare, poverty and justice. The processing and sorting of information and people through various strategies of valuation creates hierarchies that are organized according to the perceived worthiness of individuals, further marginalizing those who already struggle to access and participate in the ‘system’. In this sense, we see competing rationalities in relation to the notion of ‘entitlements’, framed on the one hand as (scarce) resources or commodities that must be carefully managed and rationed by the state and being made available to some according to discretion, and, on the other hand, as social/human rights that are universal and entitle all human beings to the basic right to an adequate standard of living, which includes food, housing, health, social security, education and employment.

The increased outsourcing of public services raised significant concerns relating to gaps in accountability, often resulting in contraventions of human rights. This was made salient in the Ali case concerning the recontextualization of section 6 HRA. Technological tools such as medical assessments, automation, digitization and the use of algorithms facilitated access barriers that caused rights holders to experience social injustice. These mechanisms also illustrated negative impacts of arbitrary and discretionary decision making, as well as evidence of poorly reasoned policies. In addition, challenges relating to housing made it clear that prejudicial practices, combined with poor oversight and accountability mechanisms, impeded access to justice for the right to adequate housing. The various mechanisms and tools highlighted in our analysis are embedded within a complex, fragmented and multilayered system of governance.


Reclaiming the narrative

Across all dimensions of the analysis, one enduring and resonating element has been the silencing of voices. This points to the inequality embedded in a system that structurally, and often intentionally, undermines the voices of its people. Our analysis examined how the systematic categorization and filtering of information and people is facilitated by various mechanisms61 that have a disproportionately negative impact on certain groups of people, including women, children, lone parents, minority ethnic groups, persons seeking asylum and persons with disabilities (including mental health issues and learning disabilities). These processes intersect with wider discursive currents relating to immigration, austerity, Brexit, sectarianism and COVID-19 to name but a few, often resulting in the (re)production of stigma, prejudice and exclusion. These discursive factors are, as Zinaida Miller62 cautions, not to be treated as separate from our enquiry, but as closely entangled with how laws and policy provide the contours of the SR protection frameworks across the UK and the access to justice journey.

These dynamics are enmeshed with how SR are provided and the goals and procedures of the UK welfare system, based in law and policy.63 Fragmentation of the system and governing ‘at a distance’ complicates embedding adequate mechanisms for consistent and appropriate oversight and accountability, but is of the utmost importance for upholding SR. Concerted efforts must be directed to reclaiming the narrative for SR: a) as legal rights in and of themselves; and b) in ways that mobilize counterdiscourses that subvert the dominant valuation discourse along the axis of deserving and nondeserving.

As Karen Zivi reminds us, change may not always be immediately visible, but incremental change will challenge the dominant narrative. She urges us to think of ‘both rights and democracy as ongoing, always unfinished projects, rather than as stable objects or specific procedures’.64 In that sense, the performative practice of rights claiming helps to provide the contours of democracy:


Though rights claiming may not end social and political practices that many find objectionable, though it may not guarantee protection against grievous harm or ensure the desired degree of freedom from external forces, and though it may challenge majoritarian decision making, it is, nonetheless, a practice through which we come to be democratic citizens. Rights claiming, understood as a performative practice of persuasion, provides an opportunity for individuals and groups to form and share ways of seeing the world; to shed light on and reimagine ways of thinking, being, and doing; and to take an active role in the political life of a community.65


Rights claiming is a strategy of ‘giving voice’; an attempt to make visible and disrupt dominant mechanisms of power and privilege that serve to marginalize. It is clear from the data that not having a voice is not a question of skill or ability; it is a question of power. Our analysis clearly shows that remaining silent is often the product of being silenced, not having a platform on which one’s voice is heard or taken into consideration. Practitioners relayed story after story of people getting worn down by a system that often provides no legitimate ways to make one’s voice heard (for instance, the inability to challenge errors in medical assessment reports). Blommaert reminds us that in bureaucratic practice, centring institutions play an important gatekeeping function by regulating access to contextualizing spaces and having the power to assign people particular bureaucratic identities, such as ‘an asylum seeker’, ‘an urgent case for social welfare’ or a ‘criminal’.66 These ascribed social identity categories are not necessarily negotiable and, as the data on asylum seekers have shown, certain labels and identities are infused with dominant racialized and gendered perspectives that delegitimate particular voices.

However, it is essential that rights claiming goes hand in hand with addressing the complex structures and processes that produce suffering and entrench existing power relations. Advocacy and raising legal consciousness are meaningless without efforts to address the structural inequalities that give rise to silencing certain voices. As our analysis has illustrated, disempowering discourses are also closely linked to mechanisms that perpetuate discriminating practices. Accountability for those practices depend, in part, on the legal framework and proper legal mechanisms to create accountability for SR compliance. Indeed, an overarching theme that runs throughout our data, analysis and in each chapter of the book is the added value of legally enforceable social rights. Their absence from practice means that social rights violations are not examined or interrogated within our existing system and therefore go unaddressed. The fact that lawyers have to try and shoehorn social rights cases in under discrimination claims or arguments around irrationality is exactly why SR should be recognized in law. At the very least, embedding SR as legal rights would facilitate an interrogation of the relevant evidence.

We relayed earlier that as a research team, we adopt the stance that rights claiming and giving voice is best facilitated by efforts to integrate oppressed and marginalized voices into dominant discourse, as well as making visible the policy mechanisms and practices that perpetuate an unequal system.67 Discursive currents mobilized ideological conceptions of human rights, as well as discourses of valuation and categorization. The data also showed how the reproduction of the valuation discourse can undermine practitioners’ efforts in promoting SR and result in rights holders themselves internalizing and reproducing valuation discourses in order to create legitimacy and distinction for themselves. The practitioners’ (unconscious) reproduction of binary categories of worthiness and unworthiness potentially undermines the work they undertake to empower rights holders. We raise awareness of this to avoid unwittingly participating in practices of ‘othering’, essentializing or categorizing that reproduce dominant valuation discourses. The only way to subvert dominant valuation discourses centred on notions of (un)worthiness is to base entitlements in rights, not contrasting categories of worth.

In terms of facilitating agency,68 we reimagine the relationship between rights holders and practitioners in which everyone recognizes the performative, interdependent and contextually bound nature of voice. In other words, practitioners can and, as the data show, do encourage the agentive powers of the individual rights holder by providing a context or environment in which the person feels they have something to say and the listener possesses the skills to ‘hear’ them.69 In order to disrupt the inherent inequalities and the silencing of voices in the access to justice journey, practitioners may value discourse training that enables them to best empower individuals who have been marginalized within the UK welfare system to access their SR.

Reshaping the narrative for SR is also an attempt to reconstruct the frames, in an effort to democratize the processes by which frameworks of justice are drawn and revised. If access to justice for SR is to be realized in the UK, attending to both structural injustice as well as a keen understanding of social and discursive barriers is necessary. The ways in which SR have historically been made invisible has to be overcome by reclaiming the narrative for SR, by recognizing and addressing the tools and mechanisms that block the access to justice journey, and by embedding SR as legal rights in the UK. This will provide pathways to justice for SR that include not only ‘access’ but also meaningful ways of participating in frameworks that can lead to social justice and effective remedies.

Transformative movements challenge injustice not only by making salient areas that warrant change or improvement, but also by challenging the very assumptions on which dominant frames are based. They push the conversation towards more democratic arenas to entertain arguments about the frame. At the UK level, the frame for the protection of SR is monopolized by outdated conceptions that assume SR are nonjusticiable, cannot legitimately be enforced by the court, contravene parliamentary supremacy and are aspirational in nature. Transformative movements thus challenge the metapolitical activity of frame setting,70 calling for institutionalized parity of participation to include additional voices in deliberations and decisions that construct notions of ‘who’ is entitled to justice.

As was made clear in our analysis, the UK Home Office’s ‘hostile environment’ policy, at a national level, is instrumental in the construction of ‘who’ is entitled to justice, which specifically excludes those seeking asylum in the UK. This dominant discourse, and the concomitant conception of who has a right to claim rights in the UK, has a direct impact on the frameworks that protect and govern SR provisions. We see similar problems on framing in relation to the social security regime where the frame is incentivization to work, efficiency and cost-cutting; however, on the ground, laws, policies and their implementation routinely marginalize women, children and those with disabilities in contravention of their SR (as accepted by the court). Current processes and procedures also alienate other groups of rights holders, such as those suffering from mental ill-health, by means of inadequate medical assessment instruments and procedures. Although the devolved jurisdictions are on a trajectory to enhance human rights and access to justice, the intersections between reserved and devolved law limit participation in conversations about the frame setting for SR due to their complexity.


Recommendations

SR are legal rights, but, as our analysis shows, are often not recognized as such in the UK. As part of its international human rights obligations, the UK is required to provide access to an effective remedy if there is a failure to meet these obligations The lack of legal recognition in the UK causes significant challenges for accessing justice for violations of SR. It is clear that SR narratives must be reshaped on multiple scales to facilitate transformative change and the redistribution of power. The evidence for legally embedded SR is compelling. At the very least, as discussed earlier, without recourse to SR as a matter of law, practitioners have to tie themselves in knots making legal arguments to try and secure SR for their clients. This gap in and of itself represents the case for the added value of embedding a normative framework for SR. It would mean that the relevant evidence and law would be open to scrutiny in cases involving SR violations.

We therefore conclude with number of recommendations which, if implemented by the relevant decision makers, could begin to address the accountability gaps that restrict effective SR adjudication in the UK, facilitating a rights-based approach and broadening the scope of ‘who’ is entitled to justice.

Greater emphasis should be placed on practitioners and rights holders reclaiming narratives around SR as legal rights to enable new discourses to emerge that are focused on redistributing power. Reclaiming the narrative is about transformative and incremental change over time by reclaiming the power and voice to challenge a system laden with structural injustice that is not functioning in a way that upholds SR. All remedies should be exhausted – political, legislative and judicial. Parliament and government should scrutinize legislation and policy in order to understand the impact on SR. And when there are blindspots, inertia or violations of SR, the court should not abdicate its role in scrutinizing (non)compliance. Ideally, in a multi-institutional setting, all those exercising state power, including the regulatory and administrative spheres, should be guided by SR standards as part of an everyday accountability framework. It would be helpful to develop (discourse) training and education programmes on reframing narratives that marginalize and develop empowering narratives that SR are legal rights.

Devolution of areas of economic and social policy has created divergence on SR provision and compliance. Processes of progressive human rights protection, including economic, social, cultural and environmental rights in Scotland and Wales may mean that England and NI fall behind SR protections and access to justice mechanisms available in other parts of the UK. Devolved jurisdictions should promote the use of devolved powers to challenge narratives that marginalize or reproduce SR violations and act as both an anchor and a vehicle to encourage progress elsewhere.

Legal incorporation of international human rights law can enhance accountability for violations of SR. There are different processes of incorporation occurring across each part of the UK. At the national level, examples of civil society and political counterdiscourses are emerging claiming SR as legal rights. This provides an opportunity for evidence-led research to continue to inform national discussions. As part of the recommendations relating to discourse and narrative, we further recommend that civil society organizations, practitioners, rights holders and other stakeholders who are engaged in SR campaigns use the language of SR to make these claims. The objective is to ensure that evidence on SR compliance can be interrogated and scrutinized according to SR normative standards – rather than people and practitioners trying to find solutions under the rubric of something else.

Privatization and outsourcing of decision making (where the state delegates the decision-making process to a private body) creates an accountability gap for SR violations that needs to be addressed (for example, it is very difficult to challenge unlawful decisions by privatized benefit medical assessments). The outsourcing of services creates an accountability gap for SR violations that has to be addressed. Both the state and the private service provider should be accountable for human rights violations.

Digitization of decision making creates an accountability gap for SR violations where algorithms are not designed to account for SR compliance (either deliberately or inadvertently overlooked as part of the planning process). Algorithms should be adopted using inclusive rather than exclusionary frameworks.

We encourage a reconceptualization of access to justice as an area of study and practice that moves beyond an understanding that is primarily concerned with equal access to legal processes to a definition that includes effective substantive remedies as a result of those processes. While removing barriers that impede access to legal processes is of fundamental importance to access to justice, the discipline should also engage with the normative framework and the outcomes of these processes in terms of adequacy and efficacy. This is a significant gap in both the literature and practice. We use normative SR standards and the concept of effective remedies derived from international human rights law to bridge this gap, including the use of structural orders to respond to systemic violations.

People face multiple obstacles on the route to access justice. Each of these needs to be addressed to ensure accountability for violations of SR. Accessibility should be determined by the diversity of needs of those with the least access rather than accessibility of the majority (bearing in mind that there is no homogeneous group, but may be many different groups requiring different access needs). For example, online information may be accessible for most people, but not those without any access to the internet. More research is needed to address the specific needs of different specified groups in accessing justice including children, ethnic minorities, and people with physical and mental disabilities, among others.

Legal consciousness presents as a significant gap in enabling access to justice. There need to be awareness-raising campaigns in the public sphere identifying SR as legal rights and providing people with information and education on their rights and how to claim them, including highlighting where there are gaps in provision – that is, informing the public discourse if legal avenues are available and also, when they are not, if SR protections fall short.

The justice system should provide the resources needed to access justice for SR, including:


	a)Access to first-tier advice in a place that is accessible. Funding and support for first-tier advice across all SR, ideally co-located in physical premises where rights holders already engage (such as GPs, food banks, CAB, schools, places of work and libraries).

	b)Recognize the psychological and emotional burden, including fear of retribution, required to pursue a case and address the individual burden, enabling and promoting collective complaints and collective remedies wherever possible.

	c)Provide people with advocacy services to ensure they are able to meaningfully participate in their case.

	d)Provide access to legal aid. Fund legal aid for violations of SR through properly funded legal aid schemes and salaried expert lawyers in social welfare law.

	e)Provide access to legal representation. Ensure lawyers specialize in SR areas of law and are located across jurisdictions, including in rural areas. Enhance law curriculums in law schools to ensure adequate training in SR. The justice system cannot rely on partial funding – lawyers should be paid for the time spent on the case. Consider expanding salaried law centres that do not rely on case-by-case applications for funding. Change the objective of the funding – funding should not be solely dependent on a realistic prospect of financial gain, but a realistic prospect of SR compliance.

	f)Facilitate collaboration between different sectors of advice (street-level/first tier/lawyer/barrister) – a joined-up approach to support rights holders in participating and navigating the complexity of avenues.

	g) Recognize and respond to clustered injustice – legal issues cannot be siloed into standalone problems. SR violations are often clustered and the violation of one right can impact on the protection and enjoyment of another, creating a snowball effect. The justice system needs to adapt to recognize and respond to clustered injustice.

	h)Recognize and respond to the different needs of different groups. The preceding steps are not a ‘one-size-fits-all’ approach and more research is needed to respond to the collective needs of specified groups.


Alternative routes to justice including internal complaints and appeals should not unduly delay access to a remedy for a violation of a SR (for example, mandatory reconsideration under the DWP system is not working in practice). Decisions at the tribunal level and other administrative accountability mechanisms must be fed back into decision-making processes (a feedback loop) to improve these processes and prevent ongoing and systemic unlawful decision making. The administrative and regulatory sphere should be recalibrated to embed SR scrutiny as part of the remit of ombudsmen, complaints mechanisms, regulators and inspectorates. Each of these routes to a remedy should be assessed according to whether genuine effective remedies are possible. Ideally the remedy providers should work more closely together to understand and address complexity in the system when multiple routes to remedy coexist simultaneously, including exploring opportunities for referral between providers to enhance routes to justice. Each of these alternative routes to justice could adapt to recognize issues such as clustered injustice and systemic problems, as well as learn from lessons regarding effective remedies and structural responses.

We encourage exploring routes to justice (via parliamentary committees, direct to the government or the responsible minister , or engaging directly with civil servants) while recognizing that these routes do not sufficiently ensure accountability when things go wrong, meaning other accountability mechanisms are essential and courts should be available as means of last resort. Legal routes to remedy should be configured to adjudicate SR issues. Courts are often reluctant to engage in matters of economic and social policy; however, by failing to engage with the content of rights and the means of enforcing them, the court risks abdicating its role as an accountability mechanism.

We recommend an enhanced understanding of what constitutes an ‘effective remedy’ for a violation of a SR. Effective remedies should be accessible, timely and affordable, and should lead to effective outcomes. To the extent possible, remedies should also ensure nonrepetition. At the moment, even those applicants who are ‘successful’ in reaching a legal remedy do not necessarily receive an effective one (meaning the violation goes unaddressed or is inadequately addressed).

We recommend enhancing public interest litigation and collective complaints/remedies that help address a SR violation for all those who are experiencing it rather than focusing on individual relief for one individual case (including responding to the specific needs of different groups). In cases where the nature and extent of the collective remedy are unclear, we encourage the development of remedies in collaboration with the litigants and coordinate branches of government.

Overall, what we have sought to do here is to reframe the justice journey for those who experience violations of SR. In so doing, we hope to make social injustice visible in a way that challenges dominant discourses and provides practitioners with the tools to address systemic structural injustice. We dedicate the book to the three individuals who bore the brunt of seeking justice in a system unfit for purpose. It is with them in mind that we urge others to explore the social justice gap in the UK, drawing on novel, interdisciplinary and disruptive methods for social change. Future research, we hope, will deploy interdisciplinary and critical theoretical lenses that seek to create new routes forward to deliver effective remedies for violations of social rights and counter discourses that marginalize.
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